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JUSTICES 


THE  SUPSEHE  COUBT  OF  THE  STATE  OF  MONTANA, 

DUBING  THB  TIMB  OF  THBSK  REPOBTS. 


Thb  Hok.  Thbo.  Bbantly,  Chief  Juatice. 

•The  Hon,  Fbank  B.  Betnolds. 
The  Hon.  Charles  H.  Cooper,  . 
•The  Hon.  William  L.  Holloway,  [ 
-•Th;b  Hon.  Albert  J.  Galen,  J 


>^  Associate  Justices. 


t Supreme  Court  Commissioners: 
Hon.  Wm.  H.  Poorman,  Chief  Commissioner, 

(Judge  of  the  First  Judicial  District). 
Hon.  a.  C.  Spencer,  Commissioner, 

(Judge  of  the  Thirteenth  Judicial  District). 
Hon.  Joseph  E.  Jackson,  Commissioner, 

(Judge  of  the  Second  Judicial  District). 


Offiosrs  of  the  Court: 

•Wellington  D.  Eankin,  Attorney  General. 
Albert  H.  Angstman,  -n 

Leroy  a.  Foot,  L  Asst.  Attorneys  General. 

Gael  G.  Wilson,  J 

James  T.  Carroll,  Clerk. 

M.  N.  Bace,  Marshal. 

A.  C.  ScBtNEiDER,  Court  Stenographer. 


•Elected  November  2f,  1920;  qualified  January  3,  1921. 

t  Appointed,  on  April  6,   1921,  pursuant  to  provisions  of  Chapter  219, 
Laws  of  1921  (po«t,  p.  v),  and  qualified  on  April  18,  1921. 

(ui) 


SUPREME  COURT  COMMISSION. 


(Laws  of  1921,  Chapter  219.) 

An  Act  authorizing  the  designation  and  appointment  of  Dis- 
trict Judges  throughout  the  State  of  Montana  to  act  in 
the  capacity  of  Commissioners  of  the  Supreme  Court  in 
order  to  relieve  the  court  from  the  overburdened  condi- 
tion of  its  calendar;  to  provide  required  additional  clerical 
assistance;  prescribing  certain  duties  of  District  Judges; 
and  declaring  the  same  an  emergency. 

Be  it  enacted  by  the  legislative  assembly  of  the  State  of 
Montana : 

Section  1.  The  supreme  court  of  the  state  of  Montana 
shall,  on  or  before  the  5th  day  of  May,  1921,  appoint  from 
among  the  duly  elected,  qualified  and  acting  district  judges  of 
the  State  of  Montana,  from  any  of  the  various  counties  or  dis- 
tricts, three  (3)  of  such  judges  to  act  for  such  period  of 
time  as  may  be  designated  in  the  order  appointing  them  as 
commissioners  of  the  supreme  court;  and  upon  grounds  of  the 
public  service,  the  personnel  of  such  commission  may  be 
changed  from  time  to  time  as  necessities  and  business  of  the 
several  districts  may  require,  by  the  designation  of  other  dis- 
trict judges  to  act  in  the  place  and  stead  of  those  first  desig- 
nated. All  that  shall  be  legally  required  to  constitute  such 
commission  shall  be  the  making  and  entering  by  the  supreme 
court  of  the  order  of  appointment  or  substitution,  so  that  at 
all  times  during  a  continuance  of  this  law,  or  until  such  time 
as  the  supreme  court  may  deem  such  assistance  unnecessary, 
or  undesirable,  there  shall  not  be  less  than  three  of  such  dis- 
trict judges  constituting  such  commission.  It  shall  be  the 
duty  of  said  commissioners,  under  such  rules  and  regulations 
as  the  court  may  adopt,  to  assist  in  the  performance  of  its 
duties  and  the  disposition  of  the  numerous  causes  now  pend- 
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trict judges  constituting  such  commission.  It  shall  be  the 
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ing  in  said  court,  and  undetermined.  None  of  such  district 
judges  shall  be  qualified  to  act  for  a  longer  period  than  that 
for  which  they  were  elected  or  appointed  to  serve  in  the  capa- 
city of  district  judges.  None  of  such  commissioners  shall  re- 
ceive any  salary  or  emolument  whatsoever  in  addition  to  the 
salary  already  prescribed  for  them  by  law,  but  each  and  all 
shall  be  entitled  to  and  be  paid,  their  actual  and  necessary  ex- 
penses, in  traveling  from  their  home  to  the  capital  city  of 
Helena,  and  returning  therefrom,  and  during  the  time  of  their 
stay  in  the  said  city  of  Helena  in  the  performance  of  the  work 
devolving,  upon  such  commissioners,  such  compensation  to  be 
paid  them  upon  claims  therefor,  duly  verified  and  presented 
to  the  state  board  of  examiners,  after  same  shall  have  been 
first  approved  as  true  and  correct  by  the  supreme  court,  and 
said  claims  shall  be  paid  from  specific  appropriation  made 
therefor,  or  from  the  general  appropriation  made  for  mainte- 
nance of  the  supreme  court.  The  supreme  court  shall  have 
the  power  to  remove  or  substitute  any  or  all  members  of  said 
commission  at  any  time,  and  vacancies  arising  from  any  cause 
shall  be  filled  by  the  supreme  court.  Before  entering  upon  the 
discharge  of  their  duties,  each  commissioner  shall  be  required 
to  take  and  subscribe  the  constitutional  oath  of  ofiice. 

Section  2.  In  order  not  to  interrupt  or  delay  the  expedi- 
tious transaction  and  disposition  of  district  court  business  in 
the  several  counties  or  judicial  districts  on  account  of  the  es- 
tablishment of  such  supreme  court  commission,  it  shall  be 
within  the  province  of  the  supreme  court,  on  application,  or 
of  its  own  motion,  to  direct  any  district  judge  in  the  state  to 
serve  for  a  stated  period,  or  for  specific  purposes  to  a  county 
or  district  other  than  that  for  which  he  shall  have  been  elected 
or  appointed.  Such  commission  shall  be  by  the  supreme  court 
called  from  time  to  time,  and  shall  only  be  required  to  remain 
at  the  seat  of  government  such  length  of  time  as  is  required 
for  the  hearing  of  cases  and  conferences  concerning  decisions 
and  conclusions  to  be  reached,  and  in  the  designation  of  the 
personnel  of  any  such  commission,  the  supreme  court  shall 
take  into  consideration  the  question  of  the  necessities  and  the 
good  of  the  judicial  service  in  the  several  counties  of  the  state 
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of 'Montana,  and  Bhall  make  designation  of  appointment,  sub- 
stitution and  transfer  of  judges  with  the  idea  in  view  of  mini- 
mizing expense,  and  neither  such  commission  nor  the  commis- 
sioners, shall  be  required  to  remain  at  the  seat  of  government 
for  a  longer  time  than  is  actually  required  for  the  proper  per- 
formance of  the  work  of  such  commission  in  aid  of  the  su- 
preme court. 

Section  3.  Upon  the  designation  of  said  court  commission, 
an  additional  court  reporter  or  stenographer  shall  be  provided, 
to  serve  and  assist  the  supreme  court  and  such  commission, 
in  the  performance  of  its  work,  for  such  time  as  required,  at 
a  salary  of  One  Hundred  Fifty  Dollars  ($150)  per  month,  to 
be  paid  at  the  end  of  each  and  every  month  by  the  state  treas- 
urer from  funds  appropriated  for  the  maintenance  of  the 
supreme  court,  or  from  special  appropriation  made  in  the  gen- 
eral appropriation  bill  to  meet  such  salary. 

Section  4.  That  an  emergency  exists  in  this:  the  necessity 
for  the  prompt  assistance  of  the  supreme  court  of  the  State 
of  Montana  in  the  discharge  of  its  duties  by  the  supreme  court 
commission  to  enable  the  supreme  court  more  expeditiously  to 
dispose  of  the  large  number  of  cases  now  pending  and  await- 
ing hearing  before  the  supreme  court,  at  an  earlier  date  than 
the  supreme  court  may,  without  the  assistance  of  such  a  com- 
mission, be  able  to  dispose  of  said  cases. 

Section  5.  This  Act  shall  be  in  full  force  and  effect  from 
and  after  its  passage  and  approval  by  the  governor. 

(Approved  March  5,  1921.  ^ 


ATTORNEYS  AND  GOXTNSELOBS  AT  LAW. 

Admitted  from  March  10,  1921,  to  June  27,  1921. 

Black,  Howabd  B.,  Admitted  June  6,  1921. 

Clements,  J.  M.,  Jr.,  Admitted  June  6,  1921. 

FooB,  Abue  M.,  Admitted  June  6,  1921. 

Oalasso,  M.  S.,  Admitted  June  6,  1921. 

GuNN,  MniTON  C,  Admitted  June  6,  1921. 

Habdy,  D.  Hetwood,  Admitted  June  27,  1921. 

liBAPHABT,  Chables  D.,  Admitted  May  16,  1921. 

Manning,  S.  G.,  Admitted  June  6,  1921. 

Byzek,  Gebabd,  Admitted  April  4,  1921. 

Stagg,  John  A.,  Admitted  May  2,  1921. 

iWiTTEB,  Gbobob  G.,  Admitted  June  27,  1921. 
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JUDICIAL  DISTU0T8  Or  THE  STATE  OF  MONTANA. 

1921. 


FiBST  Judicial  Distbiot. 

Comity  of  Lewis  and  Clark.    County  Seat,  Helena. 
District  Judges :  Hon.  W.  H.  Poorman ;  Hon.  A.  J.  Horsky. 

Officers:  County  Attorney:  Jos.  R.  Wine,  Esq. 

Clerk  of  District  Court :  Will  Whalen. 
Sheriff:  Thomas  H.  Spratt. 


SsooND  Judicial  Distbict. 

County  of  Silver  Bow.    County  Seat,  Butte. 
District  Judges :  Hon  J.  J.  Lynch;  Hon.  Wm.   B.   Carroll; 
Hon.  Joseph  B.  Jackson. 

Officers:  County  Attorney:  Geo.  Bourquin,  Esq. 
Clerk  of  District  Court :  J.  P.  DriscolL 
Sheriff:  Larry  Duggan. 


Thibd  Judicial  Distbiot. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 
District  Judge :  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda) : 
County  Attorney :  J.  B.  C.  Knight,  Esq. 
Clerk  of  District  Court:  E.  B.  Heagy. 
Sheriff :  C.  L.  BealL 

(^) 


xii  Judicial  Districts  op  thb 

OflScers  of  Granite  County  (County  Seat,  Philipaburg) : 
County  Attorney :  Wingfield  L.  Brown,  Esq. 
Clerk  of  District  Court:  Wm,  B.  Calhoun. 
Sheriff:  Fred.  C.  Burks. 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) : 
County  Attorney :  E.  J.  Cummins,  Esq. 
Clerk  of  District  Court:  K.  Lee  Kelley, 
Sheriff:  J.  E.  Neville. 


FouBTH  Judicial  District. 

Counties  of  Mineral,  Missoula,  Ravalli  and  Sanders. 

District  Judges:  Hon.  A.  L.  Duncan;  *Hon.  James  M.  Self; 
Hon.  Theodore  Lentz. 

Officers  of  Mineral  County  (County  Seat,  Superior) : 
County  Attorney:  W.  L.  Hyde,  Esq. 
Clerk  of  District  Court :  Harold  B.  Ives. 
Sheriff:  Wm.  La  Combe. 

Officers  of  Missoula  County  (County  Seat,  Missoula) : 
County  Attorney :  John  L.  Campbell,  Esq. 
Clerk  of  District  Court:  Harry  M.  Bawn. 
Sheriff:  Wm.  H.  Houston. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) : 
County  Attorney :  J.  D.  Taylor,  Esq. 
Clerk  of  District  Court  :^ J.  Q.  Adams. 
Sheriff:  Clarence  E.  Hogue. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) : 
County  Attorney:  Adelbert  A.  Alvord,  Esq. 
Clerk  of  District  Court :  L.  E.  Smith. 
Sheriff :  Joseph  L.  Hartman. 


*  Appointod  April  21,  1921,  to  succeed  Hon.  B.  Lee  MeCulloch,  deceased. 
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Fifth  Judicial  Distriot. 

ConntieB  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges :  Hon.  Joseph  0.  Smith ;  *Hon.  Lyman  Bennett. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) : 

County  Attorney:  Thos.  E.  Gilbert,  Esq. 

Clerk  of  District  Court :  Wm.  E.  Stephenson. 

Sheriff :  Daniel  F.  Mooney. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) : 
County  Attorney :  J.  E.  Kelly,  Esq. 
Clerk  of  District  Court :  Jas.  S.  Flaherty. 
Sheriff :  T.  L.  Locker. 

Officers  of  Madison  County  (County  Seat,  Virginia  City) : 

County  Attorney:  Edgar  P.  Reid,  Esq. 
Clerk  of  District  Court :  Matt  Carey. 
Sheriff :  Clarence  W.  Hungerf ord. 


Sixth  Judicial  Di8tbiot< 

Counties  of  Park,  Stillwater  and  Sweet  Orass. 

District  Judge :  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston) : 
County  Attorney :  Elbert  F.  Allen,  Blsq. 
Clerk  of  District  Court :  W.  fi.  Pethybridge. 
Sheriff:  James  MoClarty. 

Officers  of  Stillwater  County  (County  Seat,  Columbus) : 
County  Attorney:  M.  L.  Parcells,  Esq. 
Clerk  of  District  Court :  G.  B.  Iverson. 
Sheriff :  Edward  B.  Fellows. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) : 
County  Attorney :  Horace  S.  Davis,  Esq. 
Clerk  of  District  Court :  J.  E.  Rees. 
Sheriff:  G.  B.  Long. 


'Appointed  July  ^2,  1921,  to  succised  Hon.  W.  A.  Clark,  deceased. 


ziy  Judicial  Districts  of  the 

SsvsNTH  Judicial  District. 

Counties  of  Dawson,  McCone,  Richland  and  Wibanx. 
District  Judge:  Hon.  Fr^nk  P.  Leiper. 

Officers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney :  F.  S.  P.  Foss,  Esq. 
Clerk  of  District  Court :  Frank  A.  Parrett 
Sheriflf:  A.  H.  Helland. 

Officers  of  McCone  County  (County  Seat,  Circle) : 
County  Attorney :  Homer  A.  Hoover,  Esq. 
Clerk  of  District  Court :  C.  F.  Campbell. 
Sheriflf:  Floyd  Davis. 

Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney :  L.  V.  Ketter,  Esq. 
Clerk  of  District  Court :  Guy  L.  Rood. 
Sheriflf :  Fred.  D.  Sullivan. 

Officers  of  Wibaux  County  (County  Seat,  Wibaux)': 
County  Attorney:  Elmer  W.  Cowee,  Esq. 
Clerk  of  District  Court:  C.  L.  Deringer. 
Sheriflf:  A.  Barclay. 


iF'  ■' 


Judicial  District. 

County  of  Cascade. 

District  Judges:  Hon.  Jere  B.  Leslie;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) : 
County  Attorney:  Howard  G.  Bennet,  Esq. 
Clerk  of  District  Court :  Alex.  Remneas. 
Sheriflf;. Bob  Gordon. 
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Ninth  Judicial  Distbict. 

s 

Gonnty  of  Oallatin.    County  Seat,  Bozeman. 

District  Judge :  Hon.  Ben.  B.  Law. 

Officers:  County  Attorney:  E.  F.  Bunker,  Esq, 

Clerk  of  District  Court:  W.  L.  Hays. 

Sheriff:  Chas.  C.  Esgar. 


Tknth  Judicial  Distbiot. 

Counties  of  Judith  Basin  and  Fergus. 

District  Judges:  Hon.  Boy  E.  Ayers;  Hon.  Rudolph  Von  Tobel. 

Officers  of  Fergus  County    (County  Seat,  Lewistown) : 

County  Attorney :  E.  J.  Baker,  Esq. 
Clerk  of  District  Court:  Bert  Replogle. 
Sheriff :  Wm.  B.  Woods,  Jr. 

Officers  of  Judith  Basin  County  (County  Seat,  Stanford) : 
County  Attorney :  John  D.  Mussey,  Esq. 
Clerk  of  District  Court :  F.  Clark  Grady. 
Sheriff :  C.  H.  Kelley. 


Elevsnth  Judioial  Dibtbiot. 

Counties  of  Flathead  and  Lincoln. 

District  Judge:  Hon.  Chas.  W.  Pomeroy. 

Officers  of  Flathead  County  (County  Seat,  Ealispell) : 
County  Attorney :  Dean  King,  Esq. 
Clerk  of  District  Court :  B.  N.  Eaton. 
Sheriff:  W.  R.  Martin. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 
County  Attorney:  W.  H.  Gray,  Esq. 
Clerk  of  District  Court :  Fred.  F.  Clark. 
Sheriff :  Frank  R.  Baney. 


zvi  Judicial  Districts  of  thx 

Twelfth  Judicial  District. 
County  of  Chouteau. 
District  Judge :  Hon.  John  W.  Tattan. 

OflScers  of  Chouteau  County  (County  Seat,  Fort  Benton)  t 
County  Attorney :  H.  F.  Miller,  Esq. 
Clerk  of  District  Court :  Geo.  D.  Pattersozu 
Sheriff:  U.  W.  Hammaker. 


Thibtebnth  Judicial  Distbict. 

Counties  of  Carbon,  Big  Horn  and  Yellowstone. 

District  Judges :  Hon.  A.  C.  Spencer ;  Hon.  Robt.  S.  Stong. 

Officers  of  Big  Horn  County  (County  Seat,  Hardin) : 
County  Attorney :  Louis  E.  Haven,  Esq. 
Clerk  of  District  Court :  Geo.  H.  Miller. 
Sheriff:  John  MacLeod. 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) : 
County  Attorney:  C.,C.  Rowan,  Esq. 
Clerk  of  District  Court :  H.  P.  Sandela. 
Sheriff :  Wm.  Smith. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) : 
County  Attorney:  E.  E.  Collins,  Esq. 
Clerk  of  District  Court :  Fred  Inabnit. 
Sheriff:E.  M.  Birely. 


Fourteenth  Judicial  District. 
Counties  of  Broadwater,  Meagher  and  Wheatland. 
District  Judge :  Hon.  W.  L.  Ford. 
Officers  of  Broadwater  County  (County  Seat,  Townsend) : 

County  Attorney :  H.  H.  Holloway,  Esq. 

Clerk  of  District  Court :  Fred  Bubser. 

Sheriff:  Chas.  B.  Doggett. 
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Officers  of  Meagher  County    (County    Seat,   White   Sulphur 
Springs) : 

County  Attorney :  C.  L.  Tyman,  Esq. 
Clerk  of  District  Court :  F.  H.  Mayn. 
Sheriff:  Elmer  Butler. 

Officers  of  Wheatland  County  (County  Seat,  Harlowton)  x 

County  Attorney:  W.  C.  Husband,  Esq. 
Clerk  of  District  Court :  A.  T.  Anderson. 
Sheriff:  L.  W.  Clark. 


Fifteenth  Judicial  Distbiot. 

Counties  of  Golden  Valley,  Musselshell,  Rosebud  and  Treasure. 

District  Judge :  Hon.  Geo.  A.  Horkan. 

Officers  of  Qolden  Valley  County  (County  Seat,  Ryegate) : 
County  Attorney :  C.  W.  Noyes,  Esq. 
Clerk  of  District  Court :  M.  J.  Dourte. 
Sheriff:  Jesse  Garfield. 

Officers  of  MusselsheU  County  (County  Seat,  Roundup) : 
County  Attorney :  C.  F.  Maris,  Esq. 
Clerk  of  District  Court :  Henry  F.  Whitman. 
Sheriff :  Chris.  H.  Rusch. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) : 

County  Attorney:  Leon  L.  Wheeler,  Esq. 
Clerk  of  District  Court:  D.  J.  Muri. 
Sheriff:  Cecil  E.  Thompson. 

Officers  of  Treasure  County  (County  Seat,  Hysham) : 

County  Attorney:  E.  D.Gerye,  Esq. 
Clerk  of  District  Court :  J.  D.  Clark. 
Sheriff:  T.  J.  Cunningham. 


xviii  Judicial  Districts  of  the 

Sixteenth  Judicul  District. 

Counties  of  Custer,  Fallon,  Prairie,  Carter,  Powder  River  and 
Garfield. 

District  Judges :  Hon.  S.  D.  McKinnon ;  Hon.  S.  E.  Felt, 

Officers  of  Carter  County  (County  Seat,  Ekalaka) : 
County  Attorney :  Eudolph  Nelstead,  Esq. 
Clerk  of  District  Court :  Hallie  B.  Campbell. 
Sheriff:  Geo.  S.  Boggs. 

Officers  of  Custer  County  (County  Seat,  Miles  City) : 

County  Attorney :  R.  B.  Hayes,  Esq. 
Clerk  of  District  Court :  C.  A.  Lindeberg. 
Sheriff:  H.  Famum. 

Officers  of  Fallon  County  (County  Seat,  Baker)  : 

County  Attorney :  D.  R.  Young,  Esq. 
Clerk  of  District  Court:  Ralph  Keener. 
Sheriff:  F.  F.  Kelling. 

Officers  of  Garfield  County  (County  Seat,  Jordan) : 

County  Attorney:  John  J.  Cavam,  Esq. 
Clerk  of  District  Court:  J.  P.  MacDonald. 
Sheriff:  R.  F.  Myers. 

Officers  of  Powder  River  County  (County  Seat,  Broadus) : 

County  Attorney:  N.  A.  Burkey,  Esq. 
Clerk  of  District  Court:  H.  R.  Straiten, 
Sheriff:  W.  E.  Sutter. 

Officers  of  Prairie  County  (County  Seat,  Terry)! 

County  Attorney :  Joseph  C.  Tope,  Esq. 
Clerk  of  District  Court:  S.  A.  Barber. 
Sheriff:  E.  H.  Brooks. 
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Seventeenth  Judicial  Distriot. 

Counties  of  Phillips  and  Valley. 
District  Judge :  Hon.  Carl  D.  Borton. 

Officers  of  Phillips  County  (County  Seat,  Malta) : 
County  Attorney :  B.  P.  Sandlie,  Esq. 
Clerk  of  District  Court :  C.  M.  Porter. 
Sheriff:  Thos.  S.  Johnson. 

Officers  of  Valley  County  (County  Seat,  Glasgow) : 
County  Attorney :  Lincoln  Working,  Esq. 
Clerk  of  District  Court :  J.  B.  Christopherson. 
Sheriff:  Chas.  HalL 


Eighteenth  Judicial  District. 
Counties  of  Blaine,  Hill  and  Liberty. 
District  Judge:  Hon.  Chas  A.  Rose. 

Officers  of  Blaine  County  (County  Seat,  Chinook) : 
County  Attorney:  D.  L.  Blackstone,  Esq. 
Clerk  of  District  Court:  A.  W.  Ziebarth. 
Sheriff :  Harry  P.  Becker. 

Officers  of  Hill  County  (County  Seat,  Havre) : 
County  Attorney :  Max  P.  Kuhr,  Esq. 
Clerk  of  District  Court:  Geo.  W.  Qlass. 
Sheriff :  Henry  P.  Schwartz. 

Officers  of  Liberty  County  (County  Seat,  Chester) : 
County  Attorney:  B.  B.  McCabe,  Esq. 
Clerk  of  District  Court :  George  H.  Gau. 
Sheriff:  John  H.  Morgan. 


NiNBTEENTH  JtTDICIAL  DiSTSIOT. 

Counties  of  Glacier,  Pondera,  Teton  and  Toole. 
District  Judge:  Hon.  John  J.  Greene. 

Officers  of  Glacier  County  (County  Seat,  Cut  Bank) 
County  Attorney :  Wiley  J.  Shannon,  Esq. 


XX  JUDICIMi  DiSTBICTS  OF  THE  StATE  OF  MONTANA. 

Clerk  of  District  Court :  Thos.  B.  Magee. 
Sheriflf:  P.  A.  Davis. 

Officers  of  Pondera  County  (County  Seat,  Conrad) : 
County  Attorney:  Wm.  L.  Bullock,  Esq. 
Clerk  of  District  Court:  C.  H.  Shepheri 
Sheriff:  Frank  Stocke. 

Officers  of  Teton  County  (County  Seat,  Chouteau) : 
County  Attorney:  George  W.  Magee,  Esq. 
Clerk  of  District  Court :  B.  M.  Jacobson. 
Sheriff:  I.  S.  Martins. 

Officers  of  Toole  County  (County  Seat,^  Shelby) : 
County  Attorney :  J.  S.  McClory,  Esq. 
Clerk  of  District  Court :  M.  P.  Lyons. 
Sheriff:  J.  S.  Alsup. 


TwBNrnBTH  Judicial  Distbiot. 
Counties  of  Daniels,  Rooseyelt  and  Sheridan. 
District  Judge:  Hon.  C.  E.  Comer. 
Officers  of  Daniels  County  (County  Seat,  Scobey) : 

County  Attorney:  John  S.  Nyquist,  Esq. 

Clerk  of  District  Court:  John  Shippam. 

Sheriff:  D.  J.  Martin. 

Officers  of  Boosevelt  County  (County  Seat,  Poplar) : 
County  Attorney :  Frank  M.  Catlin,  Esq. 
Clerk  of  District  Court :  Thos.  R.  Forbes. 
Sheriff:  P.  J.  Nacey. 

Officers  of  Sheridan  County  (County  Seat,  Plentywood) : 
County  Attorney:  Arthur  C.  Erickson,  Esq. 
Clerk  of  District  Court :  Carl  B.  Peterson. 
Sheriff:  L.  J.  Collins. 
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(In  Force  From  and  After  May  11,  1921.) 


I. 
RECORD  OF  COMMISSIONS  AND  OATHS. 

1.  Oommissions  and  Oath8. — ^The  commissions  and  oaths  of 
the  Justices  and  Clerk  of  this  Court,  and  the  Attorney  Gen- 
eral, shall  be  recorded  in  the  records  of  this  Court. 

2.  Minvtesof  Ootirt — ^The  minutes  of  this  Court  shall  be 
approved  by  the  Chief  Justice  (or  in  his  absence  by  the  senior 
Associate  Justice),  and  attested  by  the  Clerk. 

IL 

ORIGINAL  PROCEEDINGS. 

1.  How  CSonunenced  and  Conducted. — ^Proceedings  com- 
menced in  this  Court  originally  to  obtain  writs  of  habeas 
corpus,  injunction,  review,  mandate,  qiu>  warranto,  and  other 
remedial  writs  or  orders,  shall  be  commenced  and  conducted 
in  the  manner  prescribed  by  the  Code  of  Civil  Procedure  for 
the  conduct  of  such  proceedings  in  the  District  Court. 
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2.  Application,  What  to  Contain. — The  application  for  the 
issuance  of  any  of  the  above  writs  or  orders,  except  habeas 
corpus,  must  set  forth,  in  addition  to  the  other  requisite 
matters,  the  reasons  which  render  it  necessary  that  the  writ 
should  issue  originally  from  this  Court,  and  the  suflSciency  or 
insufBciency  of  the  reasons  so  set  forth  will  be  determined  by 
the  Court  in  awarding  or  refusing  the  writ  or  order. 

3.  Certiorari,  Application,  What  to  Contain. — ^An  applica- 
tion for  a  writ  of  review  shall  set  out  a  copy  of  the  judgment 
or  order  sought  to  be  annulled  or  modified. 

4.  Applications^  Where  Filed.— In  all  proceedings  and  ac- 
tions commenced  in  this  Court  originally,  the  plaintiff  shall 
file  his  application  with  the  Clerk  of  this  Court  prior  to  its 
presentation  to  the  Court. 

5.  Briefs,  Preparation  and  Filing.— In  all  proceedings  and 
actions  commenced  in  this  Court  originally  each  party  shall 
file  with  the  Clerk  of  this  Court  at  or  before  the  time  set 
for  final  hearing,  ten  copies  of  the  brief  of  his  argument, 
containing  a  recital  of  the  facts  and  exhibiting  a  clear  state- 
ment and  orderly  arrangement  of  the  points  of  law  to  be  dis- 
cussed and  the  authorities  relied  upon  in  support  of  each 
point.  Said  brief  shall  be  printed  in  conformity  to  the  re- 
quirements of  Subdivision  1  of  Rule  X  of  this  Court,  unless, 
upon  application  and  for  good  cause  shown,  the  Court  order 
otherwise.  A  failure  to  comply  with  the  requirements  of  this 
subdivision  may  result  in  a  dismissal  of  the  proceedings  or 
action,  or  a  refusal  to  hear  the  party  in  default. 

6.  Hearing,  When  had. — ^Unless  otherwise  ordered,  the 
hearing  of  an  original  proceeding  or  action  will  be  had  on  the 
return  day. 

7.  Applications,  How  Made.— Applications  to  this  Court 
for  writs  or  orders  must  be  presented  by  the  parties  in  person, 
or  by  counsel,  and  in  open  Court;  under  no  circumstances  will 
the  Court  entertain  such  applications  when  made  through  the 
medium  of  the  Clerk; 
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Provided,  Always,  that  motions,  to  advance,  to  reinstate,  to 
dismiss,  to  aflSrm,  to  modify,  to  strike  out,^to  tax  or  to  allow 
costs,  to  quash,  for  rehearings,  to  correct  the  transcript,  mo- 
tions based  upon  suggestions  of  diminution  of  the  record, 
motions  for  substitution  of  parties,  and  motions  touching  the 
time  of  filing  or  serving  briefs,  may  be  presented  by  filing  the 
same  with  the  Clerk,  and  will  be  considered  in  regular  order. 

III. 

CERTIFICATE  OF  PROBABLE  CAUSE. 

Application,  How  and  upon  What  Made.-— Application  for 
the  certificate  of  probable  cause  provided  for  in  Section  9403, 
Revised  Codes  [Rev.  Codes  1921,  sec.  12113],  may  be  made  to  a 
Justice  of  this  Court  only  after  application  and  refusal  thereof 
by  the  Judge  of  the  Court  in  which  the  conviction  was  had, 
or  upon  proof  of  his  absence,  or  inability  to  act,  and  upon  at 
least  three  days'  notice  to  the  County  Attorney.  The  applicant 
shall  produce  at  the  hearing  the  record  on  appeal. 

IV. 
APPEALS  IN  CIVIL  CASES. 

1.  Record  on  Appeal. — ^Appellant  is  charged  with  the  duty 
of  having  the  transcript  perfected  and  filed  with  the  Clerk  of 
this  Court,  in  accordance  with  the  statute  and  these  Rules. 

2.  Time  of  Piling.— The  transcript  shall  be  filed  by  the 
appellant  with  the  Clerk  of  this  Court  within  sixty  days  after 
such  appeal  is  perfected,  or  the  appeal  will  be  subject  to  dis- 
missal on  motion  of  the  adverse  party;  but  if  it  appear  that 
the  delay  has  been  without  laches  on  the  part  of  appellant,  his 
appeal  will  not  be  dismissed  for  such  delay,  until  reasonable 
time  18  allowed  for  filing  the  record. 

3.  Motion  to  Dismiss  for  Laches. — ^A  motion  to  dismiss 
an  appeal  for  failure  to  file  the  record  within  the  time  re- 
quired, shall  be  accompanied  by  a  certified  copy  of  the  notice 
of  appeal,  and  praecipe,  if  one  has  been  filed;  and  a  certificate 
of  the  Clerk  of  the  Trial  Court,  showing  whether  the  case  was 
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originally  instituted  in  the  District  Court,  or  was  there  on 
appeal  from  an  inferior  court,  and  the  nature,  amount  and 
date  of  judgment  or  order  appealed  from;  the  date  of  filing 
notice  and  undertaking  on  appeal;  the  date  of  service  of  such 
notice,  and  whether  appellant  has  requested  or  received  a  dul.v 
certified  transcripit,  and  the  time  of  such  request,  or  delivery 
thereof,  as  the  case  may  be.  No  appeal  shall  be  dismissed  for 
failure  to  file  the  record  within  the  time  required  by  these 
Rufes,  unless  the  motion  io  dismiss  shall  have  been  filed,  and 
notice  thereof  given  to  the  appellant,  prior  to  the  filing  of  the 
record. 

4.    Suggestion   of   Duninntion   by   AppeUant Nor    shall 

the  appeal  be  dismissed  because  the  transcript  is  imperfect, 
it  not  being  prepared  as  directed  by  the  praecipe;  but  this 
Court  will  on  suggestion  of  diminution,  order  the  Clerk  of 
the  Trial  Court  to  correct  the  transcript,  or  supply  the  por- 
tions lacking,  as  the  case  may  require. 

Same,  by  Respondent. — ^Respondent  may  likewise  make 
suggestion  of  diminution  of  record  in  any  respect  he  may 
deem  necessary;  whereupon  if  the  suggestion  appears  to  be 
proper,  an  order  will  be  made  requiring  such  parts  of  the 
record  suggested  to  be  certified  to  this  Court. 

6.  Correction  of  Error  in  Record.— Either  party  may,  in 
writing,  suggest  error  or  defect,  wherein  the  transcript  does 
not  conform  to  the  original  record  and,  upon  notice  to  the  ad- 
verse party,  obtain  an  order  of  this  Court  requiring  the  Clerk  of 
the  Trial  Court  having  in  custody  the  original  record,  either 
to  compare  and  correct  the  transcript  on  file  in  this  Court, 
or  to  certify  a  supplemental  transcript  of  such  parts  of  the 
record  as  may  be  thus  questioned.  If  such  error  or  defect  be 
disputed  by  the  adverse  party,  the  suggestion  must  be  verified 
in  the  manner  required  by  law  for  verification  of  pleadings. 

Notice  to  Adverse  Party. — Applications  under  Sections  4 
and  5  of  this  Rule  shall  be  made  upon  five  days'  notice  to 
the  adverse  party. 
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V. 

PROOF  OF  EXCEPTIONS. 

Application,  How  Blade.^ — In  case  any  Judge  of  the  District 
Court  fail  or  refuse,  upon  proper  presentation  of  request,  to 
allow,  settle,  and  certify  an  exception,  or  statement  of  the 
case,  in  accordance  with  the  facts  and  the  law  and  practice 
in  such  cases,  the  party  aggrieved  may,  within  twenty  days 
thereafter,  present  to  this  Court,  or  any  three  Justices  thereof, 
a  petition  verified  by  the  oath  of  the  party  aggrieved,  or 
his  attorney,  setting  forth  the  facts  in  relation  to  such  fail- 
ure or  refusal;  and  thereupon  this  Court,  or  such  Justices 
thereof,  will,  if  suflScient  grounds  appear  therefor,  issue  an 
order  granting  leave  to  the  petitioner  to  prove  before  a  referee 
to  be  named  in  such  order,  or  by  depositions,  to  be  taken  in 
the  manner  prescribed  by  statute,  the  fact  in  relation  to  such 
exception,  or  bill  of  exceptions,  or  statement  of  the  case,  and 
the  failure  or  refusal  to.  allow,  certify  or  settle  the  same. 

Copy  of  Order,  Service. — ^A  copy  of  such  order  must  be 
served  on  the  adverse  party  to  the  action  or  proceeding, 
wherein  such  failure  or  refusal  is  alleged  to  have  occurred,  or 
his  attorney,  together  with  the  notice  of  the  time  and  place 
of  taking  such  testimony. 

VI. 
TRANSCRIPTS—HOW  PREPARED. 

1.  Oivil  Oases. — ^In  all  civil  cases  wherein  insufBciency  of 
the  evidence  to  justify  the  verdict  or  decision  of  the  Court  is 
relied  upon  by  the  appellant,  the  transcripts  shall  be  printed 
on  unruled  white,  uncalendered  book  paper,  ten  inches  long 
by  seven  inches  wide,  with  a  margin  on  the  outer  edge  not 
less  than  two  inches  wide.  Small  pica  solid  is  the  smallest 
letter  and  most  compact  form  of  composition  allowed. 

2.  Criminal  Cases. — In  all  criminal  cases,  and  in  all  civU 
cases  except  as  specified  in  Subdivision  1  above,  the  tran- 
scripts jshall  be  plainly  written  with  a  typewriter  with  record 
inky  on  one  side  on  white  typewriter  paper,  eight  and  one- 
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half  inches  wide  and  thirteen  inches  long,  with  a  margin  of 
one  and  one-half  inches  on  the  left  hand  side  of  the  page, 
and  securely  fastened  at  the  side,  and  shall  be  bound  in  black 
pasteboard  covers.  In  no  case  shall  carbon  copies  be  filed 
in  this  Court. 

VII. 
ARRANGEMENT   OF   TRANSCRIPT. 

1.  First  PagB  and  Cover. — On  the  first  page  and  cover  of 
all  transcripts  must  be  stated  the  title  of  this  Court,  the  title 
of  the  case  in  the  Court  below  (substituting  for  the  words 
Plaintiff  and  Defendant,  the  words  ** Appellant"  and  ''Re- 
spondent" as  the  case  may  require),  the  names  of  counsel  for 
appellant  and  respondent,  and  the  words  **  Transcript  on  Ap- 
peal," followed  by  a  statement  of  the  District  and  County 
from  which  the  appeal  is  taken.  The  first  paper  in  all  tran- 
scripts must  state  the  title  of  the  Court  and  the  case  as  in  the 
Court  below  but  from  all  the  following  papers,  orders  or  pro- 
ceedings it  must  be  omitted,  and  the  name  of  the  paper,  order 
or  proceeding  simply  given. 

2.  Arrangement  and  Index.— The  transcript  shall  be 
chronologically  arranged,  and  contain  an  index,  showing  the 
page  of'  each  pleading,  document,  exhibit,  order  and  proceed- 
ing, and  the  testimony  or  affidavit  of  each  witness  comprised 
therein. 

Paging. — ^Each  transcript  must  be  paged  at  the  top  and 
the  lines  numbered  on  the  left  margin  of  the  page,  except 
that  in  printed  transcripts  only  every  tenth  line  need  be 
numbered. 

3.  Testimony  to  be  in  Narrative  Form,  When  to  be  Pre- 
sented by  Question  and  Answer. — ^Unless  otherwise  ordered 
by  the  District  Court,  the  testimony  shall  be  reduced  to  narra- 
tive form,  and  if  not  so  reduced  may  be  stricken  out;  Pro- 
vided, however,  that  in  equity  cases  and  in  matters  and  pro- 
ceedings of  an  equitable  nature,  wherein  questions  of  fact 
arising  upon  the  evidence  presented  in  the  record  are  to  be 
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submitted  for  review  by  this  Court,  the  testimony  relating  to 
such  questions  shall  be  presented  by  question  and  Answer. 

4.  Identification  of  Matter  Referred  to  in  Exceptions  or 
Motions. — ^Where  an  exception  refers  to  matters  in  pleadings, 
evidence  or  other  proceedings,  which  the  Court  struck  out,  or 
refused  to  strike  out,  on  motion,  sufih  exception  must  recite 
the  matter  in  question. 

5.  Summons,  Writs  and  Formal  Parts  of  Papers  Omitted. 

In  noease  shall  the  summons  or  other  process  or  writ  be  in- 
serted-in  a  transcript  unless  a  question  arise  in  respect  to  the 
same.  Unless  some  question  is  predicated  upon  the  formal 
parts  of  pleadings,  motionil,  depositions,  exhibits  or  other 
papers  filed  in  the  Trial  Court,  and  made  part  of  the  record 
on  appeal^  the  same  must  be  omitted  in  preparing  the  record, 
after  once  stating  the  venue  and  title,  giving  the  names  of  the 
parties  in  full,  and  thereafter  the  venue  and  title  may  be  in- 
dicated by  the  words  '* title  of  case,'*  ''title  of  cause,''  etc. 

a*  Formal  Parts  of  Depositions. — ^Notices,  interrogatories, 
certificates  of  officers  taking  depositions,  signatures  of  wit- 
nesses, etc.,  may  be  omitted,  the  substance  of  the  testimony 
contained  in  the  deposition  being  reduced  to  narrative  form. 

b.  Same,  Deeds,  Mortgages,  etc. — So  with  deeds,  mort- 
gages, contracts  and  other  exhibits,  the  endorsement  thereon 
of  certificates  of  acknowledgment  and  recording  may  be 
omitted,  and  only  the  material  part  stated. 

c.  Same,  Endorsements. — ^All  endorsements  made  by  offi- 
cers may  be  omitted  in  preparing  the  record,  except  the  date 
of  the  filing  of  papers  in  the  Trial  Court,  which  ought  to  ap- 
pear in  the  record  by  simply  noting  ''filed  ,^'  giving 

the  date  of  filiug. 

d.  Repetition  of  Papers. — ^No  paper  shall  be  printed  or 
written  in  the  transcript  more  than  once.  Instead  of  repeti- 
tion, appropriate  reference  may  be  made. 

6.  Strict  Compliance— Penalty,  Dismissal — ^A  strict  com- 
pliance with  the  foregoing  requirements  will  be  exacted  in  all 
cases,  whether  objection  be. made  by  the  opposite  party  or  not; 
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and.  for  any  violation  or  neglect  in  these  respects  which  is 
found  to  obstruct  the  examination  of  records,  the  appeal  may 
be  dismissed,  or  the  Court  may  order  the  offending  party  to 
pay  the  costs  of  such  transcript,  or  any  part  thereof,  unless 
the  matter  objected  to  is  inserted  by  order  of  the  Court  o^ 
Judge  below. 

VIII. 
ORIGINAL  EXHIBITS. 

1.  Incorporation  of,  in  BecorcU-Withdrawal. — ^Whenever 
in  the  trial  of  an  action  or  other  proceeding  appealed  to  this 
Court,  an  exhibit  of  a  printed  book  or  pamphlet  or  other 
printed  or  engraved  nlatter,  or  a  model,  drawing,  map,  trade- 
mark, plan  or  illustration,  or  other  matter  formed,  drawn, 
printed  or  engraved,  has  been  introduced  or  offered  in  evi- 
dence and  it  is  desired  by  either  party  to  use  the  same  origi- 
nal exhibit  as  part  of  a  statement  of  the  case,  or  in  a  bill  of 
exceptions,  such  exhibit,  authenticated  by  a  certificate  of  the 
Judge  of  the  Trial  Court  thereon  or  attached  thereto,  may  be 
brought  to  this  Court  in  its  original  form  as  introduced  in 
evidence,  either  bound  in  the  transcript  of  the  record  on  ap- 
peal, if  convenient  to  do  so,  or  as  an  exhibit  accompanying 
such  record  to  this  Court.  Any  such  exhibit  bound  in  the 
record  filed  in  this  Court  shall  not  be  withdrawn;  but  any 
such  exhibit  not  bound  in  the  record  may  be  withdrawn  after 
determination  of  the  case,  by  order  of  the  Court  or  any  Jus- 
tice thereof. 

2.  Copies,  When  Production  of  Original  may  be  Ordered. 

"Whenever  the  record  contains  a  transcript  of  any  document, 
writing,  map,  drawing,  engraving,  or  printed  matter,  whifeh 
was  introduced  in  evidence,  in  a  case  brought  to  this  Court 
on  appeal,  and  it  is  deemed  expedient  to  have  the  same  here 
for  examination  in  the  original  form,  an  order  will  be  made 
requiring  the  officer  or  party  having  the  same  in  custody  to 
place  such  original  exhibit  in  the  custody  of  the  Clerk  of  this 
Court.  Any  such  exhibit  may  be  withdrawn  by  the  party  en- 
titled to  the  custody  thereof,  after  determination  of  the  ap- 
peal, by  application  to  the  Clerk  of  this  Court 
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IX. 
SERVICE  AND  FILING  OF  TRANSCRIPTS. 

1.  Civil  Appeals. — ^In  all  civil  cases  the  transcript  shall 
be  filed,  and  a  copy  thereof  served  upon  the  adverse  party  or 
his  attorney  within  five  days  after  filing  the  same,  and  if 
there  be  more  than  one  adverse  party  appearing  by  different 
attorneys,  on  each  party  or  the  attorney  of  each  party  so 
appearing. 

2.  Printed  Record— AuthenticatioiL — ^In  cases  where  tran- 
scripts are  required  to  be  printed,  a  duly  authenticated 
printed  copy  thereof  shall  constitute  the  record  of  the  case  in 
this  Court. 

3.  Same— Copies  for  Justices. — ^When  transcripts  are 
printed,  a  copy  shall  be  lodged  with  the  Clerk  for  each  of  the 
Justices. 

4.  Criminal  Appeals. — ^In  criminal  cases  no  copies  of  the 
transcript  need  be  served. 

BRIEFS. 

1.  Kind  of  Paper— Size.— Briefs  shall  be  printed  upon 
paper  of  the  same  character,  with  type  of  the  same  size,  and 
the  pages  shall  be  of  the  same  dimensions,  as  provided  by 
these  Rules  with  respect  to  transcriptSi  which  are  required  to 
be  printed. 

2.  Time  of  Filing  and  Service— Number  of  Copies.— The 
counsel  for .  appellant  shall  file  with  the  Clerk  of  this  Court 
ten  copies,  and  serve  on  opposing  counsel  one  copy  of  the 
printed  brief,  within  forty-five  days  after  the  transcript  is 
filed  in  this  Court,  except  in  cases  advanced  on  the  calendar, 
in  which  case  briefs  shall  be  filed  and  served  within  such  time 
as  may  be  ordered  by  the  Court  in  the  order  of  advancement. 

5.  Contents  of  Appellant's  Brief.— The  appellant's  brief 
shall  contain^  in  the  order  here  stated: 
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a.  Statement  of  Case. — ^A  concise  abstract  or  statement 
of  the  case,  presenting  succinctly  the  questions  involved,  and 
the  manner  in  which  they  are  raised.  The  abstract  shall  re- 
fer to  the  page  numbers  in  the  transcript  in  such  manner  that 
pleadings,  evidence,  orders  and  the  judgment  may  be  easily 
found;  Provided,  that  in  cases  in  which  the  transcripts  are 
not  printed,  the  briefs  shall  contain  so  much  of  the  record  as 
is  necessary  to  make  out  the  appellant's  case,  with  reference 
to  the  transcript  by  page  and  marginal  numbers. 

*b.  Specification  of  Error. — A  specification  of  errors  relied 
upon,  which  shall  be  numbered  and  shall  set  out  separately 
and  particularly  each  error  intended  to  be  urged.  "When  th6 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  specification  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the  error  alleged  is  to 
the  charge  of  the  Court,  the  specification  shall  set  out  the 
part  referred  to  totidem  verbis,  whether  it  be  instructions 
given  or  instructions  refused. 

c.  Argument,  References  to  Pages  of  Record. — ^A  brief  of 
the  argument,  exhibiting  a  clear  statement  of  the  points  of 
law  to  be  discussed,  with  a  reference  to  the  page  of  the  record, 
and  the  authorities  relied  upon  in  support  of  each  point. 

d.  Citations,  How  Made. — Citation  of  authorities  shall  be 
by  title  of  case,  and  volume  and  page  of  report, 

a  Amendments. — ^After  the  brief  on  behalf  of  the  ap- 
pellant has  been  filed,  no  motion  for  leave  to  amend  the  same 
by  inserting  therein,  or  adding  thereto,  any  specification  of 
error,  or  by  incorporating  new  matter  of  substance  in  the 
statement  or  abstract  of  the  case,  will  be  entertained.  By 
consent  of  respondent  in  writing,  and  without  leave  of  Court, 
the  brief  may  be  amended  in  the  particulars  mentioned  or  in 
any  other  respect,  or  a  new  brief  may  be  filed  at  any  time  be- 
fore the  cause  is  submitted.  The  court  will,  in  proper  cases, 
upon  reasonable  application  and  upon  such  terms  as  it  may 
prescribe,  permit  the  brief  to  be  amended,  or  a  new  brief  filed, 
so  as  to  meet  the  requirements  of  Subdivision  1  and  of  Para- 

*See  Bogness  v.  Northern  Pae.  By.  Co.,  59  Mont.  384,  385. 
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graplis  c  and  d  of  this  subdivision.  Upon  its  own  motion,  and 
in  its  discretion,  the  Court  may  at  any  time  order  a  brief  to 
be  amended  or  changed  in  any  particular,  or  a  new  brief  filed. 

4.  Kespandent's  Brief »  Oopiee,  Filing  and  Service.— Coun- 
sel  for  respondent  shall  file  with  the  Clerk,  eight  printed 
copies  of  his  brief  and  serve  one  upon  counsel  for  appellant 
within  forty-five  days  after  appellant's  brief  shall  have  been 
served  upon  him.  His  brief  shall  be  of  like  character  with 
that  required  of  appellant,  omitting  any  specification  of 
errors,  and  a  statement  of  the  case,  unless  that  presented  by 
the  appellant  is  controverted. 

5.  Failure  to  File  Briefs,  Effect. — When,  according  to 
this  Rule,  appellant  is  in  default,  the  case  may  be  dismissed 
on  motion;  and  when  a  respondent  is  in  default,  he  will  not 
be  heard  except  on  consent  of  his  adversary  or  by  request  of 
the  Court. 

6.  FiUng' — ^Extension  of  Time. — No  extension  of  time  for 
filing  briefs  shall  be  allowed,  except  upon  a  showing  that  such 
extension  is  necessary. 

7.  Service  on  Attorney  Gtoneral. — ^In  all  cases  wherein  the 
Attorney  General  is  required,  by  virtue  of  his  office,  to  appear, 
five  copies  of  the  brief  of  opposing  counsel  shall  be  served 
upon  the  Attorney  GeneraL 

XL 

ORAL  ARGUMENT.    . 

Time  Allowed  to  Each  Party. — One  hour  will  be  allowed  to 
appellant  and  fifty  liiinutes  to .  respondent  for  argument  and 
no  more,  without  special  leave  of  Court  granted  before  the 
argument  begins. 

XII. 

CALENDAR. 

1.  Oases,  How  Docketed. — Cases  shall  be  placed  upon  the 
calendar  by  the  Clerk  in  the  order  in  which  they  are  filed  and 
docketed. 
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2.  Setting  Cases  for  Argument. — ^As  often  as  found  coiv- 
venient,  cases  will  be  set  for  argument  by  the  Court,  as 
reached  in  the  order  in  which  they  stand  upon  the  docket, 
except  such  cases  as  are  determined  to  be  entitled  to  prece- 
dence, or  as  otherwise  ordered  by  the  Court. 

3.  Advancement  of  Cases. — ^Appeals  from  orders  dissolv- 
ing, or  refusing  to  dissolve,  granting  or  refusing  to  grant 
writs  of  injunction;  appeals  from  orders  dissolving  or  refusing 
to  dissolve  attachments;  appeals  from'  orders  appointing  or 
refusing  to  appoint  receivers;  appeals  from  orders  or  judg- 
ments holding  appellant  in  custody;  and  all  original  proceed- 
ings, are  entitled  to  precedence,  and  will,  upon  motion  of 
either  party,  be  advanced  on  the  calendar. 

Appeals  in  Criminal  Cases.  Appeals  in  criminal  cases  will 
be  deemed  advanced  without  motion,  upon  the  expiration  of 
forty-five  days  after  appellant's  brief  has  been  filed,  as  re- 
quired by  Rule  X.  They  wUl  then  be  set  for  hearing  at  the 
next  setting  of  causes.  The  parties  will  not  be  allowed  to 
stipulate  for  extensions  of  time  in  which  to  file  briefs.  If 
either  party  desires  an  extension  of  time  for  this  purpose,  he 
must  apply  therefor  to  the  court,  upon  afiBdavit  showing  good 
cause. 

4.  Short  Cause  Calendar. — ^There  will  be  placed  upon  the 
short  cause  calendar,  any  case  in  which  it  is  made  to  appear 
to  the  satisfaction  of  the  Court  that  the  same  can  be  pre- 
sented properly  in  oral  argument  of  fifteen  minutes  on  each  side. 

5.  Submission  on  Briefs. — Cases  on  appeal  may  be  sub- 
mitted on  briefs  at  any  time  by  filing  stipulation  of  counsel 
to  that  effect,  which  cases  will  then  be  considered  and  de- 
termined in  their  chronological  order  as  they  appear  on  the 
calendar. 

XIII. 
PETITIONS  FOR  REHEARING. 

Petition— Time  for  Filing— Service  of  Copy— Consideration 
Without  Argument. — Petitions  for  rehearing,  stating  the 
grounds,  points  and  authorities  relied  on,  may  be  filed  within 
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fifteen  days  after  the  decision  of  the  Court,  and  a  copy 
thereof  served  upon  the  adverse  party,  who  may  present  ob- 
jections thereto  within  ten  days  after  such  service.  The  peti- 
tion for  rehearing  will  be  considered  without  argument 

.     XIV. 
SUBMISSION  OF  MOTIONS. 

1.  Motiou  to  be  Filed  and  Ck>P7  Served. — ^All  motions 
shall  be  printed  or  typewritten,  stating  the  grounds  thereof, 
and  filed,  and  a  copy  served  on  counsel  for  adverse  party,  if 
any  counsel  has  entered  an  appearance ;  otherwise  on  the  Clerk 
of  the  Court  for  the  party  or  counsel. 

2.  Motions  Determined  Without  Argnment. — ^Unless  other- 
wise ordered,  a  motion  will  be  considered  and  disposed  of 
without  argument. 

3.  Motionfl — ^preparation— -Service— Briefs  in  Reply.-— Mo- 
tions shall  be  printed  or  typewritten,  accompanied  by  citation 
of  authorities  relied  on,  and  filed;  and  copy  thereof  served  on 
the  adverse  party  at  least  ten  days  before  the  time  set  for 
hearing  on  the  merits^  or  within  such  time  as  may  be  fixed  by 
the  Court.  Thereupon  the  adverse  party  may,  within  ten 
days  after  the  service  thereof,  or  within  such  time  as  may  be 
allowed  by  the  Court,  file  and  serve  on  the  others  his  brief 
in  opposition  to  the  motion.  Such  motion  shall  then  be  con- 
sidered and  disposed  of  by  the  Court  without  argument. 

XV. 

PERMISSION    TO     TAKE    RECORD     FROM     CLERK'S 

OFFICE. 

Records  of  Court— Time  Within  Which  to  be  Returned. — 

The  records  and  other  papers  of  this  Court  shall  not  be  taken 
therefrom  except  by  counsel,  on  permission  of  the  Clerk,  and 
when  so  taken  shall  not  be  retained  out  of  the  Clerk's  office 
more  than  ten  days  in  any  case,  and  shall  be  returned  within 
a  shorter  i>eriod  upon  notice. 
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XVI. 

PBOCEDURB  IN  CASE  OF  DEATH,  DISABILITY  OB 

TBANSFBE  OP  INTEEEST. 

Substitution  of  Parties. — In  event  of  the  death,  disability 
.or  transfer  of  interest  of  a  party  to  an  appeal  pending  in. 
this  Court,  such  fact  shall  be  suggested  in  writing,  and  (un- 
less the  cause  of 'action  abate)  the  legal  representative  of  the 
party  deceased  ox  disabled,  or  successor  to  the  party  trans- 
ferring his  interest,  shall,  on  motion,  be  substituted. 

XVII. 

COST  OF  APPEAL. 

To  Whom  Taxed. — ^In  all  cases  the  costs  of  appeal  shall  be 
taxed  against, the  unsuccessful  party,  unless  otherwise  ordered 
by  this  Court,  and  the  remittitur  shall  be  accompanied  by  an 
itemized  statement  of  such  costs  as  are  paid  to  the  Clerk  of 
this  Court.  Provided,  that  whenever  it  is  made  to  appear 
that  the  successful  party  has  caused  to  be  incorporated  in  any 
bill  of  exceptions  or  statement  of  the  case,  any  redundant  or 
useless  matter,  he  shall  not  recover  as  part  of  his  costs  the 
expense  of  printing  so  much  of  the  transcript  as  is  occupied 
by  such  redundant  or  useless  matter. 

Remittitur — Contents. — In  all  such  cases  the  Clerk  of  this 
Court  shall,  unless  otherwise  directed  by  the  Court,  include 
in  the  order  or  judgment  of  affirmance,  reversal  or  modifica- 
tion, and  in  th^  remittitur,  a  clause  awarding  the  costs  of  ap- 
peal to  the  prevailing  party,  appellant  or  respondent,  to  be 
recovered  of  the  unsuccessful  party  after  ascertainment  or 
taxation  thereof  in  the  Court  below  in  the  manner  prescribed 
by  law. 

XVIII. 

ASSESSMENT  OF  DAMAGES  FOR  APPEAL  WITHOUT 

MERIT. 

FrivolouB  Appeals— Penalty. — ^If  the  Court  is  satisfied  from 
the  record,  and  the  presentation  of  the  appeal,  that  the  same 
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was  taken  without  substantial  or  reasonable  grounds,  but 
apparently  for  purposes  of  delay  only,  such  damages  may  be 
assessed  on  determination  thereof,  as  under  the  circumstancea 
are  deemed  proper. 

XIX. 

JUDGMENT  BOOK. 

Contents. — The  Clerk  of  the  Court  shall  keep  a  book  to  be 
known  as  the  '^ Judgment  Book/'  in  which  he  shall  enter  all 
judgments  rendered  in  actions  and  proceedings  originally  in- 
stituted in  this  Court 


REMITTITUR,  WHEN  ISSUED. 

Time  for  lasusLnce.^-BenUttitvr  may,  in  cases  where  it  is 
deemed  proper,  be  ordered  forthwith^  otherwise  the  same  shall 
be  issued  on  application  at  any  time  fifteen  days  after  decision 
unless  motion  for  rehearing  or  modification  of  judgment  or 
order  has  been  made. 

Copy  of  Opinion  to  Accompany,  When.— A  copy  of  the 
opinion  must  accompany  the  remittitur  when  the  judgment  or 
order  of  the  Trial  Court  .is  reversed  or  modified  and  the  case 
remanded  for  further  proceedings  other  than  the  entry  of  a 
final  judgment  or  order  determining  the  proceedings  in  the 
Trial  Court. 

XXI. 

MANDATE  PROM  UNITED  STATES  SUPREME   COURT 

—PROCEDURE  THEREON. 

Bemittitnr— What  to  Contain. — ^Upon  the  receipt  by  the 
Clerk  of  this  Court  of  a  mandate  from  the  Supreme  Court 
of  the  United  States  in  any  case  at  law  or  in  equity,  there- 
tofore taken  from  this  Court  by  writ  of  error  to  said  Supreme 
Court,  it  shall  be  the  duty  of  said  Clerk  forthwith  to  issue 
under  his  hand  and  seal  of  this  Court  a  remittitur  to  the  Dis- 
trict Court  of  the  District  and  County  in  which  the  judgment 
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was  rendered,  commanding  sucli  Court  to  take  such  action  m 
the  premises  as  by  the  mandate  shall  be  proper,  and  said  rc- 
mittitiir  shall  also  contain  therein  a  recital  in  haec  verba  of 
the  said  mandate,  and  all  the  costs  subsequent  to  the  appeal 
from  said  District  Court  shall  be  taxed  in  such  remittitur. 

XXII. 
APPEALS  FROM  INJUNCTION  ORDERS. 

Injunctions  Pending  Appeal— Procedure. — Upon  appeal 
from  an  order  dissolving  or  refusing  an  injunction,  if  the 
appellant  desires  to  continue  in  force  the  injunction  order 
dissolved  by  the  District  Court,  or  to  obtain  such  an  injunc- 
tion order  pending  the  appeal,  he  shall  file  in  this  Court  his 
sworn  application,  setting  forth  the  proceedings  appealed 
from,  and  the  relief  desired,  and  present  with  it  to  this  Court 
a  verified  copy  of  the  afiidavits  or  evidence  used  on  the  hear- 
ing in  the  Court  below.  Such  application  will  be  heard  ex 
parte  and  without  argument,  and  the  Court,  upon  such  rec- 
ord will  make  such  order  in  the  premises  as  may  be  proper. 

XXIII. 

Substantial  Compliance  With  Rules— UnBubstantial  Depart- 
nree — ^Treatment  in  OpinionB  of  Court. — Substantial  compli- 
ance with  the  foregoing  Rules  will  be  required;  Provided, 
however,  that  any  departure  from,  the  Rules  regarding  the 
arrangement  of  transcripts  and  briefs  that  is  not  substantial 
in  character  and  not  such  as  to  retard  or  embarrass  the  Court 
in  the  consideration  of  the  cause,  will  not  be  regarded,  and 
it  shall  not  be  necessary  in  the  preparation  of  opinions  to 
make  mention  of  motions  founded  upon  such  unsubstantial 
departures. 
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ADMISSION  OF  ATTORNEYS. 


A     UPON  EXAMINATION. 

1.  Ezaminatian. — ^Examinations  for  admission  to  the  Bar 
-will  be  conducted  by  the  State  Board  of  Law  Examiners,  in 
the  senate  chamber  at  the  capitol  at  ten  o'clock  A.  M.  on  the 
first  Wednesday  of  June  and  December  of  each  year. 

2*  Application. — ^A  person  desiring  to  enter  for  examina- 
tion must,  at  least  thirty  days  prior  to  the  date  of  such  ex- 
amination, file  with  the  Clerk  of  the  Supreme  Court  his  veri- 
fied petition  setting  forth  that  he  is  a  citizen  or  person,  resi- 
dent of  this  state  who  has  bona  fi^  declared  his  intention  to 
become  a  citizen  in  the  manner  required  by  laW;  that  he  is  of 
the  age  of  twenty-one  years,  that  he  has  diligently  pursued 
the  study  of  law  at  le^st  two  successive  years  (twenty-four 
months)  prior  to  making  such  application  and  if  admitted  to 
the  bar  that  it  is  his  intention  to  engage  actively  in  the  prac- 
tice of  the  law  in  this  state.  He  shall  also  file  with  his  peti- 
tion a  certificate  by  two  reputable  attorneys  of  this  state  (or 
the  afiSdavits  of  two  nonresident  attorneys)  that  he  has  been 
engaged  in  the  study  of  law  for  two  successive  years  prior  to 
the  date  when  the  application  is  made.  He  shall  also  file  with 
his  petition  the  affidavit  of  each  of  three  responsible  citizens, 
two  of  whom  must  be  members  of  the  bar,  stating  that  the 
applicant  is  a  person  of  good  moral  character,  which  affidavit 
must  set  forth  how  long  a  time,  when  and  under  what  cir- 
cumstances affiant  has  known  the  applicant.  He  shall  also 
present  satisfactory  evidence  that  he  possesses  the  necessary 
qualifications  for  entrance  to  the  collegiate  department  of  the 
State  University  of  Montana  or  the  equivalent. 

8.  Publication. — ^The  clerk  of  the  Supreme  Court  shall 
cause  the  list  of  applicants  to  be  published  once  in  some  news- 
paper in  the  city  of  Helena,  at  least  twenty  days  before  the 
date  of  the  examination. 
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4.  Notice. — Ten  days  prior  to  the  date  of  the  examination 
the  petitions  wil}  be  passed  upon  and  those  entitled  to  take 
the  examination  will  be  notified  by  the  Clerk  of  the  Supremt 
Court. 

6.  Scope  of  Examination. — Candidates  will  present  them- 
selves prepared  for  examination  in  the  following  subjects: 
Constitutional  Law,  including  the  Constitutions  of  the  United 
States  and  the  State  of  Montana;  Equity;  Trusts  and  Surety- 
ship; the  Law  of  Real  and  Personal  Property;  Evidence;  De- 
cedents' Estates;  Mortgages;  Contracts;  Partnership;  Corpo- 
rations; Torts;  Crimes;  Agency;  Sales;  Negotiable  Instru- 
ments; Domestic  Relations;  Master  and  Servant;  Common 
Law  Pleading  and  Practice;  Code  Practice;  Conflict  of  Laws; 
Mining  Laws;  Water  Rights;  the  Federal  Statutes  relating  to 
the  Judiciary  and  to  Bankruptcy;  Professional  Ethics,  partic- 
ularly with  reference  to  the  Canons  of  Ethics  recommended 
by  the  American  Bar  Association;  and  the  principles  of  Law 
as  exemplified  by  the  decisions  of  the  Supreme  Court  of  Mon- 
tana and  by  Statutory  Enactments  of  the  Legislature  of 
Montana. 

6.  Character  of  Examination. — ^The  examination  will  be 
principally  in  writing  and  not  more  than  three  days  will  be 
allowed  to  complete  work. 

7.  Oath  of  Applicant. — ^Before  commencing  the  examina- 
tion every  applicant  must  take  an  oath  that  he  will  not  seek 
or  accept  aid  or  assistance  from  anyone  in  answering  ques- 
tions, or  tender  or  repder  any  such  aid  or  assistance  to  an- 
other; that  he  will  not  consult  any  book  or  person  during  any 
recess  and  that  he  will  not  remove  from  the  room  where  the 
examination  is  held  any  examination  paper  or  make  a  copy  or 
copies  of  the  same. 

B.    PROM  OTHER  JURISDICTIONS. 

1.  Who  may  be  Admitted. — Every  citizen  of  the  United 
States,  or  person  resident  of  this  state  who  has  bona  fide  de- 
clared his  intention  to  become  a  citizen  in  the  manner  re- 
quired by  law,  who  has  been  admitted  to  practice  law  in  the 


Rules  op  the  Supreme  Court — Vol.  59.  liii 

highest  courts  of  another  state  or  of  a  foreign  country  where 
the  common  law  of  England  constitutes  the  basis  of  juris- 
prudence, and  where  the  requirements  for  admission  are  sub- 
stantially equivalent  to  those  of  this  state,  or,  if  not,  where 
the  applicant  has  practiced  successfully  for  at  least  two  years 
immediately  prior  to  his  application,  may  be  admitted  to  prac- 
tice in  the  courts  of  this  state  upon  the  production  of  his 
license  and  satisfactory  evidence  of  good  moral  character. 

2.  AppUcatioa,  How  Made. — ^A  candidate  for  admission 
may  make  application  at  any  time  by  filing  a  petition  with 
the  Clerk,  accompanied  by  the  certificate  hereinafter  specified, 
and  evidence  of  his  good  moral  character.  The  Clerk  shall 
forthwith  deliver  the  petition  and  other  papers  to  the  Attor- 
ney General.  If  upon  examination  by  him  he  is  satisfied  that 
the  applicant  is  prima  facie  entitled  to  admission^  he  shall 
thereupon  notify  th^  applicant  when  the  court  will  hear  the 
application.  The  applicant  need  not  appear  until  the  motion 
for  admission  is  made.  All  applications  must  be  made  upon 
motion  of  the  Attorney  General  or  one  of  his  assistants.  The 
petition  shall  be  verified  and,  in  addition  to  the  facts  recited 
in  section  6385,  Revised  Codes,  1907  [Rev.  Codes  1921,  sec. 
8940] ,  shall  show : 

-  a.  Same— Contents. — Where,  with  whom,  and  the  period 
of  time  the  petitioner  studied  law,  and  where  he  was  first 
admitted  to  practice;  all  places  in  which,  and  the  period  of 
time  he  has  practiced  as  attorney  or  counselor-at-law  else- 
where than  in  this  state;  that  he  has  not  been  out  of  active 
practice  for  more  than  two  years  immediately  prior  to  mak- 
ing application,  and  if  admitted  to  the  bar  that  it  is  his  in- 
tention to  engage  actively  in  the  practice  of  the  law  in  this 
state. 

b.  SSame. — ^Whether  or  not  any  proceedings  for  his  dis- 
barment or  criminal  charges  have  been  instituted  or  prose- 
cuted against  him  in  any  jurisdiction,  and  if  so,  a  statement 
of  the  time,  place  and  circumstances,  and  the  result  thereof. 

c.  Certificate  of  Judge  Before  Whom  Applicant  Last 
Practiced — ^Exemplification. — Such   petition   must   be   accom- 
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panied  by  a  tertifiicate  of  the  presiding  judge  of  tlie  highest 
Trial  Court  of  record  in  which  the  petitioner  last  practiced, 
exemplified  as  required  by  the  laws  of  this  State  for  the 
exemplification  of  records  from  another  state  or  foreign 
country  (Sec.  7911,  Reviaed  Codes,  1907  [Rev.  Codes  1921,  sec. 
10355])  showing  that  the  petitioner  was  of  good  reputation, 
and  trustworthy  in  the  practice  of  his  profession  as  attorney 
and  counselor-at-law  in  such  jurisdiction,  which  petition  and 
certificate  last  mentioned  shall  be  filed  and  preserved  in  the 
oflBce  of  the  Clerk  of  this  Court. 

d.  If  the  applicant  has  never  practiced  and  not  more  than 
one  year  has  elapsed  since  his  admission,  he  shall  so  state  a^d 
shall  furnish  the  same  evidence  of  good  moral  character  that 
a  candidate  for  examination  is  required  to  ftmish. 

8.  Presence  of  Applicant  in  Court — ^AU  such  applicants 
for  admission  shall  be  personally  present  in  Court  when  the 
motion  is  made. 

4.  If  for  any  reason  the  court  is  of  the  opinion  that  an 
applicant  for  admission  from  another  jurisdiction  ^hould  be 
required  to  pass  an  examination  as  to  his  qualifications,  if 
his  application  in  other  respects  conforms  to  the  require- 
ments for  admission  of  attorneys  from  other  jurisdictions, 
his  name  will  be  entered  in  the  list  of  candidates  for  the 
next  ensuing  examination. 

6.  Oath  of  Office. — Every  attorney  admitted  to  practice 
must  before  his  certificate  is  issued  to  him  by  the  Clerk,  take 
an  oath  to  support  the  Constitution  of  the  United  States,  and 
the  Constitution  of  the  State  of  Montana,  and  so  faithfully 
discharge  the  duties  of  an  attorney  and  counselor-at-law  with 
fidelity,  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  his  oath  must  be  endorsed  upon  the  license  issued  to 
the  attorney,  and  a  duplicate  filed  with  the  Clerk. 

6.  Applicant  must  Sign  Boll  of  Attorneys.— All  attorneys 
admitted  to  practice  must  sign  the  roll  of  attorneys  kept  by 
the  Clerk  of  the  Court,  before  the  license  is  issued  to  them. 

7.  Objection  to  the  Admission  of  Applicants — How  Made. 
Objection  to  the  admission  of  an  applicant  to  practice  law  in 
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the  courts  of  this  State  may  be  made  by  any  person  filing 

* 

with  the  Clerk  of  this  Court  a  statement  setting  forth  the 
grounds  thereof;  and  thereupon,  if  such  objection  is  deemed 
of  sufficient  weight,  investigation  thereof  will  be  made  in  such 
manner  as  the  Court  deems  appropriate. 

C.    FEES  FOB  ADMISSION. 

Every  applicant  for  admission  to  the  Bar  by  examination 
or  otherwise,  must  pay  to  the  Clerk  of  the  Supreme  Court  at 
the  time  he  files  his  application  for  examination  or  his  petition 
for  admission,  the  sum  of  Twenty-five  Dollars  ($25.00). 
Should  an  applicant  fail  in  the  examination  taken  by  him,  he 
may  take  another  examination  before  said  Board  at  any  time 
within  dne  year  thereafter  without  further  payment.  No 
other  fee  shall  be  exacted  for  admission  of  any  applicant,  if 
admitted  within  one  (1)  year  after  the  payment  of  the  fee  of 
Twenty-five  Dollars   ($25.00), 


ADDENDA. 

On  Page  206,  insert  in  line  3  from  title  of  case  of  MeOanlt-Dinsmore 
Co.,  in  brackets,  reference  to  Pacific  Report:     [194  Pac.  213.] 

On  Page  215,  in  case  of  McBae  t.  Lethlean,  same  line,  insert  in  brackets: 
[194  Pac.  1070.] 


ERRATA. 

On  Page  805,  in  headline  to  paragraph  5  of  syllabus,  read  "Included" 
for  "Include." 

On  Page  464,  paragraph  3  of  syllabus,  strike  out  first  two  words  "£Ti- 
dence  of." 

(Ivi) 
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DECEMBEE  TERM,  1920. 


Thb  Hon.  Thbodobb  Bsantlt,  Chief  Jiutice, 


The  Hon.  Frank  B.  Betnoldb, 
The  Hon.  Chablbs  H.  Coofeb, 
The  Hon.  William  L.  Holloway, 
The  Hon.  Albert  J.  Oalen^ 


Associate  Justices. 


AMERICAN  SURETY  CO.  OP  NEW  YORK,  Respondent,  v. 

KARTOWITZ,  Appellant. 

(No.  4,708.) 
(Submitted  Januarj  4,  1921.    Decided  January  17,  1921.)]       ' 

[195  Pac.  99.] 

AttacJunent — Motion  to  Dissolve — Cowrts — Practice — Succes- 
sive Application  on  Same  Orotund — Defective  Affidavit — 
Amendment — Appeal — Who  not  Entitled  to  Relief — Waiver. 

Attachment — ^Motion   to    Dissolve — ^Third   Party   Claimant — Failure   to 
Appe  al — ^Effect. 

1.  One  who,  claiming  to  have  purchased  a  portion  of  attached  prop- 
erty after  levy  of  the  writ,  made  no  attempt  to  appeal  from  an 
order  refusing  to  dissolve  the  attachment,  cannot  obtain  relief  on 
appeal  taken  by  another,  except  so  far  as  the  relief  granted  the 
appellant  may  inure  to  his  benefit. 

1.    For  authorities  with  respect  to  proceedings  on  motion  to  dissolve 
attachment,  see  notes  in  123  Am.  St.  Bep.  1053;  Ann.  Oas.  1916D,  476. 
50  Mont,— 1  (1) 
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Same — Successive  Motions  on  6ame  Grojind  not  Permissible. 

2.  Held,  under  the  rule  that  a  party  cannot  make  successive  applica- 
tions to  obtain  relief  upon  the  same  ground,  that  where  defendant 
had  the  opportunity  to  (and  in  fact  did)  present  in  his  motion  to 
dissolve  an  attachment  the  ground  that  the  affidavit  on  attachment 
was  insufficient,  he  was  barred  from  renewing  his  motion  based  upon 
the  same  ground. 

Courts — Practice — Party  must  Present  All  Issues.  , 

3.  Whenever  a  proceeding  is  instituted  sufficiently  broad  in  its  char- 
acter to  include  the  dejtermination  of  all  existing  issues  between  the 
parties  touching  the  same  subject  matter,  they  must  be  presented 
for  determination  to  prevent  useless  litigation. 

Attachment — Leave  to   Amend   Affidavit — ^Waiver  by  Appeal. 

4.  Where,  instead  of  taking  advantage  of  leave  to  renew  a  motion 
to  dissolve  an  attachment  granted  in  an  order  refusing  to  dissolve, 
movant  appealed  from  the  order,  he  waived  the  privilege  to  renew  it. 

Same — Defective  Affidavit — Subject  to  Amendment. 

5.  An  affidavit  on  attachment  stating  that  the  debt  "is  not  secured" 
instead  of  "has  not  been  secured,"  as  required  by  statute,  though  de- 
fective, was  not  void,  but  subject  to  amendment  under  section  6683, 
Revised  Codes. 

'Appeal  from  District  Court ,  Hill  County;  H.  C.  Hall,  Judge. 

Action  by  the  American  Surety  Company  of  New  York,  a 
corporation,  against  Herman  F.  Kartowitz.  From  an  order 
denying  a  motion  to  dissolve  an  attachment,  defendant  ap- 
peals.   Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Mr,  A.  A.  Grorud,  for  Appellant. 

Attachment,  <;onsidered  as  a  means  of  creating  a  lien  in 
favor  of  an  ordinary  debtor,  as  a  preliminary  levy  antici- 
patory of  execution  after  judgment,  as  an  innovation  on  com- 
mon law,  and  as  the  means  by  which  extraordinary  jurisdiction 
is  acquired  and  exercised,  is  a  harsh  and  exceptional  remedy, 
and  because  it  is  such,  the  statutes  authorizing  it  should  be 
strictly  construed.  (Waples  on  Attachments,  sec.  23.)  To 
establish  the  necessity  for  the  extraordinary  relief  he  claims, 
the  creditor  must  follow  the  statute  when  making  his  oath. 
As  the  affidavit  is  necessary  to  jurisdiction  in  attachment 
cases,  it  must  substantially  conform  to  the  statute.  Failure 
of  an  affidavit  for  attachment  to  state  that  the  debt  sued  on 
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was  not  secured  by  any  mortgage  or  lien,  or,  if  so  secured, 
that  the  security  had  become  valueless,  without  any  act  of 
plaintiff,  or  of  the  person  to  whom  such  security  had  been 
given,  is  ground  for  dissolving  the  attachment.  {Scrivener  v. 
Dieiz,  68  Cal.  1,  8  Pac.  609.) 

Section  6657,  Revised  Codes,  requiring  affidavits  for  attach- 
ment to  state  the  indebtedness  has  not  been  secured  by  any 
mortgage,  e^c,  or,  if  originally  so  secured,  such  security  has 
become  valueless,  is  not  complied  with  by  an  allegation  that 
debt  is  not  secured,  since  it  does  not  negative  implication  that 
it  was  previously  secured.  {Continental  OH  Co,  v.  Jameson, 
53  Mont.  466,  164  Pac.  727;  Union  Bank  v.  Himmelbauer,  56 
Mont.  82,  181  Pac.  332;  Heaton  v.  Panhandle  Smelting  Co., 
32  Idaho,  146,  179  Pac.  510.) 

The  court  acquired  no  jurisdiction  to  issue  the  writ,  and  it 
was,  therefore,  as  well  as  all  proceedings  under  it,  null  and 
void.  "Jurisdiction  to  perform  past  acts  cannot  be  conferred 
by  amendment."  (1  Wade  on  Attachment,  p.  150;  Crouch 
V.  Crouch,  9  Iowa,  269.) 

The  question  has  been  settled  in  this  state,  as  to  the  amend- 
ment of  void  process,  and  is  no  longer  open  to  controversy. 
{Sharman  v.  Huot,  20  Mont.  555,  52  Pac.  558.)  While  the 
particular  process  under  discussion  in  the  above  case  was  a 
summons,  the  rules  of  law  there  announced  apply  with  equal 
force  to  the  process  of  attachment. 

The  omission  of  essential  averments  in  an  affidavit  for  at- 
tachment has  been  held  fatal  to  the  attachment,  and  cannot  be 
supplied  by  amendment.  (1  Wade  on  Attachment,  sec.  3; 
Shield  V.  Doihard,  59  Ala.  595,  596 ;  Marx  etc.  v.  Abramson,  53 
Tex.  264 ;  Cross  v.  McMaken,  17  Mich.  511,  97  Am.  Dec,  203 ; 
Durham  v.  Heaton,  28  111.  264,  81  Am.  Dec.  275;  Ferris  v. 
Carlton,  etc.,  8  Phila.  (Pa.)  549;  Sommers  v.  Allen,  44  W.  Va. 
120,  28  S.  E.  787;  Tanner  etc.  Engine  Co.  v.  Hall,  etc.,  22 
Fla.  391 ;  Palmar  v.  Bosher,  71  N.  C.  291 ;  Leavitt  etc.  Co.  v. 
Rosenberg  Bros.  &  Co.,  83  Ohio  St.  230,  93  N.  E.  904.)  ''A 
fatally  defective  attachment  affidavit  cannot  be  amended,  but 


4  American  Surety  Co.  op  N.  T.  v.  Kartowitz.    [Dec.  T.  '20 

[59  Mont.  1.] 

the   plaintiflF   must   begin   de  novo.''     (Northern  Neck  State 
Bank  v.  OUbert  Packing  Co.,  114  Va.  658,  77  S.  E.  451.) 

Messrs.  H.  8.  Kline  and  C.  B.  Elwell,  for  Respondent. 

The  aflBdavit  of  the  plaintiflf  was  admittedly  bad,  in  that 
it  recites  **that  the  payment  of  the  same  is  not  secured  by 
any  mortgage,  etc."  Could  this  defect  be  cured  by  amend- 
ment? At  an  early  date,  and  before  there  was  any  statutory 
provisions  to  rely  on,  the  right  to  amend  the  undertaking  ; 
and  aflSdavit  of  attachment  was  recognized.     (Pierse  v.  Miles, 

5  Mont.  549,  6  Pac.  347;  Langstaff  v.  Miles,  5  Mont.  554,  6 
Pac.  356.) 

The  last  case  above  cited  was  approved  in  the  case  of 
Magee  v.  Fogerty,  6  Mont.  237,  11  Pac.  668. 

This  question  apparently  comes  before  this  court  at  stated 
intervals,  as  it  next  appears  in  the  case  of  Jo^ephi  v.  Mady 
Clothing  Co.,  13  Mont.  195,  33  Pac.  1.  It  was  contended  in 
this  case  that  the  defects  in  the  affidavit  were  jurisdictional. 
The  court  said:  "Passing  the  question  of  whether  the  affida- 
vit was  originally  sufficient,  we  feel  satisfied  that  the  ten- 
dency of  the  decisions  of  this  court  is  that  such  an  affidavit 
may  be  amended."  (See,  also,  8.  C.  Herhst  Importing  Co. 
V.  Hogan,  1&  Mont.  384,  41  Pac.  135.) 

The  appellants  have  cited  a  number  of  cases  as  supporting  ^ 
their  contention  that  the  affidavit  for  attachment  could  not 
be  amended  in  this  case.  -In  many  states  no  provisions  are 
made  for  amending  the  affidavit  of  attachment,  and  their 
courts  have  not  seen  fit  to  adopt  the  same  liberal  policy  that 
our  supreme  court  adopted  even  before  specific  statutes  were 
enacted.  Therefore,  before  adopting  the  holding  of  the  cases 
cited  by  defendant,  the  existence  not  only  of  a  similar  state 
of  facts,  but  of  a  statute  similar  to  ours,  should  be  shown. 
California  adopted  one  policy  in  the  case  of  Pajaro  Valley 
Bank  v.  8cwrich,  7  Cal.  App.  732,  95  Pac.  911,  and  then  after 
the  amendment  of  1909,  which  provided  for  amending  affi- 
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davits  of  attachment,  the  policy  was  changed  in  the  case  of 
Nichols  V.  Davis,  23  Cal.  App.  67,  137  Pac.  41. 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

This  action  was  instituted  in  May,  1915,  a  writ  of  attach- 
ment secured  and  property  belonging  to  the  defendant  seized. 
Later  a  motion  was  made  to  dissolve  the  attachment,  on  the 
grounds  that  a  sufficient  affidavit  had  not  been  filed,  and  that 
a  demurrer  to  the  complaint  had  been  sustained.  The  motion 
was  overruled  with  leave  to  renew  it  after  the  amended  com- 
plaint was  filed.  On  appeal  to  this  court  the  order  was  af- 
firmed. (54  Mont.  92,  166  Pac.  685.)  In  January,  1919,  de- 
fendant renewed  the  motion  to  dissolve  upon  the  ground  of 
insufficiency  of  the  affidavit,  but  the  record  fails  to  disclose 
that  the  motion  was  acted  upon.  However,  on  January  27, 
1919,  by  permission  of  the  court,  plaintiff  filed  an  amended 
affidavit.  On  December  16,  1919,  defendant  again  moved  the 
court  to  dissolve  the  attachment  upon  the  ground  that  the 
original  affidavit  was  insufficient  and  incurable  by  amendment. 
The  motion  was  denied,  and  this  appeal  was  prosecuted. 

At  the  same  time  that  the  last-mentioned  motion  was  pre- 
sented, a  like  motion  was  made  by  one  A.  Johnson,  who 
claimed  that  he  had  purchased  a  portion  of  tjie  attached 
property  after  the  levy  of  the  writ.  The  record  does  not  dis- 
close that  Johnson  was  ever  made  a  party  to  the  action  in 
the  lower  court,  or  that  any  disposition  was  ever  made  of 
his  motion.  He  did  not  attempt  to  appeal,  but  has  applied  to 
this  court  to  be  made  a  party  appellant  and  to  be  heard. 

Whatever  may  be  said  of  Johnson's  right,  under  section 
[1]  6684,  Revised  Codes,  to  interpose  his  motion  in  the  lower 
court  and  have  it  heard  and  determined,  the  fact,  so  far  as 
disclosed  by  this  record,  is  that  it  has  not  been  determined, 
and  that  he  has  not  appealed.  He  cannot  therefore  obtain 
any  .relief  from  this  court,  except  so  far  as  the  relief,  if  any, 
granted  to  Kartowitz,  the  appellant,  may  inure  to  his  benefit. 
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{MdcGinniss  v.  Boston  dk  Mont  etc.  Co.,  29  Mont.  428,  75  Pac. 
89.) 

The  defendant's  appeal  is  altogether  without  merit.  If,  at 
[2-4]  the  time  he  interposed  his  first  motion  to  dissolve  the 
attachment  he  had  failed  to  incorporate  any  then  existing 
ground  of  the  motion,  he  would  be  held  to  have  waived  such 
ground  thus  omitted.  (King  v.  Pony  Gold  Min.  Co.,  24  Mont. 
470,  62  Pac.  783.)  But,  apparently,  he  then  included  in  his 
motion  the  very  ground  relied  upon  in  the  motion  now  before 
ud;  in  any  event,  the  ground  now  relied  upon  was  existent 
and  available  to  him  at  the  time  his  first  motion  was  made. 
It  is  elementary  that  a  party  may  not  make  successive^  appli- 
cation for  relief  upon  the  same  ground  {Baivn  v.  Somers,  55 
Mont.  434,  178  Pac.  287),  and  the  reason  for  the  rule  is  mani- 
fest. It  is  the  policy  of  the  law  to  prevent  useless  litigation, 
and  whenever  a  proceeding  is  instituted  suflSciently  broad  in 
its  character  to  include  the  determination  of  all  existing  is- 
sues between  the  parties  touching  the  same  subject  matter, 
such  issues  must  be  presented  for  determination,  to  the  end 
that  neither  the  court  nor  the  parties  may  be  vexed  with  sep- 
arate proceedings.  {Moloney  v.  King,  30  Mont.  414,  76  Pac. 
939.) 

Since  appellant  had  the  opportunity  to  present  the  insuffi- 
ciency of  the  affidavit  upon  his  first  motion,  he  is  foreclosed 
on  this  appeal.  But  it  is  suggested  that  leave  to  renew  the 
original  motion  was  granted  by  the  trial  court  in  the  order 
overruling  it,  and  that  is  true;  but  defendant  did  not  avail 
himself  of  the  privilege  (Extended ;  on  the  contrary,  he  appealed 
from  the  order,  and  thereby  waived  the  privilege.  (14  Ency. 
PI.  &  Pr.  192.)  But  aside  from  any  question  of  practice,  this 
appeal  is  without  merit. 

The  original  affidavit  for  attachment  contained  the  state- 
[5]  ment  **that  the  payment  of  the  same  [the  debt]  is  not 
secured,"  etc.,  instead  of  the  statutory  language  **has  not 
been  secured,"  etc.  In  the  respect  indicated,  the  affidavit 
was  defective  {Continental  OH  Co.  v.  Jameson,  53  Mont.  466, 
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164  Pac.  727),  but  siich  defect  did  not  avoid  it  altogether. 
Under  our  very  liberal  statutes  of  amendment,  including  sec- 
tion 6683,  Revised  Codes,  the  afiSdavit  in  this  instance  was 
subject  to  amendment,  as  indicated  in  the  opinion  upon  the 
former  appeal,  and  was  amended  and  the  defect  cured  long 
prior  to  the  time  this  motion  was  made. 
The  order  is  affirmed. 

Affirmed. 

Mb.    Chief    Justice    Brantly    and    Associate    Justices 
Reynolds,  Coopeb  and  Qalen  concur. 


BESEB,  Appellant,  v.  ZIEBABTH  et  al.,  Bespondents, 

(No.  4,706.) 
(Submitted  January  4,  1921.    Decided  January  17,  1921.) 

[196  Pac.  98.] 

Directed  Verdict — Attorney's  Fees — Expert  Witnesses — Value 
of  Services — Jwry  Qt^stion. 

1.  In  an  action  to  recover  damag^es  from  a  clerk  of  the  district 
court  on  his  official  bond  claimed  to  have  resulted  from  an  unau- 
thorized entry  of  judgment,  rendering  legal  services  in  the  amount 
of  the  damages  necessary,  where  the  only  testimony  concerning  the 
value  of  such  services  was  given  by  the  attorney  rendering  them, 
refusal  to  give  a  peremptory  instruction  to  the  jury  requiring  them 
to  bring  in  a  verdict  for  such  amount  was  proper,  since  such  testi- 
mony was  not  conclusive  as  a  matter  of  law  and  the  jury  could 
properly  disregard  it  in  arriving  at  their  verdict. 

Appeal  from  District  Court,  Blaine  County;  Frank  E, 
Carleton,  Judge. 

Action  by  Everet  Beser  against  A.  W;  Ziebarth  and  an- 
other. Judgment  for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 


1.  Attorney's  fees  as  element  of  damages,  see  note  in  8  Am.  St.  £ep. 
158. 

Admissibility  and  necessity  of  expert  evidence  on  question  of  value 
of  services  of  attorney,  see  notes  in  20  Ann.  Gas.  53;  Aiu.  Cas.  1914D, 
369. 
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/ 

Mr,  Prank  N.  Utter,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs.  Norris  cfe  Hurd,  for  Respondent  Ziebarth,  submitted 
a  brief;  Mr,  Edwin  L.  Norris  argued  the  cause  orally. 

The  expression  of  the  opinion  of  an  expert  witness  as  to  the 
value  of  services  is  never  conclusive  upon  a  court  or  jury. 
{St.  John  v;  United  States  F.  &  O.  Co.,  56  Mont.  197,  182 
Pac.  128;  Head  v.  Hargrave,  105  U.  S.  45,  26  L.  Ed.  1028 
[see,  also,  Rose's  U.  S.  Notes] ;  Moore  v.  EUis,  89  Wis.  108, 
61  N.  W.  291 ;  Baker  v.  Richmond  City  MUl  Works,  105  Ga. 
225,  31  S.  E.  426 ;  Chicago  etc.  Ry.  Co.  v.  Whitney,  143  Iowa, 
506,  121  N.  W.  1043 ;  Steel  v.  Cordon  14  Wash.  521,  45  Pac. 
151;  Jones'  Handbook  of  Evidence,  p.  487.)  Even  though  there 
had  been  an  express  contract  for  the  amount  of  the  services, 
-^he  rule  would  be  the  same.  {Plymavih  Oold  Min.  Co.  v. 
United  States  F.  dk  Q.  Co.,  35  Mont.  23,  10  Ann.  Cas.  951, 
88  Pac.  565.) 

Messrs.  Walsh,  Nolan  d  Scdllon,  for  Respondent  Massachu- 
setts Bonding  db  Insurance  Company,  submitted  a  brief;  Mr. 
William  Scallon  argued  the  cause  orally. 

Citing  Bowen  v.  Wehb,  37  Mont.  479,  97  Pac.  839. 

MB.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff  in  the  court  below 
to  recover  of  defendant  Ziebarth,  as  clerk  of  the  district  court 
of  Blaine  county,  and  of  the  Massachusetts  Bonding  &  Insur- 
ance Company,  as  surety,  damages  resulting  from  the  entry 
of  an  unauthorized  judgment,  and  for  legal  services  performed 
by  one  R.  E.  O'Keefe,  acting  as  attorney  for  the  plaintiff 
in  procuring  the  annulment  of  the  judgment,  and  defending 
actions  growing  out  of  such  entry.  The  trial  resulted  in  a 
verdict  for  the  defendants  below.  Appeal  is  from  the  judg- 
ment. 
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The  only  error  appellant  complains  of  is  the  refusal  of  the 
trial  conrt  to  give  the  jury  the  following  peremptory  instruc- 
[1]  tion:  **You  are  instructed  to  bring  in  a  verdict  for 
plaintiff  in  the  sum  of  $750."  It  is  admitted  in  the  brief  of 
appellant  that  the  only  issue  before  the  court  and  jury  was 
the  value  of  the  legal  services  performed  by  O'Keefe  in  the 
proceedings  brought  to  annul  the  void  judgment  entered 
against  him.  Upon  the  trial  the  only  testimony  concerning 
the  value  of  the  legal  services  was  that  given  by  O'Keefe, 
an  attorney  who  had  theretofore  been  disbarred  by  this  court, 
and  who  had  rendered  the  services  on  appellant's  behalf,  in 
which  he  expressed  the  opinion  that  they  were  of  the  reason- 
able value  of  $750,  the  amount  specified  in  the  requested 
mstruct3on.  Plaintiff  insisted  in  the  court  below,  and  now 
insists,  that  the  opinion  so  given  by  O'Keefe,  being  uncontro- 
verted,  concluded  inquiry  upon  that  question,  and  that  the 
court  below  committed  reversible  error  in  refusing  to  so  advise 
the  jury. 

The  defendants*  answer  put  that  point  directly  in  issue; 
and,  being  a  matter  upon  which  a  difference  of  opinion  might 
exist,  it  was  a  question  for  the  jury  to  decide  upon  all  the 
circumstances  given  in  evidence  and  the  opinion  of  a  witness 
on  matters  involving  a  profession,  aided  by  their  own  experi- 
ence and  knowledge  of  human  affairs.  The  court  would  have 
committed  reversible  error  if  it  had  submitted  the  instruction 
requested.  A  witness  may  express  his  opinion  of  the  value 
of  his  own  professional  services,  or  those  of  another,  and  thus 
aid  the  jury  in  determining  their  value.  But  such  testimony 
is  not  conclusive  as  a  matter  of  law.  The  jury  were  at  lib- 
erty to  disregard  the  evidence  embodying  the  opinion  alto- 
gether, as  they  did  in  the  instant  case.  This  character  of  tes- 
timony was  involved  in  the  case  of  St.  John  v.  United  States 
F.  &  O.  Co.,  56  Mont.  197,  182  Pac.  128,  where  this  court 
reversed  the  judgment  of  the  lower  court  because  it  had  given 
the  jury  a  peremptory  instruction  to  find  the  value  of  pro- 
fessional services  to  be  as  stated  by  the  attorney  who  per- 
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formed  them.  For  a  further  discussion  of  the  question,  see 
WJuden  v.  Harrison,  26  Mont.  316,  67  Pac.  934;  Head  v.  Har- 
grave,  105  U.  S.  45,  26  L.  Ed.  1(^28  [see,  also,  Rose's  U.  S. 
Notes] ;  2  Jones  on  Evidence,  sec.  387,  note  81 ;  20  Ann.  Cas., 
note  on  pages  56  and  57. 
The  judgment  is  affirmed. 

'Affirmed. 

Mr.    Chief    Justice    Brantly    and    Assocutk    Justices 
Beynoli>s,  Holloway  and  Galen  concur. 


iWINQ  BT  AL.,  Appellants,  v.  BBASHEK,  Respondent. 

(No.  4,235.) 
(Submitted  Janu&rj  5,  1921.    Decided  January  17,  1921.); 

[194  Pac.  1106.] 

Vendor  and  Purchaser — Real  Property — Contract  of  Sale — 
Breach  by  Purchaser — Remedy  Prescribed  in  Contract  Ex- 
clusive—  Complaint  —  Insufficiency  —  Appeal  and  Error  — 
Briefs. 

Appeal  and  Error — Briefs — "Abstract"  of  Case. 

1.  The  requirement  of  section  3,  Rule  X  of  the  supreme  court,  that 
appellant's  brief  shall  contain  an  abstract  (or  statement)  of  the  case, 
is  not  met  bj  an  index  or  table  of  contents  of  the  transcript, 
"abstract"  meaning  a  synopsis  or  summary  of  the  facts. 

Same — Complaint — Sufficiency — ^Liberal     Construction    Bule — When     In- 
applicable. 

2.  Where  the  complaint  not  only  does  not  state  a  cause  of  action 
but  is  unintelligible,  the  rule  that  if  from  the  facts  stated  it  is  ap- 
parent that  plaintiff  is  entitled  to  some  reUef,  the  pleading  will  be 
upheld,  does  not  obtain. 

Vendor    and    Purchaser — Real    Property — Contract    of    Sale — Breach    by 
Purchaser — Remedy  Prescribed  in  Contract  ETxclusive. 

3.  A  contract  of  sale  .of  realty  provided  that  on  default  by  the  pur- 
chaser the  vendor  might  recover  possession  and  declare  the  contract 
forfeited;  that  the  purchaser  should  peaceably  surrender  possession, 
all  payments  made  by  him  to  be  deemed  forfeited  to  the  vendor  as 
fixed  and  settled  liquidated  damages;  that  the  contract  should  not 
be  construed  as  a  mortgage;  that  the  vendor  should  be  authorized  to 
enforce  his  right  to  immediate  possession  by  unlawful  detainer,  and 
that  "this  contract  shall  be  the  only  courj'e  of  settlement  there- 
under,"— heldy  in  an  action  by  the  assignee  of  the  vendor  against  the 
purchaser  to  recover  unpaid  installments  of  the  purchase  price,  that 
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the  provisions  of  the  contract  as  to  remedy  in  case  of  its  breach 
were  ezclusive,  and  that  the  trial  court  properly  held  that  the  com- 
plaint was  insufficient  to  state  a  cause  of  action. 

Appeal  from  District  Court,  Silver  Bow  County;  John  V. 
Dwyer,  Judge. 

Action  by  Marie  L.  Wing  and  another  against  Kittie  Bra- 
sher. From  a  •  judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Messrs.  Wines  dk  Harrington,  for  Appellants,  submitted  a 
brief;  Mr.  Oeo.  CrandeU,  of  the  Bar  of  Spokane,  Washington, 
and  Mr.  John  K.  Claxion,  of  Counsel,  argued  the  cause  orally. 

Messrs.  Canning  &  Geagan,  for  Respondent,  submitted  a 
brief ;  Mr.  P.  E.  Oeagan  argued  the  cause  orally. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  action  was  instituted  by  the  appellants,  as  assignees 
of  a  certain  contract  for  the  purchase  of  real  estate  located 
in  the  city  of  Butte.  The  only  question  arising  is  as  to  the 
sufficiency  of  the  complaint,  raised  at  the  trial  of  the  case 
after  issue  joined  and  a  jury  had  been  impaneled  and  sworn, 
by  objection  to  the  introduction  of  any  evidence  in  support 
of  either  the  first  or  second  cause  of  action,  for  the  reason 
that  each  fails  to  state  facts  sufficient  to  constitute  a  ca]ise  of 
action.  The  trial  court  sustained  the  objection  and  entered 
judgment  in  favor  of  respondent.  The  appeal  is  from  the 
judgment. 

The  complaint  is  as  follows: 

"I.  Plaintiffs  above  named,  for  their  cause  of  action  against 
defendant  above  named,  allege  that  heretofore,  to-wit,  upon  the 
twelfth  day  of  June,  1914,  said  defendant  above  named  entered 
into  a  certain  written  agreement  with  Herman  Schultz  and 
Gertrude  Schultz,  of  which  agreement  the  following  is  a  true 
copy,  to-wit : 

**  *  Contract  for  Deed. 

"  'This  contract,  made  and  entered  into  this  the  12th  day 
of  June,  A.  D.  1914,  by  and  between  Herman  Schultz  and  (his 
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wife)  Gertrude  Schultz,  of  Spokane  Bridge,  Washington,  the 
parties  of  the  first  part,  and  Kittie  Brasher,' of  Butte,  Mon- 
tana, the  party  of  the  second  part,  witnesseth: 

**  'That  the  said  parties  of  the  first  part,  for  and  in  consid- 
eration of  the  payments  to  be  made  and  a  full  and  complete 
fulfillment  and  performance  of  the  covenants  and  agreements 
to  be  performed  on  the  part  of  the  said  party  of  the  second 
part  hereinafter  contained,  do  agree  to  make,  execute  and  de- 
liver to  the  said  party  of  the  second  part,  her  executors,  ad- 
ministrators or  assigns,  a  bargain  and  sale  deed  conveying 
the  same  title  as  acquired  by  the  said  parties  of  the  first  part, 
to  the  surface  of  the  following  described  lots,  pieces  or  parcels 
of  ground  situated  in  Silver  Bow  county,  state  of  Montana, 
as  follows,  to- wit:  [Here  follows  description  of  lots.]  To- 
gether with  the  improvements  thereon  and  appurtenances  there- 
unto belonging  or  appertaining  thereto,  with  the  usual  mineral 
reservation  clause. 

*'  'Said  party  of  the  second  part,  in  consideration  thereof, 
agrees  to  pay  to  the  said  parties  of  the  first  part,  at  the  office  of 
the  Bailey  Loan  &  Realty  Company,  at  No.  1  East  Granite  Street, 
Butte,  Montana,  the  sum  of  sixteen  thousand  and  no/100 
($16,000.00)  dollars,  lawful  money  of  the  United  States,  to- 
gether with  the  interest  thereon  at  the  rate  of  seven  (7%) 
per  cent,  per  annum,  payable  quarterly,  on  the  unpaid  bal- 
ances from  the  date  hereof  until  fully  paid. 

**  'Payments  to  be  made  in  the  following  manner,  to- wit: 
One  thousand  and  no/100  ($1,000.00)  dollars  upon  the  execu- 
tion of  this  agreement,  the  receipt  of  which  is  hereby  acknowl- 
edged, the  further  sum  of  two  hundred  and  no/100  ($200.00) 
dollars,  or  more,  upon  the  12th  day  of  July,  A.  D.  1914,  and 
two  hundred  and  no/100  ($200.00)  dollars,  or  more,  on  the 
12th  day  of  each  and  every  calendar  month  thereafter  until 
the  full  sum  of  fifteen  thousand  and  no/100  ($15,000.00)  dol- 
lars is  fully  paid,  together  with  the  interest  or  any  moneys 
advanced  by  the  first  parties  be  paid  in  full  and 

"  'Whereas,  it  is^^mutually  agreed  by  and  between  both  par- 
ties that  the  said  party  of  the  second  part  is  permitted  thirty 
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days'  grace  to  make  any  monthly  payment  on  the  principal 
sum,  as  set  out  in  this  agreement,  said  time  being  based  on 
each  calendar  year  from  date  hereof. 

"  'Said  party  of  the  second  part  further  agrees  to  pay  all 
taxes  and  street  improvements  now  levied  against  the  said 
premises  or  hereafter  to  be  levied  against  said  property, 
both  city  and  county,  liens,  assessments  or  other  encum- 
brances that  may  accrue  after  date  hereof,  including  taxes, 
both  city  and  county,  for  the  year  1914. 

"  'Said  second  party  agrees  to  keep  the  said  premises  in- 
sured against  loss  by  fire  in  a  sum  not  less  than  seven  thou- 
sand and  no/100  ($7,000.00)  dollars,  with  companies  approved 
by  the  said  first  parties  and  made  payable  to  the  said  parties 
of  the  first  part  as  their  interest  may  appear. 

**  'And  in  case  the  said  party  of  the  second  part  fails  or 
neglects  to  pay  any  fire  insurance  premium,  taxes,  liens,  or 
other  encumbrances  now  levied  or  hereafter  incurred  on  said 
premises,  the  said  parties  of  the  first  part  are  hereby  author- 
ized to  pay  the  same,  and  such  amounts  so  paid  shall  be  con- 
sidered as  principal  due  from  and  owing  by  the  said  party 
of  the  second  part  and  shall  bear  interest  at  the  rate  of  one 
per  cent,  per  month  until  paid  to  the  said  parties  of  the  first 
part. 

"  'Said  second  party  further  agrees  that  time  is  of  the 
essence  of  this  agreement,  and  should  default  be  made  in  any 
or  all  of  the  aforesaid  payments,  covenants  and  agreements  on 
the  part  of  the  said  party  of  the  second  part,  then  this  con- 
tract is  to  be  void  at  the  option  of  the  said  parties  of  the  first 
part,  or  their  legal  representatives,  who,  if  they  so  elect,  may 
demand  and  recover  possession  of  the  said  premises  on  account 
of  such  default  with  or  without  process  of  law,  and  declare 
this  agreement  null  and  void. 

"  *A  waiver  by  the  said  parties  of  the  first  part  of  their 
rights  to  enforce  such  forfeiture  for  one  or  more  of  such  de- 
faults shall  not  be  considered  as  a  waiver  of  their  rights  to 
enforce  such  forfeiture  for  any  subsequent  default.    In  case 
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of  any  such  defaults,  said  Pw.rty  of  the  second  part  hereby 
agrees  to  quietly  and  peaceably  surrender  possession  of  said 
premises  to  the  said  parties  of  the  first  part,  or  their  legal 
representatives  or  assigns,  and  all  payipents  made  under  this 
agreement  shall  be  forfeited  to  the  said  parties  of  the  first 
part,  as  fixed,  settled  and  liquidated  damages  on  account  of 
such  default  by  the  said  party  of  the  second  part. 

**  *And  whereas,  it  is  mutually  agreed  and  understood  by 
and  between  both  parties  that  this  contraxjt  cannot  be  con- 
strued to  be  a  mortgage  upon  the  above-described  premises, 
in  any  sense,  and  that  should  said  party  of  the  second  part 
default  in  any  payments  that  may  become  due  and  payable 
under  this  contract,  this  contract  shall  be  the  only  course  of 
settlement  thereunder. 

*'  *It  is  mutually  agreed  by  both  parties  that  the  party  of 
the  second  part  may  take  immediate  possession  of  said  prem- 
ises, and  occupy  the  same,  and  that  until  the  terms  of  this 
agreement  are  fully  performed  by  the  said  party  of  the  second 
part,  she  shall  be  deemed  to  be  a  tenant  of  the  said  parties 
of  the  first  part. 

'*  'And  in  case  of  a  default  of  said  party  of  the  sec- 
ond part,  by  which  this  agreement  shall  become  forfeited, 
then  said  first  parties  become  entitled  to  immediate  pos- 
session thereof,  or  at  their  option  they  may  bring  an  action 
for  unlawful  detainer  in  any  court  of  competent  jurisdiction. 

**  *In  witness  whereof,  the  said  parties  of  the  first  part  and 
the  said  party  of  the  second  part,  have  hereunto  set  their 
hands  and  seals  this,  the  12th  day  of  June,  in  the  year  A.  D. 
1914. 

'*  'First  Party.     Herman  Schultz. 
'*  'First  Party.     Gertrude  Schultz. 
' ' '  Second  Party.  Kittie  Brasher. 

*' 'Witness  to  Herman  Schultz: 

'"J.  G.  Bailey. 

"  'Witness  to  Gertrude  Schultz,  Spokane  Bridge,  Wash.: 

*'  'Stephen  O'Connor. 
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'*  'It  is  understood  and  ag^reed  that  the  within  named  pur- 
chase price  includes  all  furniture  and  furnishings  belonging  to 
the  parties  of  the  first  part. 

*'  'Herman  Schultz.' 

"Plaintiffs  further  allege  that  thereafter,  to- wit,  upon  the 
first  day  of  May,  1917,  the  said  Herman  Schultz  and  Gertrude 
Schultz  made,  executed  and  delivered  unto  these  plaintiffs  a 
certain  written  agreement  and  assignment,  by  which  said  Her- 
man Schultz  and  Gertrude  Schultz  transferred,  assigned  and 
Bet  over  unto  these  plaintiffs  all  of  their  right,  title  and  inter- 
est in  and  to  said  written  agreement  hereinbefore  described, 
and  of  which  the  following  transfer  and  assignment  is  a  true 
copy,  to- wit: 

"  'Spokane  Bridge,  Wash.,  May  Ist,  1917. 

"  'For  value  received  we  do  hereby  sell,  transfer  and  set  over 
unto  Marie  L.  Wing  and  Fred  C.  Wing  all  our  right,  title, 
interest,  claim,  demand  and  cause  of  action  in  and  to,  arising 
from,  growing  out  of,  or  in  any  way  connected  with  that  cer- 
tain written  agreement  and  contract,  dated  the  12th  day  of 
June,  1914,  executed  by  Herman  Schultz  and  Gertrude  Schultz, 
as  parties  of  the  first  part,  and  Eittie  Brasher,  as  party  of 
the  second  part,  including  all  moneys  due  or  hereafter  to  be- 
come due  from  said  Eittie  Brasher,  as  said  party  of  the  sec- 
ond part,  under  the  terms  and  conditions  of  said  written  agree- 
ment or  contract,  with  a  full  and  complete  right  to  demand, 
sue  for  in  their  own  names,  to  collect  and  receive,  and  receipt 
for  all  moneys  received  under  and  by  virtue  of  this  contract 
and  transfer. 

••  'Witness  our  hands  this  1st  day  of  May,  1917. 

* '  *  Herman  Schultz. 

her 

"  'Gertrude    X    Schultz.' 

mark 

"Plaintiffs  further  allege  that  said  defendant  upon  the  date 
of  the  execution  and  delivery  of  said  written  agreement  herein- 
before set  forth  paid  unto  the  said  Herman  Schultz  and  Ger- 
trude Schultz  the  sum  of  one  thousand   ($1,000)   dollars,  as 
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required  by  the  terms  of  said  written  agreement,  and  being 
the  first  payment  upon  the  purchase  price  of  the  property 
mentioned  and  set  forth  in  said  agreement. 

"Plaintiffs  further  allege  that  said  defendant  made  certain 
of  the  payments  of  two  hundred  ($200)  dollars  per  month,  as 
required  by  the  terms  of  said  agreement,  but  plaintiffs  in  this 
connection  further  allege  that  said  defendant  has  wholly  failed 
and  refused  to  pay  any,  or  either  of  the  following  monthly 
payments  of  two  hundred  ($200)  dollars,  as  required  by  the 
terms  of  said  agreement,  to-wit:  Two  hundred  ($200)  dollars 
upon  the  twelfth  day  of  October,  1914;  two  hundred  ($200) 
dollars  upon  the  twelfth  day  of  November,  1914;  two  hundred 
($200)  dollars  upon  the  twelfth  day  of  December,  1914;  two 
hundred  ($200)  dollars  upon  the  twelfth  day  of  January, 
1915;  two  hundred  ($200)  dollars  upon  the  twelfth  day  of 
February,  1915;  two  hundred  ($200)  dollars  upon  the  twelfth 
day  of  March,  1915;  two  hundred  ($200)  dollars  upon  the 
twelfth  day  of  April,  1915;  two  hundred  ($200)  dollars  upon 
the  twelfth  day  of  May,  1915;  two  hundred  ($200)  upon  the 
twelfth  day  of  June,  1915;  two  hundred  ($200)  dollars  upon 
the  twelfth  day  of  July,  1915;  two  hundred  ($200)  dollars 
upon  the  twelfth  day  of  March,  1917;  two  hundred  ($200) 
dollars  upon  the  twelfth  day  of  April,  1917;  two  hundred 
($200)  dollars  upon  the  twelfth  day  of  May,  1917;  and  two 
hundred  ($200)  dollars  upon  the  twelfth  day  of  June,  1917. 

''Plaintiffs  further  allege  that  said  defendant  also  failed  and 
refused  to  pay  the  entire  sum  of  two  hundred  ($200)  dollars, 
required  by  the  terms  of  said  agreement  upon  the  twelfth  day 
of  Augurt,  1915,  and  only  paid  the  sum  of  eighty  ($80)  dol- 
lars thereof,  leaving  unpaid  upon  the  said  payment  of  two 
hundred  ($200)  dollars,  due  upon  the  said  twelfth  day  of 
August,  1915,  the  sum  of  one  hundred  and  twenty  ($120) 
dollars,  and  making  an  aggregate  of  fifteen  months,  and 
amounting  in  the  aggregate  to  the  sum  of  twenty-nine  hundred 
and  twenty  ($2,920)  dollars,  no  part  of  which  said  sum  of 
twenty-nine   hundred  and  twenty    ($2,920)    dollars  has   ever 
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been  paid,  and  that  the  same  is  now  due  and  owing  from  said 
defendant  unto  these  plaintiffs,  under  the  terms  and  conditions 
of  said  written  agreement  and  said  written  assignment  as 
hereinbefore  set  forth. 

"Plaintiffs  further  allege  that  said  defendant  has  paid  all 
the  interest  due  upon  the  unpaid  balance  of  the  principal  sum 
to  be  paid  under  said  written  agreement,  to-wit,  6n  the  sum 
of  $16,000  upon  the  twelfth  day  of  February,  1917,  and  no 
more,  but  that  said  defendant  has  wholly  failed  and  refused 
to  pay  the  interest  on  the  said  unpaid  balance  of  sai^  prin- 
cipal, to-wit,  on  the  sum  of  $10,720  for  a  period  of  four 
months,  to-wit,  from  the  twelfth  day  of  February,  1917,  to 
the  twelfth  day  of  June,  1917,  at  the  rate  of  7  per  cent  per 
annum,  and  which  said  interest  amounts  to  the  sum  of  $250, 
and  that  no  part  of  said  interest,  to-wit,  no  part  of  said  sum 
of  $250  has  ever  been  paid,  and  that  the  same  is  now  due  and 
owing  from  defendant  to  these  plaintiffs,  according  to  the 
terms  of  said  written  agreement  and  said  written  assignment 
as  hereinbefore  set  forth. 

"Plaintiffs  therefore  upon  the  above  and  foregoing  cause  of 
action  demand  a  judgment  against  said  defendant  for  the  ag- 
gregate sum  of  thirty-one  hundred  and  seventy  ($3,170)  dol- 
lars. 

"II.  Plaintiffs  further  allege  that  under  the  terms  and  con- 
ditions of  said  written  agreement  as  hereinbefore  set  forth  said 
defendant  was  required  to  pay  all  insurance,  premiums,  taxes, 
liens  and  other  encumbrances  incurred  on  said  premises,  to 
which  said  agreement  reference  is  hereby  made. 

"Plaintiffs  further  allege  that  said  defendant  has  wholly 
failed  and  refuse'd  to  pay  the  taxes  levied  or  assessed  by  the 
city  of  Butte,  and  claimed  by  the  said  city  of  Butte,  upon  the 
property  and  premises  described  in  said  written  agreement  for 
the  year  1916,  and  that  the  same  are  and  Were  a  lien  upon 
said  property  and  premises,  and  that  these  plaintiffs  for  the 
purpose  of  preventing  an  enforcement  of  such  liens  did  upon 
the  day  of  May,  1917,  pay  unto  the  city  of  Butte  the 
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required  by  the  terms  of  said  written  agreement,  and  being 
the  first  payment  upon  the  purchase  price  of  the  property 
mentioned  and  set  forth  in  said  agreement. 

"Plaintiffs  further  allege  that  said  defendant  made  certain 
of  the  payments  of  two  hundred  ($200)  dollars  per  month,  as 
required  by  the  terms  of  said  agreement,  but  plaintiffs  in  this 
connection  further  allege  that  said  defendant  has  wholly  failed 
and  refused  to  pay  any,  or  either  of  the  following  monthly 
payments  of  two  hundred  ($200)  dollars,  as  required  by  the 
terms  of  said  agreement,  to-wit:  Two  hundred  ($200)  dollars 
upon  the  twelfth  day  of  October,  1914;  two  hundred  ($200) 
dollars  upon  the  twelfth  day  of  November,  1914;  two  hundred 
($200)  dollars  upon  the  twelfth  day  of  December,  1914;  two 
hundred  ($200)  dollars  upon  the  twelfth  day  of  January, 
1915;  two  hundred  ($200)  dollars  upon  the  twelfth  day  of 
February,  1915;  two  hundred  ($200)  dollars  upon  the  twelfth 
day  of  March,  1915;  two  hundred  ($200)  dollars  upon  the 
twelfth  day  of  April,  1915;  two  hundred  ($200)  dollars  upon 
the  twelfth  day  of  May,  1915;  two  hundred  ($200)  upon  the 
twelfth  day  of  June,  1915;  two  hundred  ($200)  dollars  upon 
the  twelfth  day  of  July,  1915;  two  hundred  ($200)  dollars 
upon  the  twelfth  day  of  March,  1917;  two  hundred  ($200) 
dollars  upon  the  twelfth  day  of  April,  1917;  two  hundred 
($200)  dollars  upon  the  twelfth  day  of  May,  1917;  and  two 
hundred  ($200)  dollars  upon  the  twelfth  day  of  June,  1917. 

''Plaintiffs  further  allege  that  said  defendant  also  failed  and 
refused  to  pay  the  entire  sum  of  two  hundred  ($200)  dollars, 
required  by  the  terms  of  said  agreement  upon  the  twelfth  day 
of  Augu.-:t,  1915,  and  only  paid  the  sum  of  eighty  ($80)  dol- 
lars thereof,  leaving  unpaid  upon  the  said  payment  of  two 
hundred  ($200)  dollars,  due  upon  the  said  twelfth  day  of 
August,  1915,  the  sum  of  one  hundred  and  twenty  ($120) 
dollars,  and  making  an  aggregate  of  fifteen  months,  and 
amounting  in  the  aggregate  to  the  sum  of  twenty-nine  hundred 
and  twenty  ($2,920)  dollars,  no  part  of  which  said  sum  of 
twenty-nine   hundred  and  twenty    ($2,920)    dollars  has   ever 
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been  paid,  and  that  the  same  is  now  due  and  owing  from  said 
defendant  unto  these  plaintiffs,  under  the  terms  and  conditions 
of  said  written  agreement  and  said  written  assignment  as 
hereinbefore  set  forth. 

"Plaintiffs  further  allege  that  said  defendant  has  paid  all 
the  interest  due  upon  the  unpaid  balance  of  the  principal  sum 
to  be  paid  under  said  written  agreement,  to-wit,  On  the  sum 
of  $16,000  upon  the  twelfth  day  of  February,  1917,  and  no 
more,  but  that  said  defendant  has  wholly  failed  and  refused 
to  pay  the  interest  on  the  said  unpaid  balance  of  sai4  prin- 
cipal, to-wit,  on  the  sum  of  $10,720  for  a  period  of  four 
months,  to-wit,  from  the  twelfth  day  of  February,  1917,  to 
the  twelfth  day  of  June,  1917,  at  the  rate  of  7  per  cent  per 
annum,  and  which  said  interest  amounts  to  the  sum  of  $250, 
and  that  no  part  of  said  interest,  to-wit,  no  part  of  said  sum 
of  $250  has  ever  been  paid,  and  that  the  same  is  now  due  and 
owing  from  defendant  to  these  plaintiffs,  according  to  the 
terms  of  said  written  agreement  and  said  written  assignment 
as  hereinbefore  set  forth. 

**  Plaintiffs  therefore  upon  the  above  and  foregoing  cause  of 
action  demand  a  judgment  against  said  defendant  for  the  ag- 
gregate sum  of  thirty-one  hundred  and  seventy  ($3,170)  dol- 
lars. 

"II.  Plaintiffs  further  allege  that  under  the  terms  and  con- 
ditions of  said  written  agreement  as  hereinbefore  set  forth  said 
defendant  was  required  to  pay  all  insurance,  premiums,  taxes, 
liens  and  other  encumbrances  incurred  on  said  premises,  to 
which  said  agreement  reference  is  hereby  made. 

"Plaintiffs  further  allege  that  said  defendant  has  wholly 
failed  and  refused  to  pay  the  taxes  levied  or  assessed  by  the 
city  of  Butte,  and  claimed  by  the  said  city  of  Butte,  upon  the 
property  and  premises  described  in  said  written  agreement  for 
the  year  1916,  and  that  the  same  are  and  were  a  lien  upon 
said  property  and  premises,  and  that  these  plaintiffs  for  the 
purpose  of  preventing  an  enforcement  of  such  liens  did  upon 
the  day  of  May,  1917,  pay  unto  the  city  of  Butte  the 
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full  amount  of  said  city  taxes  so  levied  and  assessed,  as  afore- 
said, and  for  the  purpose  aforesaid  in  the  sum  of  $319.00,  and 
that  said  defendant  has  wholly  failed  and  refused  at  all  times 
to  pay  the  same,  and  has  not  paid  the  same,  neither  unto  the 
said  city  of  Butte,  nor  unto  these  plaintiffs,  and  that  the  same 
is  now  due  and  owing  from  said  defendant  unto  these  plaintiffs 
under  the  terms  of  said  agreement  and  said  written  assignment 
as  hereinbefore  set  forth. 

**  Plaintiffs  therefore  demand  judgment  against  defendant 
under  the  two  several  causes  of  action  herein  set  forth  in  the 
sum  of  thirty-four  hundred  and  eighty -nine  ($3,489)  dollars, 
together  with  interest  thereon,  from  the  date  of  the  commence- 
ment of  this  action,  at  the  rate  of  seven  (7)  per  cent  per  an- 
num, together  with  costs." 

The  complaint  is  as  voluminous  as  it  is  unintelligible,  and  the 
alleged  briefs  filed  by  counsel  are  noteworthy  in  brevity,  lack 
of  argument,  and  the  citation  of  authority.  Briefs  of  such 
character  are  unfair  to  litigants  and  of  no  assistance  to  the 
court. 

Appellants'  brief  does  not  contain  a  proper  abstract  or 
[1]  statement  of  the  case,  and  in  this  respect  does  not  com- 
ply with  subdivision  (a)  of  section  3  of  Rule  X  of  the  supreme 
court  (44  Mont,  xxxiii,  167  Pac.  x).  On  this  ground  the  appeal 
might  with  propriety  be  dismissed,  following  former  decisions  of 
this  court.  {Conklin  v.  Cullen,  25  Mont.  30,  63  Pac.  686;  Matu- 
sevitz  V.  Hiighes,  26  Mont.  212,  66  Pac.  939,  68  Pac.  467.)  How- 
ever,  in  this  case,  as  it  appears  to  us  that  appellants'  counsel  have 
misinterpreted  the  rule,  and  although  the  remainder  of  the 
brief  is  of  little  assistance  to  the  court,  the  penalty  of  dismissal 
will  not  be  imposed,  ** Abstract,"  in  the  sense  in  which  it  is 
used  in  this  rule,  means  a  synopsis  or  summary  of  the  material 
facts,  rather  than  an  index  or  table  of  contents  of  the  tran- 
script, as  it  has  evidently  been  construed  and  applied  by  coun- 
sel. 

Considering  the  case  on  its  merits,  we  are  called  upon  to 
[2]  determine  whether  appellants'  complaint  states  a  cause  of 
action.     The  theory  upon  which  the  trial  court  proceeded  is 
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indicated  by  its  ruling  upon  the  objection  of  counsel  for  the 
respondent  to  the  introduction  of  any  evidence.  The  specific 
grounds  of  the  objection  made  and  sustained  by  the  trial  court 
were:  (1)  That  the  complaint  fails  to  set  out  that  the  posses- 
sion of  the  premises  mentioned  in  the  contract  was  ever  given 
respondent;  (2)  that  the  complaint  does  not  state  in  either 
cause  of  action  that  the  defendant  failed  to  surrender  posses- 
sion of  the  premises  mentioned  in  the  contract,  which  is  the 
gist  of  the  action  in  this  controversy;  (3)  that  the  contract  on 
which  the  action  is  based  is  indivisible,  and  governs  the  case 
as  between  the  parties  by  its  own  terms;  and  (4)  that  the  only 
action  that  could  be  maintained  on  the  part  of  appellants 
against  respondent  is  an  action  for  the  possession  of  the  prem- 
ises, and  that  alone. 

It  would  be  illuminating  to  know  upon  what  theory  the  re- 
sult was  actually  reached  by  the  trial  court.  However,  there 
is  no  question  but  that  its  action  in  sustaining  the  objection 
was  proper.  The  complaint  in  this  action  does  not  fall  within 
the  very  liberal  rule  adopted  in  this  state:  i.  6.,  that  if,  from 
the  facts  stated,  the  plaintiff  is  entitled  to  relief,  the  pleading 
will  be  upheld.  {Merk  v.  Bowery  Min.  Co.,  31  Mont.  298,  78 
Pac.  519;  Donovan  v.  McDevitt,  36  Mont.  61,  92  Pac.  49; 
Raymond  v.  Blancgrass,  36  Mont.  449,  15  L.  R.  A.  (n.  s.)  976, 
93  Pac.  648 ;  Hicks  v.  Rupp,  49  Mont.  40,  140  Pac.  97 ;  Decker 
V.  Decker,  56  Mont.  338,  185  Pac.  168;  see,  also,  Rev.  Codes, 
sec.  6713.) 

The  complaint  fails  to  come  within  the  above  broad  and  lib- 
eral rule  of  pleading,  as  the  contract  in  its  entirety  is  made  the 
basis  of  the  action,  and  by  express  terms  the  contract  pre- 
scribes exclusive  remedies  for  its  breach.  The  assignment 
made  to  the  appellants  was  made  of  the  contract  in  its  entirety. 
This  is  an  agreement  to  sell  on  the  one  hand  and  buy  on  the 
other,  and  the  language  of  the  contract  itself  must  gov- 
ern its  interpretation,  if  clear  and  explicit  and  not  in- 
volving an  absurdity.  (Rev.  Codes,  sec.  5027.)  The  whole 
contract    must   be    taken    together,    so    as   to    give   effect   to 
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every  part,  if  reasonably  practicable;  each  clause  helping 
to  interpret  the  other.  (Id.,  sec.  5030.)  An  agreement  to 
sell  is  a  contract  by  which  one  engages  for  a  price  to  transfer 
to  another  the  title  to  a  certain  thing.  {Id.y  sec.  5082.)  And 
an  agreement  to  buy  is  a  contract  by  which  one  engages  to 
accept  from  another,  and  pay  the  price  for  the  title  to  a  cer- 
tain thing.     (Jdy  sec.  5083.) 

By  the  terms  of  the  contract,  it  is  agreed  that  first  parties, 
[3]  Herman  Schultz  et  ux,,  may,  at  their  option,  ''should 
default  be  made  in  any  or  all  of  the  •  •  •  payments, 
covenants  and  agreements  on  the  part  of"  respondent,  (1)  de- 
mflnd  and  recover  possession  of  the  premises  on  account  of 
default,  and  declare  the  agreement  null  and  void,  and  a  waiver 
by  Schultz  and  wife  of  their  rights  to  enforce  such  forfeiture 
for  one  or  more  of  such  defaults  shall  not  be  considered  a 
waiver  of  their  rights  to  enforce  such  forfeiture  for  any  sub- 
sequent default;  (2)  in  case  of  any  such  defaults,  the  respond- 
ent agrees  to  quietly  and  peaceably  surrender  possession  of  the 
premises  to  Schultz  and  wife;  (3)  all  payments  made  under 
the  agreement  shall  be  forfeited  to  Schultz  and  wife  "as  fixed, 
settled,  and  liquidated  damages  on  account  of  such  default"; 

(4)  in  case  of  default  by  respondent,  as  a  result  of  which  the 
agreement  shall  become  forfeited,  then  Schultz  and  wife  shall 
become  entitled  to  immediate  possession  of  the  premises;  or 

(5)  Schultz  and  wife,  at  their  option,  may  bring  an  action  for 
unlawful  detainer  in  any  court  of  competent  jurisdiction. 
The  remedy  in  the  event  of  a  breach  of  the  contract  is  specifi- 
cally provided  in  the  contract  itself,  and  the  parties  must  be 
governed  thereby. 

It  is  provided  that  the  contract  **  cannot  be  construed  to  be 
a  mortgage  upon  the  above-described  premises  in  any  sense, 
and  that  should  said  party  of  the  second  part  [the  respondent] 
default  in  any  payments  that  may  become  due  and  payable 
under  this  contract,  this  contract  shall  be  the  only  course  of 
settlement  thereunder/' 
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In  our  opinion,  the  trial  court  waa  correet  in  holding  the 
complaint  insufScient  and  sustaining  defendant's  motion  to 
dismiss  the  action. 

The  judgment  is  affirmed. 

'Afiirmed. 

Mr.  CnfEP  Justice  Brantly  and  Assocutb  Justices  Rey- 
nolds, CooPEB  and  Holloway  concur. 


HURLEY,    Kppbllant,    v.    GREAT    PALLS    BASEBALL 

ASSN.,  Respondent. 

(No.  4,236.) 
(Submitted  January  5,  1921.    Decided  January  22,  1921.) 

[195  Pac.  559.] 

Master  and  Servant — Contracts  of  Employment — Breach — 
Measure  of  Dam4iges — Defective  Complaint — Cured  by  An- 
swer— Surplusage — Statute  of  Frauds — Presumptions, 

Complaint — ^When  Qood  aa  Against  Demurrer  or  Objection  to  Eyidence. 
1.  If  the  allegations  of  a  complaint  warrant  a  recovery  by  plain- 
tiff in  any  amount  and  upon  any  admissible  theory,  it  will  withstand 
a  general  demurrer  or  an  objection  to  the  admission  of  evidence. 

Defeetive  Complaint  may  be  Cured  by  Answer. 

2.'  A  complaint  defective  in  that  it  omits  a  necessary  allegation 
may  be  cured  by  the  answer,  and,  if  the  answer  contains  a  necessary 
curative  allegation,  it  wiU  be  treated  as  if  incorporated  in  the 
complaint. 

Contract  of  Employment — ^Defective  Complaint  Cured  by  Answer. 

3.  In  an  action  for  damages  for  breach  of  a  contract  of  employ- 
ment as  captain,  manager  and  first  baseman  of  a  baseball  club,  de- 
fendant's answer  that  it  discharged  the  plaintiff  "from  defendant's 
employment,"  etc.,  under  the  above  rule  cured  the  complaint,  which 
was  defective  in  that  it  only  alleged  that  plaintiff  was  discharged  as 
captain  and  manager,  and  did  not  allege  that  he  was  discharged 
from  the  employment. 

Written  Contract — ^May  be  Modified,  How. 

4.  Under  section  5067,  Bevised  Codes,  a  written  contract  is  sub- 
ject to  alteration  or  modification  by  a  subsequent  agreement  in 
writing  or  by  an  executed  oral  agreement. 
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Same — Statute  of  Frauds — Presumption  on  Appeal. 

5.  A  contract  which  must  have  been  in  writing  in  order  to  be 
effective  will  be  presumed  on  appeal  to  have  been  in  writing,  nothing 
to  the  contrary  appearing  in  the  record. 

Contract  of  Employment — When  Allegation  of  Damage  Unnecessary. 

6.  Where,  in  an  action  for  damages  for  breach  of  contract,  the 
complaint  sets  forth  the  facts  from  which  the  damages  naturally 
flow  and  contains  a  prayer  for  the  amount,  it  is  sufficient  although 
it  fails  to  allege  in  express  terms  that  plaintiff  has  been  damaged. 

Same — Measure  of  Damages. 

7.  In  an  action  for  damages  by  an  employee  for  his  wrongful 
discharge,  the  measure  of  recovery  is  the  amount  he  would  have  earned 
under  the  contract  to  the  end  of  the  term  less  any  amount  received 
by  him  for  services  rendered  to  others,  or  which  he  might  have  re- 
ceived by  the  exercise  of  due  diligence  in  seeking  employment  after 
the  date  of  his  discharge  and  to  the  end  of  the  term. 

Same — Good   Cause    of   Action   Joined   With   Defective   One — Surplusage. 

8.  The  complaint  having  stated  a  cause  of  action  for  breach  of 
contract  of  employment,  the  fact  that  it  also  contained  allegations 
appropriate,  though  insufficient,  to  state  a  cause  of  action  on 
quantum  nnyruit,  did  not  destroy  his  right  to  recover  on  the  former, 
since  the  latter  allegations  could  properly  be  disregarded  as  surplusage. 

Appeal  from  District  Court,  Cascade  Cov/nt]/;  H.  H.  Ewing, 
Judge. 

Action  by  "William  Hurley  against  the  Great  Falls  Baseball 
Association.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Messrs.  N orris  &  Hurd,  for  Appellant,  submitted  a  brief; 
Mr.  Edwin  L,  Norris  argued  the  cause  orally. 

For  the  breach  of  an  employment  contract  the  wrong  done 
appellant  was  complete,  and  he  then  became  entitled  to  recover 
in  the  one  action  whatever  damages  flowed  from  the  wrong 
thus  done.  His  compensation  for  the  breach  necessarily  in- 
cluded all  that  he  might  have  recovered,  had  action  been  de- 

7.  Bemedies  of  servant  wrongfully  discharged,  see  notes  in  43  Am. 
Dec.  205;  58  Am.  Bep.  828;  51  Am.  St.  Bep.  515. 

Right  of  employee  to  recover  wages  subsequent  to  wrongful  dis- 
missal, see  notes  in  13  Ann.  Oas.  112;  Ann.  Cas.  1912B,  365;  Ann.  Gas. 
1916A,  472. 

On  right  of  wrongfully  discharged  servant  to  recover  wages  for 
contract  period  subsequent  to  discharge,  see  notes  in  5  L.  B.  A.  (n.  8.) 
439;  28  L.  B.  A.   (n.  s.)  577. 

On  measure  of  recovery  by  wrongfully  discharged  servant  for  ser- 
vices actually  rendered,  see  note  in  5  I«.  B.  A.   (n.  s.)   582,  587. 
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ferred  until  the  expiration  of  the  term.  His  earnings  for  the 
entire  term  were  in  the  direct  contemplation  of  the  parties 
when  they  made  their  engagement.  (Edwards  v.  Plains  Light 
&  Water  Co.,  49  Mont.  535,  143  Pac.  962.)  An  employee 
wrongfully  di&charged  before  the  expiration  of  the  term  of  his 
employment  is  entitled  at  least  to  wages  actually  earned  by 
him  under  the  terms  of  the  contract  up  to  the  time  of  his  dis- 
charge. (Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109,  51 
Am.  St.  Rep.  289,  32  N.E.  802;  Howard  v.  Daly,  61  N.  Y.  362, 
19  Am.  Rep.  285 ;  Elliott  v.  Miller,  43  N.  Y.  St.  Rep.  536,  17 
N.  Y.  Supp.  526;  Viall  v.  Lionel  Mfg.  Co.,  90  Conn.  694,  98 
Atl.  329 ;  Weeksman  v.  Pcmell,  178  Iowa,  991,  160  N.  W.  377 ; 
Halsey  v.  Meinrath,  54  Mo.  App.  335;  Johns  v.  Sanfdippo,  29 
Cal.  App.  494,  156  Pac.  72;  Ricks  v.  Yates,  5  Ind.  115;  The 
Frank  C.  Barker,  19  Fed.  332;  Marx  v.  New  York  Ribbon  Co., 
95  Misc.  Rep.  551,  159  N.  Y.  Supp.  853;  Ditzler  Dry  Goods 
Co.  V.  Sanders,  44  Okl.  678,  146  Pac.  17 ;  Deep  Vein  Coal  Co. 
V.  Jones,  49  Ind.  App.  314,  97  N.  E.  341.) 

Not  only  may  appellant  recover  the  wages  actually  earned  by 
him  under  the  terms  of  the  contract  up  to  the  time  of  his 
discharge,  but  where  the  action  is  tried  after  the  expiration  of 
the  term  of  employment,  the  authorities  allow,  in  addition,  the 
wages  for  the  unexpired  portion  of  the  term  of  his  employ- 
ment less  the  amount  he  has  earned  or  might  by  reasonable 
effort  have  earned  in  other  employment  in  the  same  line  of 
business  during  such  unexpired  term.  (Howay  v.  Ooing- 
Northrup  Co.^  24  Wash.  88,  85  Am.  St.  Rep.  942,  6  L.  R.  A. 
(n.  s.)  48,  64  Pac.  135;  Mount  Hope  Cemetery  Assn.  v.  Weiden- 
mann,  139  111.  67,  28  N.  E.  834;  Halsey  v.  Meinrath,  54  Mo. 
App.  335 ;  Everson  v.  Powers,  89  N.  Y.  527,  42  Am.  Rep.  319 ; 
Marx  V.  New  York  Ribbon  Co.,  95  Misc.  Rep.  551,  159  N.  Y. 
Supp.  853 ;  Ditzler  Dry  Goods  Co.  v.  Sanders,  44  Okl.  678,  146 
Pac.  17;  Carroll  v.  Cohen,  5  Boyce  (Del.),  233,  91  Atl.  1001; 
Coates  y.  Allegheny  Steel  Co.,  234  Pa.  199,  83  Atl.  77;  Young 
V.  Watson   (Tex.  Civ.  App.),  140  S.  W.  840.) 

An  employee  wrongfully  discharged  is  not  obligated  to  ac- 
cept  employment   of    a   substantially    different   character   or 
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grade.  (HinchcUffe  v.  Koontz,  121  Ind.  422, 16  Am.  St.  Rep.  403, 
23  N.  E.  271;  FucJis  v.  Koemer,  107  N.  Y.  529,  14  N.  E.  445.) 
While  it  is  the  duty  of  the  discharged  employee  to  make  rea- 
sonable efforts  to  obtain  employment  elsewhere,  that  he  did  not 
do  so  is  a  defense  which  may  be  shown  in  mitigation  of  dam- 
ages, and  therefore  is  a  matter  which  most  be  alleged  by  the 
employer  in  defense  to  the  prima  facie  case  made  out  by  the 
employee  in  setting  forth  the  contract,  performance  on  his  part 
until  wrongfully  discharged  and  the  unpaid  salary  under  the 
contract  according  to  its  terms.  The  burden  of  pleading  and 
proving  this  defense  in  mitigation  of  damages  is  upon  the  em- 
ployer. {Coates  V.  Allegheny  Steel  Co,,  supra;  Oailf  v.  MU- 
wavkee  Athletic  Club,  151  Wis.  333,  139  N.  W.  207;  Carroll 
V.  Cohen,  supra;  Miller  v.  Sealy  OH  Mill  do  Mfg.  Co.  (Tex. 
Civ.  App.),  166  S.  W.  1182.) 

Messrs,  Peters  &  Smith,  for  Respondent,  submitted  a  brief; 
Mr.  Larue  Smith  argued  the  cause  orally. 

Appellant  says  that  his  action  is  either  one  for  damages  for 
breach,  or  at  least,  an  action  for  wages,  earned.  But  dam- 
ages for  a  wrongful  discharge  cannot  be  recovered  in  an  action 
for  wages  earned.  {Elliott  v.  MHler,  43  N.  Y.  St.  Rep.  536, 
17  N.  Y.  Supp.  526 ;  Reed  v.  Newman,  31  Misc.  Rep.  792,  65 
N.  Y.  Supp.  218.)  Nor  can  damages  for  a  wrongful  discharge 
be  recovered  under  a  complaint  on  the  contract  of  employment 
for  the  contract  price.  The  complaint  must  be  for  damages 
for  the  breach.  {Stephens  v.  Howe,  34  N.  Y.  Super.  Ct.  133.) 
Neither  can  wages  falling  due  before  the  discharge  of  a  ser- 
vant be  rec9vered  in  an  action  by  the  servant  against  his  mas- 
ter for  damages  for  wrongful  discharge.  {Tvllis  v.  HasseU, 
8  N.  Y.  St.  Rep.  108,  54  N.  Y.  Super.  Ct.  391.)  It  is  generally 
the  rule  that  one  who  contracts  to  serve  another  for  a  specified 
time  at  a  stipulated  price,  payable  periodically  in  installments, 
and  who  is  discharged  without  fault  on  his  part  before  the  ex- 
piration of  the  contract  period,  may  treat  .the  contract  as  still 
subsisting   and   sue   his   employer   tliereon   in   assumpsit  for 
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wages  due  according  to  its  terms.  (Davidson  v.  Laughlin,  138 
Cal.  320,  5  L.  B.  A.  (n.  s.)  579,  71  Pac.  345.)  But  only  wages 
actually  due  and  payable  are  recoverable  in  an  action  by  a  dis- 
charged employee  for  wages.     {Levin  v.  Standard  Fashion  Co., 

25  N.  Y.  St.  Rep.  817, 4  N.  Y.  Supp.  867 ;  Fowler  etc.  v.  Armour, 
24  Ala.  194;  Arnold  v.  Adcms,  27  App.  Div.  345,  49  N.  Y. 
Supp.  1041.)  In  fact,  in  an  action  for  wrongful  discharge,  if 
it  is  for  damages,  it  is  inconsistent  and  improper  to  ask  for  wages 
earned.  {Howay  v.  Oaing-Northrup  Co.,  24  Wash.  88,  85  Am.  St. 
Hep.  942,  6  L.  E.  A.  (n.  s. )  48,  64  Pac.  135 ;  James  v.  Parsons 
etc.  Co.,  70  Kan.  156,  78  Pac.  438 ;  Keedy  v.  Long,  71  Md.  385, 
5  li.  R.  A.'  759,  18  Atl.  704;  Wood's  Law  of  Master  and  Ser- 
vant, 244;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  36;  Hamlin 
etc.  Co.  V.  Race,  78  111.  422 ;  Williams  v.  Luckett,  77  Miss.  394, 

26  South.  967;  Huntington  v.  Ogdensburgh  dt  L.  C.  B.  Co., 
33  How.  Pr.  (N.  Y.)  416;  Jones  v.  Dunton,  7  lU.  App.  580.) 
A  wrongfully  discharged  servant  who  sues  for  wages  can  claim 
only  the  wages  due  at  the  date  of  the  institution  of  the  action. 
{Beauchemin  v.  Sim/m,  23  L.  Can.  Jur.  143 ;  Smiley  v.  Brown- 
field,  21  WUy.  Notes  Cas.  (Pa.)  528.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  March  16,  1916,  the  parties  hereto  entered  into  a  contract 
in  writing  by  the  terms  of  which  plaintiff  was  employed  for 
six  months,  at  a  salary  of  $300  per  month,  as  captain,  man- 
ager and  first  baseman  of  defendant's  baseball  club.  The  con- 
tract provided  that  within  thirty  days  from  its  date  plaintiff 
should  purchase  and  pay  for  100  shares  of  the  capital  stock  of 
the  defendant  corporation.  This  action  was  brought  in  July, 
1916,  and  in  his  complaint  plaintiff  sets  forth  at  length  the 
contract  of  employment,  and  alleges  that  within  thirty  days 
he  purchased  the  100  shares  of  stock ;  that  he  entered  upon  the 
discharge  of  his  duties  under  the  contract  and  fully  performed 
the  same  up  to  June  23 ;  that  he  was  paid  for  his  services  up 
to  June  1,  and  no  more;  that  on  June  23  defendant,  without 
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cause,  wrongfully  discharged  him  as  captain  and  manager  of 
its  ball  club;  that  he  was  ready,  able  and  willing  to  complete 
performance  under  the  contract,  but  was  denied  the  right  to 
do  SO;  that  he  was  unable  to  secure  employment  elsewhere; 
that  by  reason  of  his  wrongful  discharge  the  compensation  to 
which  he  would  have  been  entitled  was  lost  to  him;  that  he 
demanded  payment  of  the  amount  claimed;  and  that  payment 
was  refused.  The  complaint  sets  forth  the  amount  of  wages 
earned  from  June  1  to  June  23,  and  the  amount  which  he 
would  have  earned  from  June  23  to  the  end  of  the  term,  if 
he  had  been  permitted  to  complete  performance.  The  prayer 
is  for  judgment  for  the  total  of  these  two  amounts. 

The  answer  consists  of  a  general  denial  of  certain  allegations 
of  the  complaint,  a  complete  special  defense,  a  partial  defense, 
and  four  counterclaims.  All  affirmative  allegations  were  put  in 
issue  by  reply.  Upon  the  trial  the  court  sustained  defendant's 
objection  to  the  introduction  of  any  evidence  on  the  ground  that 
the  complaint  does  not  state  a  cause  of  action;  permitted  the 
withdrawal  of  the  several  counterclaims;  dismissed  the  com- 
plaint; and  rendered  and  had  entered  a  judgment  for  the  de- 
fendant's costs.    From  that  judgment  plaintiff  appealed. 

It  is  the  rule  in  this  jurisdiction,  and  elsewhere  generally, 
[1]  that  if  the  allegations  of  the  complaint  warrant  a  re- 
covery by  plaintiff  in  any  amount  and  upon  any  admissible 
theory,  the  pleading  will  withstand  a  general  demurrer  or  an 
objection  to  the  admission  of  evidence.  {Cassidy  v.  Slemons  & 
Booth,  41  Mont.  426,  109  Pac.  976.)  In  McFarland  v.  Welch, 
48  Mont.  196,  136  Pac.  394,  this  court  held  that  a  servant 
wrongfully  discharged  from  his  employment  may  pursue  any 
one  of  three  remedies:  (1)  He  may  treat  the  contract  as  re- 
scinded and  sue  upon  a  quantum  meruit  for  the  value  of  the 
services  actually  performed  and  for  which  paj'ment  has  not 
been  made;  or  (2)  he  may  treat  the  contract  as  continuing  and 
sue  for  damages  for  the  breach  occasioned  by  his  wrongful  dis- 
charge; or  (3)  he  may  stand  by  in  readiness  to  perform  until 
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the  expiration  of  the  term  of  employment  and  then  sue  upon 
the  contract  for  the  unpaid  wages. 

It  may  be  conceded  that  this  complaint  does  not  state  a  cause 
[2,  3]  of  action  upon  a  quantum  meruit  or  upon  the  theory 
of  constructive  service,  and  our  investigation  is  limited  to  the 
inquiry:  Does  it  state  a  cause  of  action  for  damages  for  a 
breach  of  the  contract?  Respondent  contends  that  it  does  not, 
and  that  it  is  deficient  in  many  particulars: 

(1)  The  complaint  alleges  that  plaintiff  was  discharged  as 
captain  and  manager  only,  and  does  not  allege  that  he  was  dis- 
charged from  the  employment.     Standing  alone,  the  pleading 
would  be  open  to  this  criticism.    From  all  that  appears  from 
the  face  of  the  complaint,  plaintiff  might  have  proceeded  to 
discharge  his  duties  as  first  baseman  and  might  have  received 
the  full  compensation  provided  by  the  contract;  but  it  is  ele- 
mentary that  a  defective  complaint— defective  in  the  sense  that 
it  omits  a  necessary  allegation — ^may  be  cured  by  the  answer 
(Stephens  v.  Conley,  48  Mont.  352,  Ann,  Cas.  1915D,  958,  138 
Pac.  189),  and  if  the  answer  contains  the  necessary  curative 
allegation,  it  will  be  treated  as  though  incorporated  in  the 
complaint.     In  that  portion  of  the  answer  devoted  to  the  com- 
plete defense  defendant  sets  forth  numerous  acts  of  misconduct 
on  the  part  of  the  plaintiff,  and  then  concludes  that  by  reason 
thereof  "this  defendant  on  the  twenty-third  day  of  Jupe,  A.  D. 
1916,  discharged  the  said  plaintiff  from  defendant's  employ- 
ment," etc.    If,  then,  the  complaint  is  indefinite  or  uncertain 
in  attempting  to  plead  a  discharge  from  the  employment  in  its 
entirety,   or  if  the  necessary  allegation  of  such  discharge  is 
wanting  altogether,  the  defect  or  omission  is  supplied  abun- 
dantly by  the  allegation  of  the  answer  quoted  above,  and  the 
ruling  upon  the  objection  cannot  be  justified  upon  this  ground. 
(2)  It  is  insisted  that  the  plaintiff  does  not  allege  that  he 
[4,  6]     paid  for  the  100  shares  of  stock  within  the  period  men- 
tioned in  the  contract  for  that  purpose,  or  at  all.    It  is  alleged 
that  within  thirty  days  from  the  date  of  the  contract  plaintiff 
tendered  to  defendant  the  full  amount  of  the  purchase  price; 
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that  he  was  directed  by  defendant  to  expend  the  money  for  its 
use  and  benefit,  and  did  so;  that  on  June  1  a  settlement  was 
had  between  the  parties;  that  defendant  then  received  from 
plaintiff  $375  as  payment  upon  the  purchase  price  of  the  stock, 
and  by  mutual  agreement  the  time  for  the  payment  of  the  bal- 
ance was  extended  and  the  balance  was  to  be  deducted  from 
the  salary  to  be  earned  by  plaintiff  during  the  month  of  June, 
and  that  at  the  time  of  his  discharge  defendant  was  indebted 
to  him  in  a  sum  greatly  in  excess  of  the  balance  due  upon  the 
purchase  price  of  the  stock.  We  need  not  stop  to  determine 
whether  a  waiver  is  pleaded  sufficiently.  The  contract  of  em- 
plojonent  was  subject  to  alteration  or  modification  by  a  subse- 
quent agreement  in  writing  or  by  an  executed  oral  agreement 
(Rev.  Codes,  sec.  5067),  and  if  it  be  conceded  that  the  subse- 
quent agreement  pleaded  is  an  executory  contract,  then,  since 
it  must  have  been  in  writing  in  order  to  be  effective,  the  pre- 
sumption wiU  be  indulged  that  it  was  in. writing,  nothing  ap- 
pearing  to  the  contrary  (HefferUn  v.  Karlman,  29  Mont.  139, 
74  Pac.  201;  Mmtle  v.  White,  47  Mont.  234,  132  Pac.  22). 

(3)  The  objection  is  made  that  the  complaint  does  not 
[6]  contain  any  allegation  of  damages  suffered  by  plaintiff 
in  consequence  of  his  wrongful  discharge.  While  it  is  usual 
in  an  action  of  this  character  to  incorporate  in  the  comj^laint 
a  formal  allegation  that  plaintiff  has  been  damaged  in  a  stated 
amount,  such  allegation  is  not  indispensable.  If  the  complaint 
sets  forth  the  facts  from  which  the  damages  naturally  flow 
and  contains  a  prayer  for  the  amount,  it  is  sufficient,  although 
it  fails  to  allege  in  express  terms  that  plaintiff  has  been  dam- 
aged. (Riser  v.  Walton,  78  Cal.  490,  21  Pac.  362;  Bank  of 
British  Columbia  v.  Port  Townsend,  16  Wash.  450,  47  Pac.  896 ; 
13  Cyc.  175 ;  17  C.  J.  998 ;  1  Sutherland  on  Damages,  4th  ed., 
sec.  415.)  The  complaint  does  disclose  the  terms  of  the  con- 
tract and  alleges  that  by  reason  of  the  discharge  the  compensa- 
tion which  plaintiff  otherwise  would  have  earned  was  lost  to 
him,  and  concludes  with  a  prayer  for  the  amount  claimed.  It 
[7]    is  the  rule  in  this  state  that,  in  an  action  by  an  employee 
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for  damages  for  his  wrongful  discharge,  the  measure  of  re- 
covery is  the  amount  he  would  have  earned  under  the  contract 
to  the  end  of  the  term,  less  any  amount  received  by  him  for 
services  rendered  to  others  or  which  he  might  have  received 
by  the  exercise  of  due  diligence  in  seeking  employment  after 
the  date  of  his  discharge  and  to  the  end  of  the  term.  (Ed^ 
wards  v.  Plains  L.  &  W.  Co.,  49  Mont.  535,  143  Pac.  962.) 

It  is  true  that  the  prayer  of  this  complaint  comprehends  a 
[8]  claim  for  the  wages  earned  from  June  1  to  June  23,  as 
well  as  the  demand  for  damages  occasioned  by  the  breach,  but 
it  does  not  follow  that,  because  plaintiff  is  seeking  to  recover 
more  than  he  is  entitled  to  recover,  he  may  not  recover  at  all. 
This  complaint  does  not  state  a  cause  of  action  upon  a  quan- 
i'wm  meruit,  and  the  allegations  respecting  the  wages  earned 
from  June  1  to  June  23  may  be  disregarded  as  surplusage. 

The  complaint  ia  not  a  model  pleading,  but^  when  stripped 
of  useless  verbiage,  it  does'  contain  all  the  allegations  necessary 
to  state  a  cause  of  action  for  damages  for  the  breach  of  the 
contract  (26  Cyc.  1003;  13  Ency.  PL  &  Pr.  915),  and  is  proof 
against  the  objection  made  to  it. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  ai%d  remanded, 

Mb.  Chief  Justice  Brantlt  and  Associate  Justices  Rey- 
nolds^ GooPEB  and  Galen  concur. 
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STEINEE,  Appellant,  v.  McMILLAN,  Respondent. 

(No.  4,244.) 
(Submitted  January  6,  1921.    Decided  January  24,  1921.); 

[195  Pac.  836.] 

Equity — Accounting — Jury  Trial — Findings — Implied  Findings 
— Evidencer-^Public  Records. 

Accounting — Jury  Trial — Refusal  not  Error. 

1.  An  action  in  each  of  two  coupts  of  the  complaint  in  which  an 
accounting  was  asked  to  win<}  up  the,  affairs  of  what  was  alleged 
to  be  either  a  copartnership  or  a  co-ownership  in  the  property  in 
dispute  was  one  of  equitable  cognizance  in  which  neither  party  had 
an  absolute  right  to  trial  by  jury. 

Evidence — Public  Records — Definition. 

2.  To  constitute  a  writing  a  public  record,  it  must  be  a  written 
memorial  made  by  a  public  officer  which  he  must'  be  authorized  by 
law   to   make. 

Same — What  are  not  Public  Records. 

3.  Copies  of  letters  and  private  memoranda  of  a  public  official  which, 
though  i:elating  to  public  records,  did. not  themselves  constitute  such, 
as  defined  in  paragraph  2  above,  were  properly  excluded  from  evidence. 

Same — Public  Records — Identification  Necessary  to  Admissibility. 

4.  Before  public  records  are  admissible  in  evidence  they  must  be 
properly  identified  as  such. 

Findings — Appeal   and   Error. 

5.  Findings  of  the  district  court  will  never  be  reversed  except  where 
the  evidence  preponderates  against  them. 

Implied  Findings — Appeal  and   Error. 

6.  In  the  absence  of  express  findings,  every  finding  necessary  to 
support  the  judgment  of  the  court  will  be  implied  on  appeal. 

Appeals  from  District  Court,  Powell  County,  in  the  Third  Ju- 
dicial District;  Thos.  Lentz,  a  Judge  of  the  Fourth  District, 
Presiding. 

Action  by  Reuben  Steiner  against  Peter  McMillan.  Prom 
a  judgment  for  defendant  and  an  order  overruling  a  motion  for 

new  trial,  plaintiff  appeals.    Affirmed. 

* 

Mr.  8.  P.  WUson,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

In  all  essential  particulars  plaintiff's  action  is  to  recover 

.damages  for  the  conversion  by  defendant  of  his  interest  in  the 

sheep  in  question  as  the  value  of  such  interest  is  determined 
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upon  the  trial.  The  defendant  has  denied  all  the  allegations 
of  the  complaint  and  denied  plaintiff's  ownership  in  the-  prop- 
erty. The  question  then  to  be  determined  in  the  action  was 
the  question  of  plaintiff's  ownership;  all  other  questions  were 
purely  incidental  to  the  determination  of  this  primary  question. 
This  established  the  character  of  the  action  as  one  for  the  jury. 
Plaintiff  being  entitled  as  a  matter  of  right  to  a  jury  on 
the  main  issue,  is  not  deprived  of  that  right  because  other 
matters,  equitable  in  character,  are  also  set  forth  so  that  the 
complaint  conforms  to  the  truth  as  he  knows  the  facts.  {Hag- 
gin  V.  KeUy,  136  Cal.  481,  69  Pac.  140;  Clark  v.  Baker,  6 
Mont.  153,  163,  9  Pac.  911;  Hoosier  Const,  Co,  v.  National 
Bank  of  Commerce,  35  Ind.  App.  270,  73  N.  E.  1006 ;  Kordeen 
V.  Buck,  79  Minn.  352,  82  N.  W.  644;  Procter  v.  Tubh,  166 
Ky.  676, 179  S.  W.  620.)  **It  may  be  conceded  to  be  the  rule, 
where  a  distinct  legal  issue  is  made  in  an  equitable  action,  either 
party  has  the  right  to- have  such  issue  decided  by  a  jury." 
{Tinker  v.  Farmers'  State  Bank,  178  Iowa,  972, 160  N.  W.  349.) 
It  is  held  that  the  question  of  the  existence  of  a  partnership  is  a 
question  for  the  jury.  {Look  v.  Bailey  (Tex.  Civ.),  164  S.  W. 
407,  at  408 ;  Adamson  v.  Chcild,  177  Mass.  331,  58  N.  E.  1081 ; 
Thornton  v.  Mersereau,  168  Mo.  App.  1,  151  S.  W.  212,  at 
214;  Matthews  v.  Myers,  64  Ind.  App.  372,  115  N.  E.  959; 
Elliot  on  Contracts,  4-A;  Rowley  on  Modern  Law  of  Partner- 
ship, 214;  30  Cyc.  476.)  '*When  the  question  whether  a  part- 
nership exists  is  a  matter  of  doubt  to  be  decided  by  inferences 
to  be  drawn  from  all  the  testimony,  it  is  one  of  fact  for  the 
jury."  Mendonca  v.  RusseU,  50  Okl.  376,  150  Pac.  1061,  is 
in  all  respects  similar  to  the  caie  at  bar,  the  court  saying: 
**The  legal  elements  of  a  partnership  is  a  question  of  law  for 
the  court,  but  whether  a  partnership  exists  between  the  parties 
is  a  question  of  fact  for  the  jury."  (30  Cyc.  476;  Cohh  v. 
Martin,  32  Okl.  588,  123  Pac.  422.) 

Regardless  of  the  question  of  partnership  we  submit  that  the 
allegations  of  plaintiff's  complaint,  and  particularly  the  second 
cause  of  action  of  the  complaint,  show  that  plaintiff  and  de- 
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fendant  were  co-owners  of  the  sheep  in  question.  Whether 
their  co-ownership  was  that  of  partners  (sec.  4439,  Rev.  Codes), 
or  tenants  in  common  (sec.  4440) ,  is  immaterial.  We  urge  that 
plaintiff's  right  of  action  exists  under  section  6499,  Revised 
Codes,  and  that  the  right  there  given,  under  circumstances  such 
as  are  disclosed  in  the  complaint  in  this  action,  is  a  legal  right 
under  which  plaintiff  is  entitled  to  a  trial  by  jury. 

The  law  does  not  contemplate  and  should  not  be  construed 
that  a  litigant,  by  adhering  in  the  allegations  of  his  pleadings 
to  what  he  strictly  believes  his  testimony  will  show,  should  be 
penalized  by  thereby  depriving  himself  of  a  substantial  right, 
namely,  the  right  of  trial  by  jury.  Hence  we  urjge  that 
although  the  exact  amount  of  plaintiff's  recovery  is  not  speci- 
fied in  the  complaint,  but  plaintiff  shows  in  the  complaint  that 
such  exact  amount  must  be  determined  from  the  showing  made 
by  defendant  and  in  the  course  of  the  trial,  his  action  is  still, 
in  all  essential  particulars,  the  assertion  of  an  ownership  or 
interest  .in  personal  property  and  the  wrongful  conversion 
thereof  and  appropriation  to  his  own  use  by  the  defendant, 
which  character  of  action  f roin  time  immemorial  has  entitled 
the  litigant  to  a  trial  by  jury.  (Ayotte  v.  Nadeau,  32  Mont. 
498,  81  Pac.  145 ;  Sullivan  v.  Sherry,  111  Wis.  476,  87  Am.  St. 
Rep.  890,  87  N.  W.  471;  Fletcher  v.  NeucUck,  30  Minn.  125, 
14  N.  W.  513 ;  Morgan  v.  Eudnell,  52  Ohio  St.  552,  49  Am.  St. 
Rep.  741,  27  L.  R.  A.  862,  40  N.  B.  716 ;  WUliams  v.  Sogers, 
110  Mich.  418,  68  N.  W.  240.) 

The  court  committed  error  in  refusing  to  admit  in  evidence 
certain  exhibits.  These  instruments  collectively  and  singly 
constitute  a  record  of  the  forest  department  of  the  federal 
government,  kept  by  the  ofiScer  in  charge  in  the  performance 
of  his  duty.  Even  though  the  record  consisted  of  copies  of 
letters,  such  copies  were  the  original  public  record  and  were 
fully  identified,  and  should  have  been  admitted.  (Rev.  Codes, 
sec.  7924,  subd.  6,  sees.  7925-7932;  Wigmore  on  Evidence,  sees. 
1633,  1639,  1647,  1659;  City  of  Oakland  v.  Wheeler,  34  Cal. 
App.  442,  168  Pac.  23;  State  v.  McDoruUd,  55  Or.  419,  103 
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Pac.  512,  104  Pac.  967,  106  Pac.  444;  Anderson  v.  Bilker,  38 
WadL  632,  80  Pac.  848;  People  v.  WiUiams,  64  Cal.  87,  27  Pac. 
939.x 

Mr.  W.  E.  Keeley,  for  Bespondent,  submitted  a  brief  and 
argued  the  cause  orally. 

The  lower  court  did  not  err  in  denying  a  jury.  When 
Article  III,  section  23,  of  the  state  Xilonstitution  provides,  that 
''the  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain 
irfviolate,"  it  refers  to  the  right  as  it  existed  under  the  com- 
mon law,  and  not  to  suits  in  equity.  (Consolidated  Oold  dk  8. 
Min.  Co.  V.  Struihers,  41  Mont.  565,  111  Pac.  152;  Cassidy  v. 
SuUivan,  64  Cal.  266,  28  Pac.  234.)  It  is  not  necessary  to 
call  a  jury  in  an  equity  case  in  order  to  correctly  determine 
the  issues  and  dispose  of  the  case.  If  called,  the  jury  sits  in 
an  advisory  capacity  only,  and  the  chancellor  is  at  liberty  to 
disregard  its  findings  and  conclusions  and  make  findings  and 
conclusions  of  his  own.  He  is  responsible  for  the  decree  or 
judginent.  {Power  v.  Lenoir^  22  Mont.  169,  56  Pac.  106; 
Beck  V.  Beck,  6  Mont.  318,  12  Pac.  694;  Leggat  v.  Leggat,  13 
Mont.  190,  33  Pac  5;  Bordeaux  v.  Bordeaux,  43  Mont.  102, 
115  Pac.  25.)  So  that,  if  the  judge  believes  that  he 
will  not  accept  the  advice  of  a  jury,  but  will  be  governed 
entirely  by  his  own  judgment,  it  is  an  idle  act  for  him  to  call 
a  jury.  And  the  law  does  not  at  any  time  require  the  doing 
of  an  idle  act.  In  an  equity  suit,  neither  party  is  entitled  to 
a  jury  trial  as  a  matter  of  right.  {Missoula  Trust  & 
8av.  Bank  v.  Inum  cfe  Son,  50  Mont.  355,  146  Pac.  941;  0 'Mal- 
lei/ V.  O'MaUey,  46  Mont.  549,  556,  Ann.  Cas.  1914B,  662,  129 
Pac.  501;  Ferris  v.  McNally,  45  Mont.  20,  32,  121  Pac.  889; 
Fabian  v.  Collins,  3  Mont.  215.) 

One  is  not  entitled,  as  a  matter  of  right,  to  a  trial  by  jury 
in  an  action  for  accounting.  (Demars  v.  Hudon,  33  Mont. 
170,  82  Pac.  952.) 

Appellant  contends  that  the  court  erred  in  excluding  his 
offer  of  certain  exhibits,  and  cites  certain  statutes  which,  as 
we  view  it,   are  inapplicable  here.    He  also  cites  four  c|ises 

59  Mont. — 3 


/ 


341  Steiner  v.  McMillan.  [Dec.  T.  '20 

[59  Mont.  30.J 

where  public  records  have  been  held  admissible.  The  first  of 
these  cases  deals  with  an  original  coast  chart;  the  second  with 
foreign  statutes ;  the  third  with  United  States  weather  bureau  re- 
ports, and  the  fourth  with  census  records.  There  is  no  doubt  as 
to  these  being  public  records.  These  public  records,  however, 
are  entirely  different  from  an  office  file  of  copies  of  letters 
sought  to  be  introduced  here.  Appellant  also  cites  section 
1633  and  other  sections  of  Wigmore  on  Evidence,  but  fails  to 
cite  section  1634,  which  negatives  his  contention  here. 

No  certificate  is  attached  to  any  or  all  of  these  so-called 
copies  as  provided  by  sections  7898  to  7932,  inclusive.  Appel- 
lant cites  as  his  authority  for  the  introduction  of  these  ezhib^ 
its  as  public  records  section  7924,  subdivision  6,  Revised  Codes. 
If  these  exhibits  were  competent  as  public  records,  they  would  be 
admissible  under  subdivision  9  of  said  section  and  not  under 
subdivision  6.  Appellant's  contention  is,  that  they  are  public 
records  because  being  records  of  the  Forestry  Service,  a  depart- 
ment of  the  United  States  government.  There  was  never  of- 
fered a  certificate  of  the  legal  custodian  of  these  instruments, 
and  they  were  inadmissible  on  that  ground. 

Where  letters  offered  in  evidence  are  not  shown  to  have  been 
signed  by  their  purported  authors  or  identified  as  genuine, 
they  are  inadmissible  for  any  purpose.  {BuUer  v.  Loftus,  53 
Mont.  546,  165  Pac.  601 ;  see,  also,  Stephens  v.  Nacey,  49  Mont. 
230,  141  Pac.  649.) 

In  order  to  obtain  a  reversal  of  this  case,  the  appellant  must 
assume  the  burden  of  showing  that,  under  no  view  of  the  facts 
disclosed,  will  they  support  the  judgment  {RobitaiUe  v. 
Boulet,  53  Mont.  66,  161  Pac.  163;  Parchen  v.  Chessman,  53 
Mont.  430,  164  Pac.  531;  In  re  Riley's  Estate,  54  Mont.  17, 
165  Pac.  1105;  Bolerts  v.  Oechsli,  54  Mont.  589,  172  Pac. 
1037.). 

MR.  JTJSTICB  REYNOLDS  delivered  the  opinion  of  the 
court. 

The  complaint  in  this  case  consists  of  two  counts.  The  first 
count  alleges  that  about  the  month  of  March,  1916,  plaintiff 
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and  defendant  entered  into  a  copartnership  for  the  purpose 
of  carrying  on  the  business  of  handling  sheep  and  other  live- 
stock in  Powell  county,  Montana,  and  that  in  fulfillment  of 
such  partnership  agreement  they  purchased  together  about 
1,100  head  of  sheep  which  they  jointly  fed,  owned,  ranged  and 
kept;  that  on  or  about  June  1,  1916,  defendant  gave  notice 
of  the  termination  of  the  copartnership,  and  thereupon  appro- 
priated to  his  own  use  all  of  said  sheep,  excluded  plaintiff  from 
any  participation  in  the  management,  conduct  or  control 
thereof,  and  denied  that  plaintiff  had  any  interest  whatever 
therein.  The  plaintiff  prays  for  dissolution  of  the  partnership, 
that  an  accounting  be  had,  and  that  upon  such  accounting  the 
obligations  of  the  firm  be  paid  and  the  net  assets  distributed 
equally  between  said  copartners.  The  second  count  is  substan- 
tially the  same  as  the  first,  except,  that,  instead  of  alleging  a 
copartnership,  it  alleges  a  co-ownership,  but  the  prayer  for  re- 
lief is  similar.  The  answer  denies  all  allegations  of  the  com- 
plaint and  sets  up  an  afiirmative  defense  in  the  nature  of 
accord  and  satisfaction.  Judgment  was  entered  in  favor  of  de- 
fendant. Plaintiff  appeals  from  the  judgment  and  from  order 
overruling  motion  for  new  trial. 

Prior  to  trial  plaintiff  demanded  that  the  case  be  submitted 
[1]  to  a  jury,  upon  the  theory  that  the  second  count  sets 
forth  a  cause  of  action  in  conversion  upon  which  either  party 
is  entitled  to  a  trial  by  jury.  An  examination  of  the  com- 
plaint, however,  fails  to  show  that  either  cause  of  action  is  in 
conversion.  Each  count  is  framed  upon  the  theory  that  there 
was  either  a  copartnership  or  a  co-ownership  in  the  property 
in  question;  that  defendant,  in  his  handling  of  such  property, 
had  incurred  expenses  which  were  unknown  to  plaintiff,  but 
which  should  be  ascertained  by  the  court  and  credited  to 
defendant;  that  the  obligations  of  the  firm  or  co-owners  should 
be  paid;  and  that  the  court  should  determine  from  all  of  such 
facts  the  respective  rights  of  the  parties  in  the  net  assets  and 
decree  that  such  net  assets  should  be  equally  distributed  be- 
tween them.    Each  count  presents  a  cause  of  action  in  account- 
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ing — clearly  an  equitable  case.  (Demars  ▼.  tiudon,  33  Mont. 
170,  82  Pac.  952.)  It  has  uniformly  been  held  in  this  state 
that  in  equity  cases  neither  party  has  an  absolute  right  to 
a  trial  by  jury,  and  therefore  it  was  not  error  for  the  trial 
court  to  refuse  plaintiff's  demand  for  jury  trial. 

Error  is  assigned  upon  the  rulings  of  the  court  in  refusing 
[2,  3]  to  admit  in  evidence  certain  documents  consisting  of 
papers  from  the  office  file  of  the  forestry  office  at  Anaconda. 
These  papers  consist  of  copies  of  certain  letters  written  by 
the  forest  supervisor,  some  of  which  were  addressed  to  Steiner 
and  McMillan,  and  some  to  other  parties  in  the  forestry  ser- 
vice; a  memorandum  made  by  the  district  ranger  in  connection 
with  the  application  of  Steiner  and  McMillan  for  grazing  per- 
mit; and  a  copy  of  a  certain  notice  from  the  office  to  Steiner 
and  McMillan.  No  foundation  was  laid  for  the  admission  of 
these  copies  as  secondary  evidence,  but  all  the  exhibits  were 
offered  in  evidence  as  public  records,  and  it  is  now  the  conten- 
tion of  appellant  that  all  of  said  papers  should  have  been  re- 
ceived in  evidence  on  that  theory. 

To  constitute  a  public  record,  it  must  be  a  written  memorial 
made  by  a  public  officer,  which  he  must  be  authorized  by  law 
to  make.  (34  Cyc.  586.)  None  of  these  papers  come  within 
this  definition.  They  were  not  memorials,  nor  were  they  au- 
thorized or  required  to  be  kept  by  law.  They  were  merely 
incidental  to  the  administration  of  the  affairs  of  the  office. 
They  were  in  the  nature  of  correspondence  and  private  memo- 
randa of  a  public  official,  which,  while  they  may  relate  to 
public  records,  do  not  in  themselves  constitute  public  records. 
The  grazing  permit  above  referred  to  was  never  issued,  and 
therefore  it  never  became  a  public  record.  These  exhibits  not 
being  public  records,  the  court  did  not  err  in  excluding  them. 
[4]  The  court  was  right  in  its  ruling  for  the  further  reason 
that,  even  though  the  exhibits  were  public  records,  they  were 
not  identified  as  required  by  statute,  to  entitle  them  to  be  ad- 
mitted in  evidence.  If  they  were  public  records  at  all,  they 
were  records  of  a  department  of  the  United  States  government 
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and  could  Ve  admissible  only  under  the  provisions  of  Revised 
Codes,  section  7924,  subdivision  9. 

It  is  mrged  by  appellant  that  the  evidence  decidedly  prepon- 
derated on  the  side  of  plaintiff,  and  that  this  court  should 
find  as  a  matter  of  fact  that  plaintiff  was  co-owner  of  the 
sheep  in  question.  This  court  has  held  in  a  number  of  cases 
[6]  that  the  findings  of  the  district  court  will  never  be  re- 
versed except  where  the  evidence  clearly  preponderates  against 
them.  (Bosanatz  v.  Ostranich,  57  Mont.  197,  187  Pac.  1009; 
Heaman  v.  Lcmghrin,  57  Mont  380,  188  Pac.  370.)  In  this 
case  no  formal  findings  were  made,  nor  was  there  any  request 
[6]  for  findings.  In  the  absence  of  express  findings,  every 
finding  necessary  to  support  the  judgment  of  the  court  will  be 
implied.  {Crofi  v.  Bain,  49  Mont.  484,  143  Pac.  960.)  The 
evidence  shows  a  decided  conflict  upon  the  issue  as  to  the 
alleged  co-ownership  of  the  sheep,  and  this  court  is  unable  to 
say  that  the  decree  is  against  the  preponderance  of  the  evi- 
dence. Under  these  circumstances  there  can  be  no  justification 
for  overruling  the  conclusions  of  the  trial  court  as  evidenced 
by  its  decree. 

The  judgment  and  order  are  afiKrmed. 

^Affirmed. 

Mb.  Chief  Justice  Brantlt  and  Assocutb  Juamcss 
Cooper  and  Qalen  concur. 
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EINGLING,  Respondent,  v.  MAHURIN  bt  al.,  Appellants. 

(No.  4,752.) 
(Submitted  January  4,  1^21.    Decided  February  4,  1921.) 

[197  Pac.  829.] 

Mines  and  Mining  Claims — Quieting  Title — Temporary  Injunc- 
tions— Motion  to  Dissolve — Valid  Locations  —  Statutory  Re- 
quirements— Substantial  Compliance. 

Injunetion  Pendente  Lite — Complaint — ^Insolvency, 

1.  The  purpose  of  a  temporary  injunction  in  an  action  to  quiet 
title  to  a  mining  claim  is  to  preserve  the  estate  undiminished  until 
determination  of  the  question  of  title;  hence  an  allegation  of  de- 
fendant's insolvency  in  the  complaint  is  immaterial. 

Mining  Claims — ^Valid  Location — ^Federal  and  State  Statutes — Substantial 
Compliance  Necessary. 

2.  Evidence  that  the  locator  of  a  mining  claim  substantially  com- 
plied with  the  requirements  of  the  federal  statutes  is  not  alone  sufl^- 
cient  to  a  valid  location,  a  substantial  compliance  with  the  state 
statutes  also  being  required. 

Same — ^Location — Statutes — EWect  of  Amendments. 

3.  Heldf  that  sections  2283  to  2296,  Revised  Codes,  modifying  to  some 
extent  the  requirements  of  the  law  with  relation  to  the  location  of 
mining  claims,  go  no  further  than  to  direct  the  courts  to  disregard 
defects  or  irregularities  in  the  posted  and  recorded  notice  and  the 
failure  to  do  any  of  the  other  acts  made  necessary  to  complete  a 
location,  when  it  appears  that  such  acts  have  in  fact  been  done  before 
a  location  of  the  same  ground  has  been  made  by  another,  and  do 
not  excuse  the  performance  of  any  act,  even  though  the  subsequent 
locatpr  has  notice  of  a  prior  location  which  does  not  comply  with 
the  statute. 

Same — Temporary  Injunction — Motion  to  Dissolve — When  Refusal  Proper. 

4.  Where  the  evidence  on  the  hearing  of  a  motion  to  dissolve  a 
temporary  injunction  was  in  sharp  conflict  on  the  question  of  title  to 
the  mining  claim  in  controversy,  the  trial  court's  action  in  refusing 
to  dissolve  it  was  proper,  especially  where  it  required  plaintiff  to  give 
ample  security  to  protect  defendants  against  loss. 

Same — Temporary  Injunction — Dissolution — ^What  not  Proper  Ground. 

5.  The  reprehensible  conduct  of  plaintiff  in  entering  upon  and  ex- 
tracting ore  from  a  mining  claim  after  defendants  had  been  en- 
joined from  doing  so  was  not  sufficient  ground  for  dissolution  of 
the  injunction,  the  defendants'  remedy  having  been  an  application 
for  a  modification  thereof  so  as  to  prevent  such  acts. 


1.  Authorities  on  the  right  to  enjoin  the  removal  of  mineral  from 
mines  and  mineral  locations  are  collected  in  notes  in  1  Am.  St.  Rep.  376 
and  99  Am.  St.  Bep.  747. 
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Same — Injunction  too  Broad — ^Bemedj. 

6.  Where  &n  injunction  is  broader  in  its  terms  than  it  should  hare 
been,  and  prevents  defendants  from  doing  their  annual  representation 
work  on  the  mining  claims  involved,  the  proper  course  is  to  apply 
for  a  modification  so  as  to  permit  such  work  to  be  done. 

Appeal  from  District  Court,  Meagher  County,  in  the  Four- 
teenth  Judicial  District;  A.  C.  Spencer,  a  Judge  for  the  Thir* 
teenth  District,  Presiding. 

Action  by  Richard  T.  Rin^ling  against  M.  M.  Mahurin  and 
others.  From  an  order  refusing  to  dissolve  an  injunction 
pendente  lite,  defendants  appeaL    Affirmed. 

Messrs.  Mclntire  £  Murphy,  for  Appellants,  submitted  a 
brief;  Mr.  H.  O.  Mclntire  argued  the  cause  orally;  Mr.  J.  L. 
Templeman  and  Mr.  Sydney  Sanner,  of  Counsel. 

In  the  pleadings  of  the  plaintiff  there  is  no  allegation  what- 
ever of  insolvency  on  the  part  of  defendants,  and  their  conse- 
quent  irresponsibility  in  damages  for  any  possible  injury  which 
might  be  done  by  them  to  the  mining  claims  in  question. 
''Where  the  sole  ground  upon  which  an  injunction  is  sought 
is  the  irreparable  nature  of  the  injury,  the  solvency  or  insol- 
Ytncy  of  the  defendant  is  sometimes  important."  X^  Spelling 
on  Injunctions,  2d  ed.,  sec.  1042.) 

Doubtless,  the  judge  issuing  the  injunction  on  a  complaint 
alone  was  justified  by  the  strict  letter  of  the  law  in  so  doing, 
but  we  submit  that  aa  to  unpatented  mining  claims  only  re- 
cently located  much  more  care  should  be  observed  than  was 
shown  in  the  present  case,  at  least  no  such  drastic  step  should 
be  taken  on  an  ex  parte  application.  But  on  the  pleadings  in 
this  case,  and  on  the  evidence  introduced,  we  submit  such 
Injunction  should  have  been  at  once  dissolved,  and  that  the 
lower  court  erred  in  refusing  so  to  do.  The  moving  defend- 
ants not  only  pleaded,  but  proved,  prima  facie  at  least,  valid 
locations  of  their  Iron  Master  and  the  Legal  Tender  claims, 
for  the  location  Notices  of  those  claims  are  not  only  in  strict 
accordance  with  the  statutes,  Bevised  Codes,  sections  2283  and 
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2284,  and  consequently,  by  section  2284,  ''prima  facie  evidence 
of  all  facts  properly  recited  therein,"  but  it  was  both  pleaded 
and  proved,  with  no  attempt  to  deny  it,  that  respondent  and 
his  agent  had  full  constructive  and  actual  notice  of  such  loca- 
tions when  they  attempted  to  locate  the  same  ground  as  the 
Aubrey  B,  Mary  C,  and  Richard  T  in  December,  1918.  This, 
by  the  statute  (Rev.  Codes,  sec.  2293),  made  immaterial  any 
possible  defect  in  the  location  notices  of  the  Iron  Master  and 
Legal  Tender.  {Heilman  v.  Loughrin,  57  Mont.  380,  188  Pac 
370.) 

Despite  what  some  of  the  earlier  state  authorities  may  have 
decided  to  the  contrary,  there  has  been  and  can  be  no  longer 
any  doubt  that  in  the  location  of  a  mining  claim  on  public, 
unappropriated  mining  ground  of  the  United  States,  a  dis- 
covery of  ore  in  place  need  not  precede  the  location  and  mark- 
ing of  the  claim  on  the  ground.  That  has  been  finally  put  to 
rest  by  Creede  d  C,  C.  Min.  etc,  Co.  v.  Uinta  Tunnel  etc,  Co,, 
196  U.  S.  337,  49  L.  Ed.  501,  25  Sup.  Ct.  Rep.  266  [see,  also,* 
Rose's  U.  S^  Notes].  And  since  the  radical  amendment  to  the 
Montana  statutes  concerning  the  location  of  mining  claims, 
adopted  in  1907,  the  rule  in  this  state,  that  all  local  statu- 
tory steps  were  mandatory  has  become  obsolete.  We  submit, 
when  ore  in  place  is  exposed,  the  law  entitles  one  to  locate 
the  ground.  It  is  wholly  immaterial  whether  such  exposure 
is  made  in  a  shaft  of  any  particular  size,  nor  when  it  is 
made,  so  long  as  the  valid  rights  of  others  have  not  inter- 
vened, and  so,  as  we  understand  them,  are  the  latest  enuncia- 
tions of  the  courts.  The  Montana  statutes  (Rev.  Codes, 
sees.  2283  et  seq,)  concerning  mining  claims  in  so  far  as  the 
steps  therein  prescribed  are  concerned,  in  that  no  forfeiture 
or  invalidity  is  prescribed  for  a  failure  to  follow  them,  are 
directory  and  not  mandatory.  (Clark-Montana  Realty  Co,  v. 
Butte  &  Superior  Copper  Co,,  233  Fed.  547.)  This  decision 
was  affirmed  by  the  circuit  court  of  appeals  {Butte  cfe  Superior 
Copper  Co,  v.  Clarh-Monliana  Realty  Co.,  248  Fed.  609,  160 
C.  C.  A.  509)  and  by  the  supreme  court  of  the  United  States 
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(Butie  <£  Superior  Copper  Co.  v.  Clark-Montana  Realty  Co,, 
249  U.  S.  12,  63  L.  Ed.  447,  39  Sup.  Ct.  Rep.  231)  after  a 
very  vigorous  contention  for  a  contrary  ruling.  (See,  aLso, 
Tosemite  etc,  MUl  Co.  v.  Emerson,  208  U.  S.  25,  52  L.  Ed.  374, 
28  Sup.  Ct.  Eep.  196  [see,  also,  Rose's  U.  S.  Notes];  Sturte- 
vant  V.  Vogel,  167  Fed.  448,  93  C.  C.  A.  84.) 

Whatever  reason  may  have  existed  in  the  past  to  justify  the 
early  rulings  of  this  court  to  hold  that  the  provisions  of  the 
local  statutes  were  mandatory  ceased  with  the  radical  amend- 
ment of  1907  above  referred  to,  and  *'when  the  reason  of  a 
rule  ceases  so  should  the  rule  itself."     (Rev.  Codes,  see.  6178.) 

An  injunction  is  an  equitable  remedy,  and  it  is  a  cardinal 
rule  of  equity  jurisdiction  that  he  who  seeks  equity  must  do 
equity.  To  do  precisely  what  one  has  invoked  the  courts  to 
prevent  another  from  doing  not  only  shocks  one's  ideas  of 
what  constitutes  fair  play,  but  in  spirit,  at  least,  is  a  gross 
and  flagrant  contempt  of  court.  The  authorities,  although  we 
are  pleased  to  find  but  a  few  o2  them,  presumably  because 
such  conduct  has  been  rare,  vigorously  denounce  the  conduct 
and  punish  the  offender.  Thus  in  2  Spelling  on  Injunctions, 
section  1112,  it  is  said:  ''As  a  general  rule,  the  writ  of  injunc- 
tion only  restrains  action  by  the  party  against  whom  it  is 
allowed  and  issued,  and  the  plaintiff  who  obtains  its  allowance 
is  not  liable  in  contempt  for  doing  the  acts  enjoined;  but  for 
a  plaintiff  to  violate  his  own  injunction,  when  the  evident 
purpose  of  the  writ  is  to  preserve  an  existing  status  until  a 
final  adjudication,  is  a  gross  abuse  of  the  process  of  the  court, 
for  which  the  injunction  may  be  dissolved."  (See,  also,  Vav^ 
zandt  V.  Argentine  Min.  Co.,  48  Fed.  770;  Haight  v.  Lucia, 
36  Wis.  355.) 

Mr.  Earle  F.  Angell  and  Mr.  Edward  HorsJcy,  for  Respond- 
ent, submitted  a  brief ;  Mr.  Horsky  argued  the  cause  orally. 

''In  this  class  of  cases  the  solvency  or  insolvency  of  the 
defendant  is  of  no  moment.  Therefore  an  allegation  of  in- 
solvency is  immaterial."     (3  Lindley  on  Mines,  3d  ed.,  sec.  872; 
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B(/yd  V.  Desrozier,  20  Mont.  444,  52  Pac.  53;  Palmer  v.  Israel, 
13  Mont.  209,  33  Pac.  134;  27  Cyc.  659-662.)  The  solvency  or 
insolvency  of  the  appellants  does  not  affect  plaintiff's  right 
to  the  injunction.  {Boyd  v.  Desrozier,  supra;  Richards  v. 
Dower,  64  Cal.  62,  28  Pac.  113;  Mahel  Min,  Co.  v.  Pearson 
Coal  eljc.  Co.,  121  Ala.  567, 25  South.  754;  Waskey  v.  McNaughi, 
163  Fed.  929,  90  C.  C.  A.  289 ;  Crisman  v.  Heiderer,  5  Colo. 
589.)  Removal  of  minerals  is  in  itself  an  irreparable  injury. 
(27  Cyc.  665,  citing  Merced  Min.  Co.  v.  Fremont,  7  Cal.  317,  68 
Am.  Dec.  262.) 

Appellants  next  contend  that  because  section  2284,  Revised 
Codes,  makes  the  certificate  of  location  prima  facie  evidence 
of  all  facts  recited  therein,  any  defect  in  the  location  is  imma- 
terial. While  the  certificate  of  location  is  pnnta  facie  evidence 
of  all  facts  properly  recited  therein,  this  does  not  prevent 
attacking  the  location  in  showing  that  in  fact  the  requirements 
of  the  statute  have  not  been  complied  with.  (Ferris  v. 
McNaUy,  45  Mont.  20,  121  Pac.  889.)  In  the  instant  case, 
respondent's  evidence  clearly  establishes  that  appellants'  prede- 
cessor in  interest  did  not  do  the  required  amount  of  excavation 
in  his  discovery  shafts  within  the  statutory  time,  or  at  any 
other  time  prior  to  the  time  appellants  located  the  ground  in 
controversy,  or  at  all.  There  is  substantial  evidence  tending 
to  support  the  allegations  of  the  complaint,  which  proposition 
the  appellants  nowhere  question;  and  appellants  having  con- 
ceded in  their  brief  herein  that  as  to  whether  the  alleged 
locators  of  appellants'  'Iron  Master  and  Legal  Tender  lodes 
had  done  the  required  amount  of  excavation  in  the  discovery 
shafts,  there  is  ''a  sharp  and  decided  conflict  in  the  testimony" 
as  between  the  two  sides  of  the  case,  there  was  manifestly  no 
abuse  of  discretion,  and  the  trial  court's  refusal  to  dissolve 
will  not  be  disturbed  on  appeal.  (Parrot  Silver  &  Copper  Co. 
V.  Heime,  25  Mont.  139,  87  Am.  St.  Rep.  386,  53  L.  R.  A.  491, 
64  Pac.  326;  MacDonald  v.  Oerrick,  29  Mont.  373,  74  Pac. 
1083 ;  Anaconda  Copper  Min.  Co.  v.  Butte  d  Boston  Min.  Co., 
17  Mont.  519,  43  Pac.  924;  Boyd  v.  Desrozier,  20  Mont  444, 
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52  Pac.  53 ;  Moloney  v.  King,  25  Mont.  188,  193,  64  Pac.  351 ; 
Consolidated  etc.  Min,  Co,  v.  Struthers,  41  Mont.  551,  554,  111 
Pac  150;  Lowery  v.  Cole,  47  Mont.  64,  130  Pac.  410.) 

The  Ferris-McNally  Case,  above,  was  decided  five  years 
after  the  1907  amendment  to  the  Revised  Codes,  upon  which 
statute  as  amended  appellants  seek  to  lay  stress,  and  that 
decision  affords  a  complete  answer  to  appellants'  contention 
regarding  the  effect  of  the  statute  as  amended.  In  that  case, 
the  jury  found  that  the  cubical  contents  of  the  discovery  cut 
on  the  Grotto  claim  were  less  than  150  feet,  and  this  court 
held  that  such  finding  justified  the  trial  court  in  holding  as  a 
matter  of  law  that  at  the  time  defendants,  who  were  subse- 
quent locators,  made  their  location,  the  ground  was  open  to 
location.  (See,  also,  Sanders  v.  Noble,  22  Mont.  110,  55  Pac. 
1037;  Upton  V.  Larhin,  7  Mont.  449,  17  Pac.  728;  Mares  v. 
DiUon,  30  Mont.  117,  75  Pac.  963 ;  Baker  v.  Butte  City  Water 
Co,,  28  Mont.  222,  104  Am.  St.  Rep.  683,  72  Pac.  617;  s.  c, 
196  U.  S.  119,  49  L.  Ed.  409,  25  Sup.  Ct.  Rep.  211 ;  Chrisman 
V.  Maier,  197  U.  S.  313,  49  L.  Ed.  770,  25  Sup.  Ct.  Rep.  468 
[see,  also,  Rose's  U.  S.  Notes].) 

''The  dissolution  of  the  injunction  does  not  follow  as  a  mat- 
ter of  course  or  absolute  right  from  the  fact  that  the  party 
who  obtained  it  has  disobeyed  its  commands."  {Twenty -one 
Min.  Co.  V.  Original  Sixteen  to  One  Mine,  240  Fed.  106,  153 
C.  C.  A.  142.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  plaintiff  on  July  20,  1920,  to 
quiet  title  to  three  unpatented  mining  claims  situated  in 
Meagher  county,  and  designated  as  the  Aubrey  A,  the  Mary  B, 
and  the  Richard  T,  the  first  two  of  which  were  located  on 
December  14,  1918,  and  the  ladt  on  December  21,  1918,  by  one 
Haines,  predecessor  of  plaintiff.  The  complaint  states  a  cause 
of  action  with  reference  to  each  claim  in  the  form  appropriate 
to  present  the  issues  usually  tried  in  such  actions.    There  is 
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also  a  cause  of  action  with  reference  to  each  claim  asking 
injunctive  relief  to  restrain  trespasses  by  the  defendants  pend- 
ing a  trial  on  the  merits.  Upon  the  filing  of  the  complaint 
the  court  issued  the  injunction  as  prayed  for,  without  notice, 
requiring  the  defendants,  however,  to  execute  an  undertaking 
in  the  sum  of  $250.  Later,  the  pen^ty  of  the  undertaking 
was  increased  to  $25,000.  The  defendants,  other  than  Stohr 
and  Luhrsen,  appeared  and  filed  their  answers  on  July  29, 
and  at  the  same  time  moved  the  court  for  a  dissolution  of  the 
injunction.  The  defendants  Huxley  and  Richard  Manger  dis- 
claimed any  interest  in  the  premises  in  controversy.  The  de- 
fendants Danaher  and  Tower  put  in  issue  the  allegations  of 
the  complaint  and  disclaimed  any  interest  in  the  ground  cov- 
ered by  plaintiff's  claims,  except  so  far  as  they  are  in  conflict 
with  two  unpatented  claims  designated  by  them  as  the  Iron 
Master  and  Legal  Tender.  With  respect  to  these,  they  alleged 
that  they  were  in  possession  and  entitled  to  the  possession  of 
them  as  lessees  of  the  defendant  Clara  Manger,  who  is  the 
txue  owner.  Clara  Manger,  after  putting  in  issue  the  allega- 
tions of  the  complaint,  alleged  that  she  is  the  owner  of  the 
Iron  Master  and  the  Legal  Tender  claims  under  and  by  virtue 
of  locations  of  them  made  by  defendant  Huxley,  her  prede- 
cessor in  interest,  on  January  17  and  18,  respectively,  1917.  The 
defendants  Stohr  and  Luhrsen  made  no  appearance.  The  de- 
fendant Mahurin  filed  a  separate  answer  and  cross-complaint 
in  which,  besides  controverting  the  allegations  of  both  the 
plaintiff  and  the  defendants  other  than  Huxley  and  Richard 
Manger,  asserted  title  in  himself  under  two  unpatented  claims 
designated  as  the  Marble  and  Tipperary,  the  former  of  which 
was  located  on  December  1,  1917,  and  the  latter  on  January 
22,  1918.  There  is  no  controversy  but  that  the  several  claims 
mentioned  cover  the  same  ground.  The  motion  to  dissolve  the 
injunction  came  on  for  hearing  by  the  court  on  September  7, 
1920.  Defendants  assumed  the  burden  of  proof  and  intro- 
duced both  oral  and  documentary  evidence.  The  plaintiffs 
also  introduced  oral  and  documentary  evidence.    At  the  close  of 
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the  hearing  the  court  made  its  order  refusing  to  dissolve  the  in- 
junction. The  answering  defendants,  other  than  Mahurin, 
have  appealed. 

At  the  opening  of  their  brief,  counsel  for  defendants  sug- 
gest that  the  complaint  does  not  state  a  cause  of  action  because 
[1]  it  does  not  allege  that  the  defendants  are  insolvent.  The 
only  value  which  a  mining  claim  has,  speaking  generally,  is 
the  mineral  contained  in  it.  Therefore  trespass  upon  it  for 
the  purpose  of  extracting  ore — which  is  the  charge  here — tends 
to  exhaust  it,  thus  doing  it  an  irreparable  injury.  The  purpose 
of  an  injunction  in  such  case  is  to  preserve  the  estate  pending 
the  determination  of  the  question  of  title.  In  other  words,  its 
purpose  is  to  prevent  the  diminution  of  the  value  of  the  estate 
until  the  question  of  title  is  determined,  so  that  the  plaintiff, 
if  successful,  may  have  it  unimpaired  at  the  end  of  the  litiga- 
tion. An  allegation  of  insolvency  is,  therefore,  wholly  imma- 
terial. (Boyd  V.  Desrozier,  20  Mont.  444,  52  Pac.  53;  2  Lind- 
ley  on  Mines,  3d  ed.,  sec.  872.) 

The  principal  contention  made  by  counsel  is  addressed  en- 
tirely to  the  ultimate  question:  Who,  in  fact,  is  the  owner  of 
the  ground  in  controversy  ?  rather  than  to  the  question  whether 
the  court  wisely  exercised  its  discretion  in  continuing  the  in- 
junction in  force  until  the  determination  of  the  question  of 
title  by  a  trial  on  the  merits.  Conceding  that  the  court  prop- 
[2]  eriy  issued  the  injunction  in  the  first  place,  defendants 
insist  that  it  appears  from  the  evidence  introduced  by  them, 
which  was  not  disputed  by  plaintiff,  that  the  Legal  Tender 
and  Iron  Master  claims  were  located  prior  to  those  of  the 
plaintiff;  that  the  plaintiff  and  his  predecessor  both  had  con- 
structive as  well  as  actual  notice  of  these  locations  when  Haines 
attempted  to  make  those  of  plaintiff;  that  defendants  made 
their  discovery  before  they  made  their  locations,  which  ap- 
pears both  by  the  testimony  of  witnesses  introduced  and  by  the 
recitals  in  their  recorded  notices,  which  are  prima  facie  evi- 
dence of  all  the  facts  properly  recited  therein;  and  hence, 
that  the  court  erred  in  refusing  to  dissolve  the  injunction. 
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In  making  this  contention,  counsel  proceed  upon  the  theory 
that  whatever  defects  in  defendants'  locations  may  have  been 
disclosed  by  the  testimony  of  plaintiflF's  witnesses,  the  foregoing 
evidence  clearly  showed  that  defendants  were  vested  with  the 
title  as  against  plaintiff's,  and  therefore,  that  the  injunction 
should  have  been  vacated.  In  support  of  their  contention  they 
cite  several  cases,  among  them  Clark-Montana  Realty  Co,  v. 
Butie  dk  Superior  Copper  Co.,  233  t'ed.  547,  decided  by 
the  United  States  district  court  for  the  district  of  Montana 
(s.  c,  248  Fed.  609,  160  C.  C.  A.  509)  and  Butte  &  Superior 
Copper  Co.  v.  Clark-Montana  Realty  Co.,  249  U.  S.  12,  26,  63 
L.  Ed.  447,  39  Sup.  Ct.  Rep.  231;  Yosemite  etc,  MUl.  Co.  v. 
Emerson,  208  U.  S.  25,  30,  52  L.  Ed.  374,  28  Sup.  Ct.  Rep. 
196;  [see,  also,  Rose's  U.  S.  Notes],  and  Sivrtevant  v.  Vogel, 
167  Fed.  448,  93  C.  C.  A.  84.  There  is  no  question  but  that 
these  cases  furnish  support  for  the  contention  made  by  coun- 
sel. To  accept  the  doctrine  announced  by  them,  however, 
would  necessitate  the  overturning  of  the  rule  which  has  been 
observed  by  this  court  throughout  its  existence,  viz.,  that  the 
validity  of  a  location  of  a  mining  claim  depends  upon  a  sub- 
stantial compliance  by  the  locator  not  only  with  the  require- 
ments of  the  federal  statutes,  but  also  those  of  the  state  statute. 
While  the  notice  of  location  is  prima  fade  evidence  of  all  facts 
properly  recited  therein  (Rev.  Codes,  sec.  2284),  nevertheless, 
the  prima  facie  case  made  by  it  does  not  prevent  an  attack 
upon  it  by  showing  that  the  mandatory  provisions  of  the  stat- 
ute declaring  what  steps  are  necessary  to  make  a  valid  location 
have  not  in  fact  been  complied  with.  (Belk  v.  Meagher,  3 
Mont.  65;  Russell  v.  Eoyt,  4  Mont.  412,  2  Pac.  25;  Oarfield 
M.  &  M.  Co.  V.  Hamfimer,  6  Mont.  53,  8  Pac.  153;  Upton  v. 
Larkin,  7  Mont.  449,  17  Pac.  728 ;  Hamilton  v.  Huson,  21  Mont. 
9,  53  Pac.  101;  Mares  v.  DUlon,  30  Mont.  117,  75  Pac.  963; 
Hickey  v.  Anaconda  Copper  Min.  Co.,  33  Mont.  46,  81  Pac. 
806;  Ferris  v.  McNaUy,  45  Mont.  20,  121  Pac.  889.) 

It  is  true  that  the  legislature  in  the  passage  of  the  Act 
[3]     approved    February  18,  1907   (Rev.  Codes,    sees.    2283- 
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2296),  relaxed  somewhat  the  stringency  of  the  rule  established 
by  these  cases.  It  validated  the  locations  theretofore  made 
which  did  not  comply  with  the  requirements  of  the  laws  in 
force  up  to  that  time,  provided  the  rights  of  third  persons 
had  not  intervened  prior  to  the  passage  of  the  Act,  and  the 
making  and  recording  of  such  locations  conformed  to  its  require- 
ments. (Sec.  2292.)  Section  2293  declares  that  the  Act  ''shall 
not  be  deemed  mandatory"  with  reference  to  the  period  of  time 
within  which  an  act  should  be  done,  if  it  shall  be  performed 
"before  the  rights  of  third  persons  have  intervened,"  and  that 
"no  defect  in  the  posted  or  recorded  certificate  shall  be  deemed 
material  except  as  against  one  who  has  located  the  same  ground 
or  some  portion  thereof  in  good  faith  without  notice."  'This 
legislation  does  not  relax  the  rule  further  than  to  direct  the  courts 
to  disregard  defects  or  irregularities  in  the  posted  ahd  recorded 
notice,  and  the  failure  to  do  any  of  the  other  acts  made  neces- 
sary to  complete  a  location,  when  it  appears  that  such  acts 
have  in  fact  been  done  before  a  location  of  the  same  ground 
has  been  made  by  another.  It  does  not  declare  that  a  failure  to 
do  the  other  acts  required  to  perfect  a  location  shall  not  invali- 
date it.  In  this  respect  it  merely  declares  that  the  period  of 
time  prescribed  within  which  an  act  may  be  performed  shall  not 
be  deemed  mandatory  if  it  is  performed  before  the  rights  of 
third  parties  have  intervened.  It  does  not  purport  to  excuse 
the  performance  of  the  act,  even  though  the  subsequent  locator 
has  notice  of  a  prior  location  which  does  not  comply  with  the 
statute.  The  case  of  HeUnum  v.  Laughrin,  57  Mont.  380,  188 
Pac.  370,  cited  by  counsel,  does  not  hold  to  the  contrary. 
Therefore,  the  rule  announced  in  the  other  cases  cited  by 
counsel  is  not  applicable  under  the  statute  of  this  state. 

The  reason  underlying  the  decisions  of  this  court  cited  supra, 
is  that  the  locator  shall  demonstrate  his  good  faith  by  perform- 
ing the  several  acts  substantially  as  required  by  the  statute, 
before  he  can  effectively  asserl^  as  against  any  other  citizen,  an 
exclusive  right  to  the  portion  of  the  public  domain  covered 
by  his  alleged  location.    The  statute  supra,  in  relaxing  the  rule 
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only,  in  the  respects  noted,  impliedly  affirms  it  in  all  other 
respects.  To  sustain  the  contention  of  counsel  would  require 
this  court  to  determine  finally  the  question  of  title,  whereas 
the  district  court  did  not  undertake  to  determine  it,  but  merely 
whether,  there  being  a  controversy  over  the  title,  it  should 
exercise  its  discretion  in  preserving  the  property  until  it 
could  finally  determine  this  question  upon  a  trial  on  the  merits. 

There  was  evidence  to  the  effect  that  Huxley,  the  locator 
of  the  Legal  Tender  and  the  Iron  Master  claims,  did  nothing 
more  than  to  post  his  notices  and  mark  the  boundaries,  having 
appropriated  as  the  excavations  which  he  should  have  made, 
as  required  by  section  2283  of  the  Revised  Codes,  those  which 
had  1been  made  by  others  years  before  in  locating  and  en- 
deavoring to  develop  the  same  ground,  subsequently  abandoned. 
[4]  There  was  also  evidence  that  no  other  substantial  work 
was  thereafter  done.  There  was  a  sharp  conflict  in  the  evi- 
dence on  this  point  and  therefore  on  the  question  of  title  to 
the  ground  in  controversy.  Under  the  rule  announced  in  many 
decisions  by  this  and  other  courts,  the  district  court  properly 
exercised  its  discretion'  in  continuing  the  injunction,  especially 
since  the  court  had  required  the  plaintiff  to  give  ample  secur- 
ity to  protect  the  defendants  against  possible  loss.  (Boyd  v. 
Desrozier,  supra;  Parrot  Silver  &  Copper  Co.  v.  Heinze,  25 
Mont.  139,  87  Am.  St.  Rep.  386,  53  L.  R.  A.  491,  64  Pac.  326 ; 
Moloney  v.  King,  25  Mont.  188,  64  Pac.  351 ;  Heime  v.  Boston 
it  Mont.  C.  Copper  dk  Silver  Min.  Co.,  30  Mont.  484,  77  Pac. 
421 ;  Lowery  v.  Cole,  47  Mont.  64,  130  Pac.  410 ;  Consolidated 
Gold  &  S.  Min.  Co.  v.  Struthers,  41  Mont.  551,  111  Pac.  150; 
Twenty-one  Min.  Co.  v.  Original  Sixteen  to  One  Mine,  240  Fed. 
106,  153  C.  C.  A.  142,  and  cases  cited.) 

Counsel  contend  that  since  it  appeared  from  the  evidence 
[5]  that  after  the  injunction  was  issued  and  pending  the 
hearing  of  l^e  motion,  plaintiff  entered  upon  the  ground  and 
engaged  in  mining  operations  thereon,  the  injunction  should 
have  been  dissolved  as  of  course.  It  appeared  that  after  the 
injunction  was  issued,  employees  of  plaintiff  did  some  work 
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in  the  way  of  enlarging  some  of  the  excavations  on  the  ground, 
but  it  does  not  appear  that  these  operations  were  continuing 
at  the  time  of  the  hearing  or  that  any  ore  had  been  or  was 
being  removed.  The  evidence-  in  this  connection  is  at  best 
meager.  It  is  entirely  consistent  with  the  notion  that  the 
work  was  done  for  the  purpose  of  annual  representation  and 
not  for  the  extraction  and  removal  of  ore.  But  let  it  be  ash 
sumed  that  the  purpose  of  the  work  was  to  extract  and  remove 
ore  and  that  plaintiff  in  doing  it  was  guilty  of  an  abuse  of 
the  process  of  the  court,  as  counsel  contend  {Vamandt  v. 
Argentine  Min.  Co,,  48  Fed.  770),  this  conduct  was  reprehen- 
sible; but  it  does  not  therefore  follow, that  the  court  should 
have  dissolved  the  injunction.  If  it  had  done  so,  plaintiff 
would  have  no  cause  to  complain,  for  he  could  not  insist  that 
the  court  was  in  error  in  refusing  to  exercise  its  discretionary 
power  in  his  favor  under  these  circumstances.  It  does  not 
appear,  however,  that  this  feature  of  the  evidence  was  called 
to  the  attention  of  the  court,  or  that  defendants  asked  that 
the  injunction  be  made  reciprocal,  or  that  it  be  modified  in 
any  respect.  If  its  attention  had  been  called  to  it,  doubtless 
the  court  would  have  modified  the  injunction  so  as  to  prevent 
any  work  being  done  on  the  ground  other  than  annual  repre- 
sentation work  until  a  trial  of  the  question  of  title  and  a 
final  decree  determining  it.  If  the  defendants  desired  to  pre- 
serve the  status  quo  pending  the  litigation,  they  should  have 
applied  to  the  court  for  a  modification  of  the  injunction  so 
that  it  would  accomplish  this  purpose. 

Counsel  say  also  that,  as  the  injunction  stands,  it  prevents 
[6]  defendants  from  doing  their  annual  representation  work. 
Here  again  the  proper  course  for  defendants  to  have  pursued 
was  to  apply  to  the  court  for  a  modification  of  the  injunction 
80  as  to  permit  this.  If,  at  any  time  pending  the  litigation,  it 
becomes  necessary  to  perform  such  work,  upon  proper  appli- 
cation to  the  court  permission  will  doubtless  be  granted.  That 
the  injunction  is  broader  in  its  terms  than  it  should  have  been 
is  no  reason  why  this  court  should  reverse  the  lower  court  in 
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issuing  it,  especially  so  as  it  is  not  apparent  that  objection  on 
,   this  ground  at  the  time  the  motion  to  dissolve  it  was  sub- 
mitted. 
The  order  is  affirmed. 

^Affirmed. 

!%!ssociATB  JUSTICES  REnrNOU)S,  Cooper,  Hollowat  and  QaiiEn 
concur. 


HOSKINS,  Respondent,  v.  SCOTTISH  UNION  &  NATIONAL 

INSURANCE  CO.,  Appellant. 

(No.   4,242.) 

« 

(Submitted  January  7,  1921.    Decided  February  4,  1921.) 

[195  Pac.  837.] 

Reformation  of  Instrvments  —  Fire  Inswrcmce  Policy  —  Mutual 
Mistake  —  Evidence  —  Insufficienoy  —  Equity  —  Findings  — 
Specific  Findings  —  Verdict  —  Theory  of  Case  —  Burden  of 
Proof. 

Equity — ^Verdict  of  Jury  Advisory — ^Trial — Submission  of  General  laane— 
Special  Interrogatories— Befusal — Not  Error. 

1.  Since  a  jury  in  an  equity  ease  acts  only  in  an  advisory  capacity 
and  the  ultimate  decision  rests  with  the  court,  neither  submission  of 
the  general  issue  to  them  nor  refusal  to  submit  special  interrogatories, 
no  matter  how  pertinent,  constitutes  reversible  error. 

Appeal  and  Error— Specific  Findings — ^Duty  of  Party. 

2.  Under  section  6763,  Revised  Codes,  a  judgment  will  not  be  reversed 
for  failure  of  the  trial  court  to  make  specific  findings  where  the  com- 
plaining party  did  not,  at  the  close  of  the  evidence  and  argument, 
make  request  therefor  in  Writing  and  cause  such  request  to  be 
entered  in  the  minuses. 

Equity — ^Findings — ^Evidence — Insufficiency — Appeal    and    Etror. 

3.  A  decree  in  an  equity  case  will  not  be  set  aside  on  the  ground 
of  insufficiency  of  the  evidence  to  support  the  findings,  unless  they 
are  against  the  decided  preponderance  of  the  evidence. 

Eeformation — Theory  of  Case. 

4.  Where  plaintiff  in  an  action  on  a  fire  insurance  policy  proceeded 
in  the  district  court  upon  the  theory  that  reformation  of  the  policy 
was  necessary  to  enable  him  to  recover,  he  could  not  on  appeal  change 


4.    Beformation  of  insurance  policies,  see  note  in  65  Am.  St.  Bep,  514. 
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his  former  theory  and  nrge  that  recovery  could  be  had  without  refor- 
mation of  the  instrument. 

Same — Mistake  must  be  Mutual. 

5.  Beformation  of  a  contract  cannot  be  had  unless  it  appearp  that 
the  contract  as  actually  written  does  not  express  the  contract  as 
understood  and  agreed  upon  by  both  parties  at  the  time  it  was 
negotiated, — the  mistake  must  have  been  mutual. 

Same — Evidence — Insufficiency. 

6.  In  an  action  for  reformation  of  a  fire  insurance  policy,  and 
reeoveiy  thereon  when  ref  ormed|  evidence  reviewed  and  held  Jnsofficient 
to  warrant  a  finding  that  plaintiff  and  defendant's  agent  both  under- 
stood, at  the  time  it  was  written,  that  it  should  cover  the  contents  of 
two  buildings,  one  of  which  was  deetrcfyed  by  fire. 

Same — Burden    of    Proof. 

7.  In  an  action  to  reform  an  instrument,  the  burden  of  proving  that 
the  mistake  relied  upon  for  reformation  was  mutual  was  upon 
plaintiff. 

^Appeals  from  District  Court,  Migsoula  Couniff;  Asa  L.  Dun- 
can, Judge. 

Action  by  Joseph  Hoskins  against  the  Scottish  Union  & 
National  Insurance  Company.  From .  a  decree  for  plaintiff 
and  an  order  denying  a  motion  for  a  liew  trial,  defendant 
appeals.    Beversed. 

Cause  submitted  on  briefs  bf  Counsel. 

Mr.  Harry  H.  Parsons,  Mr.  E.  Eugme  Davis  and  Messrs. 
HaU  &  Pope,  for  Appellant. 

Messrs.  Patterson,  Heyfron  dk  8imes  and  Messrs,  Mulroney  dt 
Mulroney,  for  Respondent. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

This  action  is  brought  for  reformation  of  an  insurance 
policy  issued  by  appellant  to  respondent,  and  for  recovery 
upon  the  policy  as  reformed.  The  policy,  by  its  terms,  covered 
personal  property  therein  described  "all  while  contained  in 
the  two-story  frame  building  and  its  addition,  while  occupied 
as  a  boarding  and  rooming  house,  between  ten  and  fifteen 
rooms,  situated  in  the  town  of  Ravalli,  Missoula  county,  Mon- 
tana, and  known  as  the  Ravalli  Hotel." 
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The  complaint  alleges,  in  substance,  that  it  was  the  inten- 
tion of  the  parties  that  the  policy  should  cover  the  property 
contained  in  the  building  known  as  the  Ravalli  Hotel  proper 
and  another  building  about  forty-three  feet  distant  therefrom, 
known  as  the  Ravalli  Hotel  Annex,  which  latter  building  was 
used  as  a  lodging-house  in  connection  with  the  hotel.  The 
complaint  alleges  that  the  policy  should  be  reformed  and 
amended  to  state,  in  the  portion  of  the  policy  describing  the 
property  insured,  as  follows: 

**A11  while  contained  in  the  two  frame  buildings  and  their 
additions,  one  being  of  about  twenty  rooms  and  one  being  of 
about  fifteen  rooms,  while  occupied  as  boarding  and  rooming 
houses,  or  used  as  such,  at  the  time  the  agreement  for  said 
insurance  was  made  situated  in  the  town  of  Ravalli,  Missoula 
county,  Montana." 

Trial  was  had  before  the  court  sitting  with  a  jury.  The 
court  submitted  to  the  jury  the  general  issue,  also  one  special 
interrogatory,  both  of  which  were  resolved  by  the  jury  in  favor 
of  plaintiff.  After  verdict,  defendant  requested  certain  spe- 
cific findings  which  were  refused.  The  court  adopted  the 
geperal  verdict  and  special  finding  of  the  jury  and  rendered 
decree  in  favor  of  plaintiff.  By  this  decree  the  policy  was 
reformed,  not  as  prayed  for  in  the  complaint,  but  in  such 
manner  that  the  policy,  as  reformed,  would  cover  only  the 
contents  of  the  hotel  annex.  Motion  was  made  for  new  trial, 
which  was  overruled.  Appeal  was  taken  from  the  judgment 
and  order. 

Error  is  assigned  because  the  court  submitted  the  general 
[1]  issue  to  the  jury  and  refused  to  submit  to  the  jury  for 
its  answer  certain  special  interrogatories  proposed  by  defend- 
ant While  it  may  be  irregular  to  submit  the  general  issue  to 
the  jury  for  a  general  verdict  in  an  equity  case,  yet,  inasmuch 
as  the  action  of  the  jury  is  only  advisory,  and  the  ultimate 
decision  of  the  case  rests  with  the  court,  such  irregularity 
cannot  be  deemed  reversible  error.  The  same  principle  applies 
to  the  contention  that  the  court  erred  in  refusing  to  submit 
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to  the  jury  certain  special  interrogatories  proposed  by  the 
defendant,  no  matter  how  pertinent  such  interrogatories  may 
have  been. 

The  court  refused  to  make  certain  findings  requested  by 
[2]  defendant,  to  which  refusal  exception  was  taken.  The 
verdict  of  the  jury  was  rendered  upon  the  twelfth  day  of 
May,  1917,  and  upon  the  ninth  day  of  June,  1917,  defendant 
filed  its  request  for  the  adoption  of  certain  proposed  findings. 
No  request  for  findings  was  made  at  the  close  of  the  evidence 
and  argument  in  the  cause,  nor  was  any  request  entered  in 
the  minutes  of  the  court.  While  it  is  the  duty  of  the  court 
to  make  findings  on  questions  of  fact  tried  to  the  court 
(Rev.  Codes,  sec.  6763),  nevertheless  **no  judgment  shall  be 
reversed  on  appeal  for  want  of  findings  at  the  instance  of  any 
party  who,  at  the  close  of  the  evidence  and  argument  in  the 
cause,  shall  not  have  requested  findings  in  writing  and 
had  such  request  entered  in  the  minutes  of  the  court"  (Rev. 
Codes,  sec  6766).  This  statute  must  be  construed  to  mean  not 
only  that  no  judgment  shall  be  reversed  for  want  of  findings 
in  such  cases,  but  that  no  judgment  shall  be  reversed  for  fail- 
ure of  the  court  to  make  specific  requested  findings  at  the 
instance  of  any  party  who,  at  the  close  of  the  evidence  and 
argument,  shall  not  have  made  his  request  in  writing  and  had 
such  request  entered  in  the  minutes  of  the  court.  The  trial 
court  cannot  be  put  in  error  for  failure  to  make  findings  even 
though  requested,  unless  the  request  therefor  is  made  and 
minuted  at  the  time  required  by  the  statute.  (State  ex  rd. 
Qmntin  v.  Edwards,  40  Mont.  287,  20  Ann.  Cas.  239,  106  Pac. 
695.)  Not  having  requested  the  court  to  make  findings  until 
after  the  verdict,  and  not  having  such  request  entered  in  the 
minutes  of  the  court,  defendant  is  not  iq  a  position  to  raise 
any  question  upon  the  refusal  of  the  court  to  find  as  requested. 

It  is  contended  by  defendant  that  the  court  erred  in  denying 
[3]  defendant's  motion  for  judgment  at  the  close  of  plain- 
tiff's case,  in  entering  decree  for  plaintiff,  and  in  overruling 
defendant's  motion  for  a  new   trial.    These   assignments   of 
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error  raise  the  question  as  to  the  suflSciency  of  the  evidence 
to  support  the  findings.  As  has  heretofore  been  held  by  this 
court  the  decree  of  the  trial  court,  in  an  equity  case,  will  not 
be  set  aside  on  the  ground  that  the  evidence  is  insufficient 
to  support  the  findings,  unless  the  findings  are  against  the 
decided  preponderance  of  the  evidence.  {Steiner  v.  McMillan, 
ante,  p.  30,  195  Pac.  836,  and  cases  cited.)  This  court  will 
consider,  then,  whether  or  not  the  findings  upon  which  the  decree 
was  founded  were  against  the  decided  weight  of  the  evidence. 

The  decree  purports  to  reform  the  contract  of  insurance  and 
make  it  apply  exclusively  to  the  contents  of  the  hotel  annex. 
In  this  respect  there  can  be  no  question  but  that  the  decree 
is  contrary  to  all  of  the  evidence,  for  there  is  nothing  in  the 
record  to  the  effect  that  the  insurance  policy  was  intended 
to  cover  only  the  contents  of  the  annex.  "While  it  is  true  that 
the  policy  misstates  the  number  of  rooms  in  the  building  and 
refers  to  it  as  a  two-story  building  when  it  was  really  only 
a  story  and  a  half  building,  it  is  perfectly  clear  that  the  de- 
scription was  construed  by  both  parties  as  applicable  to  the 
hotel  proper.  Plaintiff's  contention  in  his  complaint,  sup- 
ported by  his  evidence  upon  the  trial,  is  that  the  agreement 
was  that  the  policy  should  cover  his  household  furniture  and 
other  personal  property  therein  mentioned  contained  in  both 
the  Eavalli  Hotel  proper  and  the  annex.  WhUe  the  evidence 
does  not  support  the  decree  in  this  particular,  the  error  is 
not  material,  for  this  case  does  not  involve  any  claim  for  loss 
upon  property  in  the  hotel  proper. 

Respondent  urges  in  this  court  for  the  first  time  that  the 
[4]  building  that  burned  was  included  within  the  description 
of  the  policy,  and  that  the  decree  should  be  affirmed  even 
though  reformation  of  the  policy  should  be  denied.  The  com- 
plaint states  a  cause  of  action  exclusively  for  reformation  of 
the  contract  of  insurance  and  for  recovery  thereon  as  re- 
formed. It  expressly  alleges:  That  the  policy  as  issued 
** failed  to  mention  and  include  the  personal  property  in  each 
of  said  buildings  as  agreed  upon  as  herein  mentioned,  and  as 
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said  defendant  had  agreed  and  as  it  was  the  duty  of  the  de- 
fendant so  to  do,  but  said  defendant  fraudulently  failed, 
omitted,  and  neglected  so  to  do,  *  *  *  and  caused  plain- 
tiff to  be  prejudiced  by  relying  upon  said  policy  covering  said 
personal  property  in  said  smaller  building."  The  complaint 
also  alleges:  ''That  plaintiff  has  demanded  of  defendant  that 
said  defendant  reform  said  policy  of  insurance  so  that  it  will 
cover  the  personal  property  contained  in  both  of  said  build- 
ings, including  the  personal  property  herein  mentioned,  which 
was  destroyed  as  aforesaid,  •  •  •  but  said  defendant 
fraudulently  fails  and  refuses  to  reform  said  policy." 

Upon  the  trial  objection  was  made  to  the  introduction  of 
evidence  of  conversations  between  plaintiff  and  the  insurance 
agent  prior  to  the  writing  of  the  policy,  on  the  ground  that 
it  was  an  attempt  to  vary  the  terms  of  a  written  contract; 
wheHupon  one  of  the  attorneys  for  plaintiff  made  the  follow- 
ing statement:  ''We  have  set  up  what  the  agreement  was  and 
it  was  not  the  policy  as  it  was  agreed  and  we  ask  that  it  be 
reformed."  Thereupon  the  tqal  proceeded  upon  the  theory 
that  the  policy  did  not  express  the  alleged  agreement  and 
that  reformation  of  the  policy  was  necessary  to  support 
a  recovery.  Respondent  having  stood  upon  this  theory 
throughout  the  trial,  he  cannot  now  change  front  and  recover 
in  this  action  upon  the  policy  without  reformation. 

Reformation  of  a  contract  cannot  be  had  unless  it  appears 
[5]  that  the  contract  as  actually  written  does  not  express 
the  contract  as  understood  and  agreed  upon  by  both  parties 
at  the  time  it  was  negotiated.  It  is  not  enough  for  one  party 
to  say  that  he  understood  that  the  contract  should  be  made 
in  a  certain  way,  for  that  lacks  the  essential  element  of  mu- 
tuality. For  a  mistake  on  his  part  alone  a  rescission  of  the 
contract  may  be  decreed,  but  the  other  party  cannot  be  com- 
pelled to  accept  his  understanding  of  the  contract  and  to  ful- 
fill it  in  accordance  with  that  understanding,  unless  it  also 
aflirmatively  and  clearly  appears  that  the  other  party  had  the 
same   understanding;  in  other  words,   the    mistake  must  be 
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mutual.  (34  Cyc.  915,  919;  Fiischen  ▼.  Thomas,  9  Mont.  52, 
22  Pac.  450.)  In  this  case,  before  plaintiff  can  recover,  he 
must  clearly  show  not  only  that  he  understood  that  the  con- 
tents of  the  annex  were  covered,  but  also  that  defendant 
through  its  agent  had  the  same  understanding. 

The  evidence  shows  that  the  plaintiff  negotiated  the  policy 
[6]  with  one  H.  J.  Morison,  and  the  conversation  between 
the  two  as  to  what  should  be  covered  by  it  was  not  overheard 
by  any  other  person.  The  plaintiff  testified  that  the  bulk 
of  his  furniture  was  in  the  hotel  proper  and  that  the  rest  was 
in  the  annex;  that  the  annex  was  used  in  connection  with  the 
hotel  for  the  purpose  of  lodging  customers,  and  in  that  sense 
was  considered  by  him  as  a  part  of  the  hotel;  that  he  took 
Morison  through  both  buildings  and  showed  him  what  he  had, 
and  that  Morison  looked  at  the  location  of  the  rooms  and 
chimneys  and  said:  *'A11  right;  you  will  be  fully  covered. 
I  will  fix  this  up."  After  the  policy  was  written  and  before 
it  was  delivered,  plaintiff  and  Morison  had  a  conversation 
regarding  it  in  which  the  latter  said:  ''Joe,  don't  worry. 
You  are  fully  covered  to  the  amount  of  $500.  Trust  me." 
Plaintiff  also  testified  that  he  understood  that  the  policy  was 
to  cover  the  property  in  both  buildings.  The  foregoing  con- 
fsrtitutes  the  substance  of  all  the  evidence  in  the  case  from 
which  any  possible  inference  could  be  made  that  Morison  had 
within  his  contemplation  the  writing  of  insurance  on  the  con- 
tents of  the.  annex. 

In  opposition  to  the  testimony  of  the  plaintiff,  Morison  tes- 
tified that  he  did  not  go  into  the  annex  at  all  nor  examine 
it;  that  he  solicited  of  plaintiff  insurance  upon  the  property 
in  the  annex,  but  that  plaintiff  declined  to  take  out  a  policy 
thereon  for  the  reason  that  he  could  not  afford  to  carry  any 
more  insurance,  and  for  the  further  reason  that  the  most  of 
the  goods  in  the  annex,  being  in  boxes,  could  easily  be  removed 
from  the  building  in  case  of  fire.  The  undisputed  testimony 
shows  that  in  fixing  the  rate  to  be  charged  upon  the  risk, 
plaintiff  and  Morison  measured  the  distance  between  the  hotel 
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proper  and  the  annex  in  order  to  determine  the  exposure,  and 
that  the  rate  which  was  given  was  the  basic  rate  as  modified 
by  the  exposure  and  the  number  of  rooms  in  the  building 
as  stated  by  plaintiff.  After  the  policy  was  written,  a  dupli- 
cate rider  attached  to  the  policy,  showing  the  rate  and  prop- 
erty covered,  was  sent  by  the  agent  to  the  board  of  under- 
writers to  be  checked  as  to  rate,  in  accordance  with  custom 
in  writing  such  policies.  The  board  of  underwriters  insisted 
that  the  rate  should  be  increased  by  twenty-five  cents  per 
hundred,  for  the  reason  that  in  the  Ravalli  Hotel  was  a  stove- 
pipe flue.  Morison,  being  under  the  impression  that  the  board 
of  ifnderwriters  was  in  error  in  this  respect,  went  to  Ravalli 
and  told  plaintiff  of  the  ruling,  and  thereupon  plaintiff 
showed  M'orison  that  there  was  a  stovepipe  flue  in  the  hotel 
proper.  There  was  not  any  stovepipe  flue  in  the  annex. 
Upon  ascertaining  that  the  stovepipe  actually  existed,  the 
change  in  the  rate  was  made.  The  undisputed  testimony 
further  shows  that,  whenever  a  policy  is  written  to  cover  the 
contents  of  two  separate  buildings,  the  amount  of  the  risk 
upon  the  contents  of  each  building  must  be  specified,  and 
that  a  policy  is  never  written  covering  the  contents  of  two 
separate  buildings  under  one  blanket  sum. 

Prom  the  foregoing  it  can  readily  be  seen  that  there  is  no 
substantial  evidence  showing  that  Morison  had^  any  under- 
standing whatever  that  the  policy  was  to  be  written  to  cover 
the  contents  of  both  buildings.  Morison,  in  stating  that  every- 
thing was  covered,  could  easily  have  meant  that  the  policy 
would  cover  all  in  the  hotel  proper,  without  having  any  refer- 
ence at  all  to  the  annex.  The  mere  fact  that  Morison  might 
have  gone  into  the  annex  and  looked  at  its  contents,  as  tes- 
tified by  plaintiff,  does  not  establish  the  fact  that  he  agreed 
with  plaintiff  that  those  items  should  be  covered  in  the  policy. 
The  other  facts  in  the  case  show  clearly  that  he  did  not  con- 
template the  writing  of  a  policy  to  cover  the  contents  of  both 
buildings,  but  rather  that  his  mind  was  centered  upon  writ- 
ing insurance  upon  the  contents  of  only  the  hotel    proper. 
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Even  though  plaintiflP  may  have  understood  that  the  contents 
of  the  annex  were  covered,  yet  his  case  lacks  the  necessary 
element  of  mutuality  as  to  the  agreement,  to  establish  his 
contention  that  the  court  should  reform  the  policy  in  this 
[7]  respect.  With  the  burden  resting  upon  him  to  clearly 
prove  his  case  and  failing  so  to  do,  the  relief  prayed  for  must 
be  denied. 

The  decree  and  order  are  reversed,  and  the  cause  is  re- 
manded, with  directions  to  render  decree  in  favor  of  defendant. 

Reversed  and  remanded. 

Mb.    Chief    justice    Bbantly    and    Assogiatb    Justices 
CooPEB,  HoLLOWAT  and  Oalen  concur. 
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Constitution — Initiative  Laws — State  Bonds — '* Appropriation^^ 
— Power  of  People — Title  of  Act — Sufficiency — Filing  Peti- 
tions— Time — Prooedure. 

Statute*— ConjBtitution  ality — ^Presumptions. 

1.  The  constitutionality  of  a  legislative  enactment  is  prima  facie 
presumed,  and  every  intendment  is  in  favor  of  upholding  it  unless  it 
appears  unconstitutional  beyond  a  reasonable  doubt. 

Q^me — Legislature — ^Powers — Constitutional    Limitations. 

2.  The  declarations  of  the  Constitution  are  conclusive  upon  the  leg- 
islature and  prevent  the  enactment  of  any  law  which  has  for  its  pur- 
pose the  extinction  or  limitation  of  the  powers  conferred  by  the 
constitutional  provisions. 

Initiative  Laws — Power   »f  People — Constitutional  Limitations. 

3.  In  the  exercise  of  their  prerogative  to  initiate  laws  under 
Article  V,  section  1,  of  the  Constitution,  ^he  people  are  subject  to 

»-  -  ■ 

1.     Construction  of  initiative  or  referendum  provision  in  Constitution, 
statute  or  municipal  charter,  see  note  in  Ann.  Cas.  1916B,  819. 
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the  same  constitutional  limitations  as  are  applicable  to  the  legii- 
lative  assembly. 

Statutes — ^Legislature— People — ^Plenary  Powers. 

4.  In  so  far  as  the  Ck>n8titution  offers  no  restriction,  the  law-mak- 
ing body,  whether  it  be  the  people  under  the  initiative  or  the  legia- 
lative   assembly,   has  plenary  legislative  power. 

initiative  Laws-~Constitution — "Appropriation"  Measures. 

5.  Held,  that  the  word  "appropriations"  used  in  section  1  of  Article 
Y  of  the  Constitution  excluding  the  right  to  initiate  (or  refer)  laws 
relating  to  appropriations  from  the  power  of  the  people  in  their  law- 
making capacity,  means  the  setting  apart  of  a  portion  of  the  public 
funds  for  a  public  purpose,  or  a  specific  designated  fund  in  esse  or 
for  which  provision  has  been  made,  it  not  being  necessary,  to  con- 
stitute a  valid  appropriation,  that  the  fund  be  then  in  the  treasury. 

Same — State  Bond  Issues — Not  Appropriation  Measures. 

6.  Held,  that  moneys  raised  from  the  sale  of  state  bonds  for  a 
specified  purpose  and  placed  in  the  treasury  to  the  credit  of  a  partic- 
ular fund  is  not  an  "appropriation"  within  the  meaning  of  section  1, 
Article  V,  of  the  Constitution,  and  that  therefore  Initiative  Measure 
No.  19,  providing  for  the  issuaDce  and  sale  of  bonds  the  proceeds  of 
which  are  to  be  used  for  the  construction,  repair,  etc,  of  buildings 
at  the  state  educational  institutions,  etc,  is  not  an  appropriation  Act, 
and  hence  was  sot  excluded  from  the  legislative  prerogative  of  the 
people. 

Same. 

7.  Initiative  Measure  No.  19  is  self -executing,  and  an  appropriation 
of  the  moneys  placed  in  the  fund  created  by  it  ia  not  requisite  as 
a   condition  precedent  to  their  being  paid  out  on  proper   warrant. 

Same — ^Bond    Issues — Constitution — Sufficiency   of    Tax    Levy — ^Legislative 
Question. 

S.  The  fact  that  Initiative  Measure  19  is  indefinite  as  to  the  time 
during  which  it  shall  be  operative  and  the  tax  levy  provided  for  is 
limited,  held,  not  to  render  it  violative  of  section  2,  Article  XIII,  of 
the  Constitution,  the  question  whether  the  tax  provided  for  prove  to 
be  sufficient  or  insufficient  to  pay  principal  and  interest  on  the 
bonds  being  one  addressed  to  legislative  action,  in  the  absence  of 
an  affirmative  showing  that  it  is  not  sufficient. 

Same — Constitution — Singleness  of  Subject. 

9.  Held,  that  Initiative  Mcnpure  No.  19  does  not  contravene  the 
constitutional  provision  (Article  V,  section  23)  forbidding  the  enact- 
ment of  any  law  containing  more  than  one  subject  which  shall  be 
clearly  expressed  in  its  title. 

Same — ^Procedure — Substantial  Compliance  Sufficient. 

10.  In  initiating  a  measure  under  the  power  reserved  to  the  people 
by  section  1,  Article  Y,  of  the  Constitution,  a  substantial  compliance 
with  the  legislative  direction  contained  in  the  provisions  of  sections  110 
and  111  of  the  Revised  Codes,  as  amended  by  Chapter  66,  Laws  of  1913, 
IB  necessary. 

Same — Title — ^Limitation  as  to  Number  of  Words. 

11.  Held,  that  the  provision  of  section  110,  Revised  Codes,  as 
amended  that  the  title  for  an  initiated  measure  shall  not  exceed  one 
bundred  words,  has  reference  to  the  title  as  certified  by  the  secfe- 

5.  What  constitutes  "appropriation"  of  public  money  within  constitu- 
tional provision  relating  thereto,  see  note  in  Ann.  Cas.  I915A,  1240. 
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tarj  of  state  to  the  countj  clerks  and  not  to  the  title  as  presented 
to  him  bj  the  proponents  of  the  measure,  and  that  the  title  to 
Initiative  Measure  No.  19  meets  the  statutory  requirement. 

Same — Title  on  Ballot — Number  of  Words. 

12.  In  determining  whether  the  title  of  an  initiated  measure  as  it 
appears  upon  the  ballot  contains  more  than  ten  words  contrary  to  the 
provision  of  section  111,  Revised  Codes,  as  amended,  the  words  "For 

Initiative    Measure    No. "    and    "Against    Initiative    Measure 

No.  "  must  be  excluded  from  computation. 

Same — Title  on  Ballot — ^Technicalities. 

13.  Held,  that  the  fact  that  the  title  to  Initiative  Measure  No.  19 
on  the  ballot  submitted  at  the  election  contained  twelve  words,  if 
the  figures  "$5,000,000"  be  counted  as  three  words,  reading  "five 
million  dollars,"  instead  of  ten,  as  required  by  amended  section  111, 
Bevised  Codes,  does  not  invalidate  it,  in  the  absence  of  a  showing 
that  the  electors   were  injured  or  deceived  by  the  technical  defect. 

Same — Petitions — Submitting  Arguments  Against — Time  for  Filing. 

14.  Under  section  112,  Bevised  Codes,  the  time  for  placing  argu- 
ments with  the  secretary  of  state  for  publication  in  opposition  to 
an  initiative  measure  runs  from  the  date  of  the  completion  of  the 
filing  of  the  petitions  for  its  submission,  and  not  from  the  date  of 
the  governor's  proclamation. 

Same — ^Petitions — Insufficiency  of  Time  for  Filing  Arguments  in  Opposi- 
tion— Legislative  Question. 

15.  The  question  whether  sufficient  time  is  allowed  by  the  statute 
(sec.  112,  supra)  for  filing  arguments  in  opposition  to  a  proposed 
initiative  measure  is  one  addressed  to  the  legislative  department 
rather  than  to  the  judiciary. 

Same — Petitions  may  be  Filed  in  Sections. 

16.  Under  section  107,  Bevised  Codes,  petitions  for  the  initiation 
of  a  measure  may  be  filed  in  sections  for  convenience  in  handling. 

Original  application  for  injunction  by  the  State,  on  the  rela- 
tion of  James  H.  Bonner,  against  Jos.  M.  Dixon,  Governor, 
and  others,  constituting  the  state  board  of  examiners.  Order 
to  show  cause  set  aside,  and  proceeding  dismissed. 

Messrs.  Murphy  &  Whitlocic,  for  Relator,  submitted  a  brief; 
Mr.  A.  N.  WMtlock  argued  the  cause  orally. 

1.  Initiative  Measure  No.  19  is  a  law  relating  to  appropria- 
tions of  money  and  therefore  not  subject  to  the  initiative 
under  the  provisions  of  Article  V,  section  1,  of  the  Constitu- 
tion. .  It  is  fundamental  that  in  so  far  as  the  Constitution  of 
this  state  offers  no  restriction,  the  law-making  body  has  plen- 
ary legislative  power  {In  re  Pomeroy,  51  Mont.  119,  151  Pac. 
333),  and  no  distinction  is  to  be  made  in  this  regard  between 
a  statute  enacted  by  the  people  directly  and  one  enacted  by 
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the  legislative  assembly.  {State  ex  rel.  Evans  v.  Stewart,  53 
Mont.  18,  161  Pac.  309.) 

The  authorities  generally  lay  down  the  rule  that  an  appro- 
priation' is  the  setting  apart  from  the  public  revenue  of  a  cer- 
tain sum  of  money  for  a  specific  object  in  such  manner  that 
the  executive  oflScers  of  the  government  are  authorized  to  use 
that  money  and  no  more,  for  that  object  and  no  other. 
{Stratton  v.  Qreenif  45  Cal.  149;  State  v.  Moore,  50  Neb.  88, 
61  Am.  St.  Rep.  538,  69  N.  W.  373 ;  Menefee  v.  Askew,  25  Okl. 

623,  27  L.  E.  A.  (n.  s.)  537,  107  Pac.  159.)  This  court  in  the 
case  of  State  v.  Hickman,  9  Mont.  370,  8  L.  R.  A.  403,  23  Pac. 
740,  approved  the  general  definition  of  appropriation,  holding 
in  that  case  that  an  appropriation  was  in  fact  accomplished 
by  the  provision  of  the  Constitution  itself  with  reference  to  the 
salaries  of  certain  state  olficers,  and  that  no  legislative  Act 
was  necessary. 

It  is  not  necessary  to  constitute  a  valid  appropriation  that 
the  fund  be  then  in  the  treasury.  As  a  matter  of  fact,  it  is 
very  rarely  the  case  that  there  are  funds  to  meet  an  appro- 
priation at  the  very  time  the  appropriation  is  made.  {People 
V.  Chicago  ds  N.  W.  R.  Co.,  249  111.  170,  94  N.  B.  57 ;  Shattwk 
V.  Eincaid,  31  Or.  379,  49  Pac.  758.)  In  this  connection  an 
appropriation  is  to  be  distinguished  from  a  disbursement. 
{Braum  v.  Honiss,  74  N.  J.  L.  501,  68  Atl.  150.)  To  consti- 
tute a  valid  appropriation  it  is  not  necessary  that  the  amount 
be  specifically  and  definitely  fixed,  but  it  is  sufficient  if  a 
definite  limit  is  fixed  in  the  Act  of  appropriation  which  may 
not  be  exceeded.  {State  v.  Holmes,  19  N.  D.  286,  123  N.  W. 
884.)  We  have  not  found  any  case  where  the  right  to  initi- 
ate a  bond  issue  of  any  kind  has  been  determined,  but  we  do 
find  a  few  cases  relating  to  bond  issues  which  shed  light  on 
the  proper  construction  to  be  placed  upon  the  term  **  appro- 
priation."    (See  Carr  v.  State,  127  Ind.  204,  22  Am.  St.  Rep. 

624,  11  L.  R.  A.  370,  26  N.  E.  778 ;  ViUaffe  of  Canandaigua  v. 
Hayes,  90  App.  Div.  336,  85  N.  Y.  Supp.  488.)  In  the  case 
last  above  cited  it  is  held  in  effect,  that  the  voting  of  a  bond 
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ifisue  together  with  a- tax  to  retire  the  same  amounts  to  an 
appropriation  of  money.  The  following  cases  are  also  of  value 
in  passing  upon  this  question:  Bistine  v.  State,  20  Ind.  328; 
Colbert  v.  State,  86  Miss.  769,  39  South.  65;  McClure  v.  Nye, 
22  Cal.  App.  248,  133  Pac.  1145;  State  v.  Clausen,  85  Wash. 
260,  Ann.  Cas.  1916B,  810,  148  Pac.  28;  BartUng  v.  Wait, 
96  Neb.  532,  148  N.  W.  507.  None  of  these  cases  re- 
fers to  the  initiation  of  a  bond  .issue,  but  several  of 
them  are  cases  where  the  question  was  whether  or  not  an  issue 
could  be  referred  to  the  people  under  a  referendum.  If  a  meas- 
ure of  this  kind  can  be  initiated,  then  under  the  same  Article 
of  the  Constitution  it  may  be  referred  if  previously  passed  by 
the  legislature.  (See,  also,  State  ex  rel.  Ca^npbeU  v.  Stewart,  54 
Mont.  504,  Ann.  Cas.  1918D,  1101,  171  Pac.  755.) 

2.  The  measure  does  not  provide  for  the  levy  of  a  tax  suffi- 
cient to  pay  the  interest  on  and  extinguish  the  principal  of  the 
debt  authorized  by  the  Act  within  the  time  limited  by  it  for  the 
payment  thereof,  as  required  by  Article  XIII,  section  2,  of  the 
Constitution  of  Montana. 

In  the  case  of  State  ex  rel,  Campbell  v.  Stewart,  suTpra,  the 
court  in  considering  the  War  Defense  Act  held  that  the 
Act  which  authorized  the  issuance  of  bonds  not  exceeding  a 
certain  sum  did  not  create  a  debt  within  the  meaning  of  the 
section  referred  to.  It  is  true  that  in  that  case  the  court  was 
considering  an  Act  which  came  within  the  exception  set  out 
in  section  12  of  Article  XII,  relating  to  appropriations  to  as- 
sist in  the  defense  of  the  United  States  in  time  of  war,  which 
makes  the  levy  of  a  tax  unnecessary  in  such  case.  But  the 
court  again  discussed  this  question  in  the  Orain  Elevator  Bonds 
Case — State  ex  rel,  Lyman  v.  Stewart,  58  Mont.  1, 190  Pac.  129 — 
where  it  was  held  that  a  provision  for  the  levy  of  a  tax  very 
similar  to  the  one  contained  in  this  measure  was  sufficient,  and 
the  court  further  held  that  the  question  of  whether  or  not  this 
levy  was  sufficient  to  meet  the  obligation  was  a  legislative  ques- 
tion with  which  the  court  had  nothing  to  do.    We  believe, 
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therefore,  that  this  question  is  concluded  by  the  former  deci- 
sions of  this  court. 

3.  The  measure  contains  more  than  one  subject  in  contraven- 
tion of  Article  V,  section  23,  of  the  Constitution,  and  attempts 
to  authorize  the  issuance  of  bonds  for  several  purposes  which 
are  not  related  or  connected.  A  valuable  note  collecting  the 
decisions  upon  this  point  will  be  found  in  61  Am.  Dec,  page 
340.  This  rule  has  been  held  to  apply  to  initiative  measures 
as  well  as  those  passed  by  the  legislature.  {People  v.  McBride, 
234  111.  146,  123  Am.  St  Sep.  82,  14  Ann.  Cas.  994,  84  N.  E. 
865;  State  v.  Richardson,  48  Or.  309,  8  L.  B.  A.  (n.  s.)  362, 
85  Pac.  225.)  The  bill  in  question  provides  for  a  bond  issue 
and  makes  detailed  provision  for  the  use  of  the  proceeds  in 
behalf  of  various  institutions  created  for  different  purposes,  as 
will  hereafter  be  jwinted  out.  Our  court  has  had  before  it  a 
number  of  times  this  particular  requirem^it  of  the  Constitu- 
tion, and  the  following  cases  are  referred  to:  Evers  v.  Hudr 
son,  36  Mont.  135,  92  Pac.  462;  Beid  v.  Lincoln  County,  46 
Mont.  31,  125  Pac.  429;  State  ex  rel.  Campbell  v.  Stewart,  54 
Mont  504,  Ann.  Cas.  1918D,  1101,  171  Pac.  755;  State  ex  rel. 
Hay  V.  Alderson,  49  Mont  387,  Ann.  Cas.  1916B,  39,  142  Pac- 
210. 

It  is  a  well-established  rule  that  unrelated  propositions  to  in- 
cur indebtedness  or  authorize  the  issuance  of  bonds  cannot  be 
properly  submitted  as  a  single  question,  but  must  be  submitted 
separately.  (Bioine  v.  Hamilton,  64  Wash.  353,  35  L.  R.  A. 
(n.  s.)  577,  116  Pac.  1076.)  In  other  words,  there  should  be  a 
unity  of  purpose,  as  said  by  this  court  in  Reid  v.  Lincoln 
County,  46  Mont.  31,  125  Pac.  429.  Other  Montana  cases  es- 
tablishing the  doctrine  are:  Evers  v.  Hudson,  supra;  State  v. 
Ross,  38  Mont  319,  99  Pac.  1056 ;  State  v.  Alderson,  49  Mont 
387,  Ann.  Cas.  1916B,  39,  142  Pac.  210. 

The  following  cases  from  other  jurisdictions  lay  down  the 
same  rule:  Abbott  on  Public  Securities,  sec.  180;  Stem  v.  City  of 
Fargo,  18  N.  D.  289,  26  L.  R.  A.  (n.  s.)  665,  122  N.  W.  403; 
City  of  Denver  v.  Hayes,  28  Colo.  110,  63  Pac.  311;  Ross  v. 
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lApscomb,  83  S.  C.  136,  137  Am.  St.  Rep.  794,  65  S.  E.  451; 
Town  of  Woodlaum  v.  Cain,  135  Ala.  369,  33  South.  149 ;  Gray 

m 

V.  Mount,  45  Iqwa,  591;  Rea  v.  Citi/  of  La  Fayette,  130  Qa. 
771,  61  S.  E.  707 ;  Elyria  Gas  &  Water  Co.  v.  City  of  Elyria, 
57  Ohio  St.  374,  49  N.  E.  335 ;  Chase  v.  Gilhert,  83  S.  C.  546, 

65  S.  E.  735 ;  McBryde  v.  City  of  Montesano,  7  Wash.  69,  34 
Pac.  559;  Coleman  v.  Eutaw,  157  Ala.  327,  47  South.  703; 
Linn  v.  City  of  Omaha,  76  Neb.  552,  107  N.  W.  983 ;  City  of 
Oakland  v.  Thompson,  151  Cal.  572,  91  Pac.  387 ;  State  ex  rel. 
Horsley  v.  Ca/rhon  County,  38  Utah,  563,  114  Pac.  522;  State 
V.  WUd&r,  217  Mo.  261,  116  S.  W.  1087. 

4.  The  title  of  said  initiative  measure  exceeds  one  hundi^ed 
words  in  contravention  of  section  110,  Revised  Codes,  as 
amended  by  Chapter  66  of  the  Laws  of  1913,  and  that  the  title 
on  the  ballots  contains  more  than  ten  words,  in  contravention 
of  section  111,  Revised  Codes,  as  amended  by  the  same  Chap- 
ter. 

If  the  court  should  conclude  that  either  of  these  sections  has 
been  violated,  then  the  question  arises  as  to  whether  or  not 
these  provisions  are  merely  directory  provisions  which  may  be 
entirely  disregarded.  (See  State  ex  rel.  v.  Alderson,  49  Mont. 
387,  Ann.  Cas.  1916B,  39,  142  Pac.  210.)  The  following  cases 
bear  upon  the  question  of  the  importance  to  be  attached  to 
violations  similar  to  the  one  referred  to  under  this  objection: 
Murphy  v.  City  of  San  Luis  Obispo,  119  Cal.  624,  39  L.  R.  A. 
444,  51  Pac.  1085;  Abbott  on  Public  Securities,  sec.  132;  Stem 
V.  BetUehem  Borough,  231  Pa.  461,  80  Atl.  984 ;  Dick  v.  Scar^ 
borough,  73  S.  C.  150,  53  S.  E.  86;  State  v.  Millar,  21  Okl. 
448,  96  Pac.  747 ;  Wightman  v.  Village  of  Tecumseh,  157  Mich. 
326,  122  N.  W.  122. 

5.  The  petitions  for  initiative  were  not  filed  within  the  time 
required  by  law,  and  persons,  committees  or  organizations  op- 
posing said  Initiative  Measure  No.  19  were  not  permitted  or 
given  the  opportunity  to  place  with  the  secretary  of  state  for 
distribution  any  pamphlets  they  might  desire,  as  provided  by 
section  112  of  the  Revised  Codes. 
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There  are  a  number  of  cases — ^none  of  them  exactly  in 
point — ^whieh  illustrated  the  seriousness  which  the  courts  have 
attached  to  infractions  of  procedural  requirements,  and  we  cite 
the  following  as  a  matter  of  general  information:  State  v. 
Tooker,  15  Mont.  8,  25  L.  E.  A.  560,  37  Pac.  840;  State  v. 
DaUes  City,  72  Or.  337,  Ann.  Cas.  1916B,  855,  143  Pac.  1127, 
which  cases  involve  the  question  of  a  failure  to  publish  notice 
as  required  by  Constitution  or  statute;  Wright  v.  City  of 
McMinnviUe,  59  Or.  397,  117  Pac.  298;  Staples  v.  City  of 
Astoria,  81  Or.  99,  158  Pac.  518 ;  HUdreth  v.  Taylor,  117  Ark. 
465,  175  S.  W.  40,  which  involve  the  question  of  defective 
notice ;  Ex  parte  Smith,  49  Okl.  716,  154  Pac.  521,  holding  an 
initiative  election  void  for  failure  to  distribute  pamphlets  as 
required;  Day  v.  City  of  Salem,  65  Or.  114,  Ann.  Cas.  1915A, 
1011,  131  Pac.  1028,  holding  the  omission  of  the  warning  clause 
from  petition  was  not  fatal ;  Staie  v.  Hawell,  77  Wash.  651, 138 
Pac.  286,  relating  to  the  time  for  filing. 

In  considering  this  contention  the  following  considerations 
from  the  standpoint  of  the  respondents  must  of  course  be  kept 
in  mind:  1.  That  no  opposing  argument  of  any  kind  was  filed 
at  any  time;  2.  That  the  question  was  not  raised  until  after 
the  election  was  held  and  that  a  majority  of  over  twenty  thou- 
sand had  been  returned  in  favor  of  the  measure;  3.  There  is 
the  principle  established  in  this  state  by  a  long  line  of  deci- 
sions that  where  it  does  not  appear  that  the  result  would  have 
been  changed,  and  it  does  appear  that  the  requirements  of  the 
law  were  substantially  complied  with,  errors  of  this  character 
may  not  be  urged.  {Reid  v.  Lincoln  County,  46  Mont.  31,  at 
59,  125  Pac.  429;  Potter  v.  Furnish,  46  Mont.  391,  128  Pac. 
542;  Staie  ex  rel.  Patterson  v.  Lewtz,  50  Mont.  322,  146  Pac. 
932;  Wright  v.  Flynn,  55  Mont.  61,  173  Pac.  421.) 

Finally,  there  is  the  doctrine  applying  to  measures  passed 
by  the  legislature  that  the  courts  will  not  go  behind  the  en- 
rolled bill.  This  doctrine  is  fully  discussed  in  ^  note,  40 
L.  E.  A.  (n.  8.),  page  1. 
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It  may  be  urged  that  likewise  the  court  in  this  case  will  not 
go  behind  the  proclamation  of  the  governor  issued  on  Decem- 
ber 6,  inmiediately  following  the  canvass  of  the  votes,  which 
proclamation  declared  the  law  to  be  in  full  force  and  effect 
from  that  day.  However,  in  this  state  the  case  of  Palatine  Ins. 
Co.  V.  Northern  Pac.  By.  Co.,  34  Mont.  268,  9  Ann.  Cas.  579, 
85  Pac.  1032,  applies  that  doctrine  so  as  not  to  preveift  the 
court  from  going  behind  the  enrolled  bill  and  declaring  an  Act 
invalid  for  a  failure  of  the  journal  to  record  the  names  of 
those  voting,  though  the  decision  in  that  case  has  been  strictly 
♦  limited  by  the  later  decision  ol^  State  ex  rel.  ^egg  v.  Erickson, 
39  Mont.  280,  102  Pac.  336.  If  the  court  goes  behind  the 
proclamation  of  the  governor  declaring  the  Act  passed,  and 
further  concludes  that  his  proclamation  issued  after  the  filing 
of  the  petition  is  the  official  notice  thereof,  prior  to  which  time 
those  opposing  the  measure  are  not  called  upon  to  file  opposing 
arguments,  then  clearly  the  opportunity  of  filing  such  argu- 
ments within  the  time  prescribed  was  not  afforded  them,  and 
the  question  for  the  court  to  determine  is  whether  or  not  that 
is  sufficient  to  invalidate  the  election  in  view  of  the  result 
thereof. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  Mr.  'A.  H. 
Angstman  and  Mr.  Gael  O.  Wilson,  Assistant  Attorneys  Gen- 
eral, for  Respondents,  submitted  a  brief;  Mr.  Rankin,  and  Mr. 
H.  H.  Parsons,  Amicus  Curiae,  argued  the  cause  orally. 

Initiative  Measure  No.  19  does  not  relate  to  an  appropriation 
of  money,  within  the  meaning  of  our  Constitution.  The  word 
■* appropriation,'*  as  used  in  the  various  sections  of  our  Consti- 
tution, was  evidently  intended  to  be  used  in  its  strict  sense  of 
setting  aside  certain  funds  in  the  state  treasury  for  a  definite 
purpose  and  has  application  to  the  general  fund  of  the  state 
and  not  to  a  special  fund  to  be  raised  by  the  issuance  of  bonds, 
as  provided  in  the  measure  under  consideration.  In  the  case 
of  State  V.  Iverson,  125  Minn.  67,  145  N.  W.  607,  the  supreme 
court  of  Minnesota  had  under  consideration  the  question  as  to 


59  Mont]    State  ex  bel.  Bonneb  v.  Dixon  et  al.  67 

[59  Mont.  58.] 

whether  section  9  of  Article  IX  of  the  state  Constitution,  which 
provides  that:  **No  money  shall  ever  be  paid  out  of  the  treas- 
ury of  this  state,  except  in  pursuance  of  an  appropriation  by 
law,"  prevented  the  payment  of  a  warrant  upon  the  state 
treasury  without  an  appropriation,  under  a  law  which  pro- 
vided for  a  tax  upon  the  gross  earnings  of  railroads  and  which 
provided  for  the  apportionment  of  the  said  taxes  by  the  state 
tax  commission  to  the  different  municipalities  in  accordance 
with  the  earnings  of  the  railroad  company  in  each.  The  court 
held  that  the  constitutional  provision  above  quoted  did  not  re- 
fer to  the  money  thus  raised,  because  the  money  was  not  part 
of  the  general  revenue  fund  of  the  state,  and  that  the  consti- 
tutional provisions  had  application  merely  to  that  fund.  (See, 
also,  State  v.  Searle,  77  Neb.  155,  108  N.  W.  1119,  109  N.  W. 
770;  Commonwealth  v.  PaweU,  249  Pa.  144,  94  Atl.  746;  State 
ex  reL  Ridgell  v.  Hall,  99  Neb.  89,  155  N.  W.  228,  156  N.  W. 
16;  Bartling  v.  Wait,  96  Neb.  532,  148  N.  W.  507.) 

The  tax  imposed  by  the  Act  is  sufficient  to  pay  the  interest 
and  principal  within  the  time  required  by  the  Constitution. 
(See  State  ex  rel.  Lyman  v.  Stewart,  58  Mont.  1,  190  Pac.  129; 
Morton,  Bliss  &  Co.  v.  Comptroller-General  of  South  Carolina 
iHoge),  4  S.  C.  430;  Epping  v.  Columbus,  117  Ga.  263,  43 
S.  E.  803 ;  Rowland  v.  Board  of  Supervisors,  109  Cal.  152,  41 
Pac.  864;  Bassett  v.  City  of  El  Paso,  88  Tex.  16?,  30  S.  W. 
893;  State  v.  Allen,  183  Mo.  283,  82  S.  W.  103;  1  Dillon  on 
Municipal  Corporations,  p.  421.) 

The  measure  in  question  relates  to  but  one  general  subject 
and  does  not  violate  the  terms  of  section  23  of  Article  V  of  the 
Constitution.  By  numerous  decisions  of  this  court  it  has  been 
held  that  parts  of  legislation  which  have  a  natural  connection 
and  can  reasonably  be  said  to  relate  directly  or  indirectly  to 
one  general  and  l^itimate  subject  of  legislation  can  be  united 
in  an  Act  without  contravening  the  constitutional  provision  in 
question.  {Evers  v.  Hudson,  36  Mont.  135,  92  Pac.  462;  State 
V.  Ross,  38  Mont.  319,  99  Pac.  1056.)^ 
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In  the  case  of  Reid  v.  Lincoln  County,  46  Mont  31,  125  Pac. 
429,  thia  court  entered  into  an  exhaustive  discussion  of  this 
question  and  quoted  with  approval  the  language  of  various 
courts  of  other  states,  and  among  others,  quoted  from  the  case 
of  State  ex  rel.  Horsley  v.  Carbon  County,  38  Utah,  563,  114 
Pac.  522,  which  held  that  a  proposition  to  issue  $30,000  county- 
bonds,  $25,000  to  build  bridges  and  $5,000  to  build  and  re- 
pair roads,  was  for  one  general  object,  and  that  they  did  not 
state  two  purposes  required  to  be  separately  submitted.  {Clark 
V.  Oity  of  Los  Angeles,  160  Cal.  31,  116  Pac.  722.) 

The  title  of  the  bill  as  certified  to  the  county  clerks  by  the 
secretary  of  state  complied  with  the  legal  requirements. 

Section  110,  Revised  Codes,  as  amended  by  Chapter  66,  Laws 
of  1913,  does  niot  require  the  title  of  the  bill  itself  to  be  limited 
to  one  hundred  words,  but  merely  requires  the  secretary  of 
state  to  use  for  each  measure  a  title,  furnished  by  the  organi- 
zation presenting  the  measure,  which  does  not  exceed  100 
words.  The  title  used  by  the  secretary  of  state  does  not  ex- 
ceed one  hundred  words.  There  is  a  serious  question  likewise 
whether  the  legislature  may  limit  the  number  of  words  to  be 
used  in  the  title  when  no  such  limitation  is  prescribed  by  the 
Constitution. 

It  is  likewise  contended  that  the  measure  violates  the  provi- 
sions of  section  111  of  the  Revised  Codes  as  amended  by  Chap- 
ter 66  of  the  1913  Session  Laws,  which  provides  in  part  that 
''no  title  on  a  ballot  shall  contain  more  than  ten  words,  which 
shall  be  descriptive  of  the  measure  proposed."  Certainly  it 
was  not  the  intention  of  the  legislature  to  declare  a  bill  void 
which  did  not  measure  up  to  a  strict  compliance  with  the  stat- 
utes. Section  1  of  Article  Y  of  the  Constitution  places  no 
limitations  upon  the  right  of  the  people  to  initiate  laws,  save 
the  exceptions  therein  named.  The  Constitution  having  made 
certain  exceptions  as  regards  the  right  of  the  people  to  initiate 
certain  measures,  and  having  prescribed  certain  requirements 
which  must  be  complied  with  before  the  initiative  may  be  ex- 
ercised, those  restrictions  and  limitations  are  exclusive^  and  the 
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legislature  cannot  add  to  such  requirements.  (Staie  v.  Barnes, 
24  Fla.  29,  3  South.  433;  Page  v.  Allen,  58  Pa.  St.  338,  98 
Am.  Dec.  272.) 

Moreover,  the  limitations  to  ten  and  one  hundred  words  are 
merely  statutory  direction  in  aid  of  the  constitutional  provision 
for  initiating  laws,  and  literal  compliance  will  not  be  required 
where  no  showing  of  injury  or  loss  of  right  is  made  to  appear, 
and  where  a  requirement  of  literal  compliance  would  defeat  the 
very  object  of  the  Constitution  instead  of  aiding  it.  (See  State 
ex  rel.  Hay  v.  Alderson,  49  Mont.  387,  413,  414,  Ann,  Cas. 
1916B,  39,  142  Pac.  210.) 

The  case  of  Thomas  v.  EerU,  Circmt  Judge,  116  Mich.  106, 
74  N.  W.  381,  was  one  of  mandamus  to  compel  the  circuit 
judge  to  dissolve  an  injunction  restraining  the  submission  to 
electors  of  the  question  of  borrowing  money  to  erect  a  pauper 
insane  asylum.  It  was  admitted  that  the  ballots  were  not  liter- 
ally in  accord  with  the  form  prescribed  by  statute,  but  the 
court  said  that  they  gave  the  voter  information  as  to  the  nature 
of  the  propositions  which  the  prescribed  forms  would  not  do, 
and  held  the  statute  directory  only.  To  the  same  general  effect 
18  the  case  of  Staie  ex  rel,  Edwards  v.  Millar,  21  Okl.  448,  96 
Pac.  747 ;  McClelland  v.  Erwin,  16  Okl.  612,  86  Pac.  283 ;  Mer- 
rUl  V.  Reed,  75  Conn.  12,  52  Atl.  409. 

The  completed  petitions  for  the  initiative  were  filed  within 
the  time  required  by  law. 

The  further  objection  is  made  to  the  bill  in  question  upon 
the  ground  that  the  initiative  petitions  were  not  filed  with  the 
secretary  of  state  within  the  time  required  by  section  112  of 
the  Codes  of  1907,  and  that  any  person  or  organization  desir- 
ing to  oppose  the  measure,  did  not  have  opportunity  to  submit 
pamphlets  for  circulation.  If  section  112  can  be  construed  as 
changing  the  time  specified  in  the  Constitution,  still  this  court 
will  not  declare  the  measure  invalid  even  if  section  112  were 
not  substantially  complied  with,  in  the  absence  of  a  showing 
that  some  person,  committee  or  organization  was  prevented 
from  distributing  pamphlets  by  reason  of  a  noncompliance  with 
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this  section,  which  they  otherwise  would  have  done.  In  other 
words,  some  showing  must  be  made  that  some  person,  com- 
mittee or  organization  was  deprived  of  a  substantial  right, 
and  thus  a  showing  must  be  made  that  some  person,  committee 
or  organization  desired  to  file  pamphlets  opposing  the  measure, 
but  were  prevented  from  doing  so  on  account  of  failure  to 
comply  with  the  provisions  of  the  statute  in  question.  The 
bill  will  not  be  declared  invalid  upon  technical  grounds  not 
appearing  to  have  affected  the  substantial  rights  of  anyone. 
There  is  no  showing,  moreover,  that  any  argument  opposing  the 
measure  would  have  changed  the  result  of  the  election,  and  be- 
fore the  measure  will  be  held  to  be  void,  such  a  showing  must 
be  made.  {Reid  v.  Lincoln  County,  46  Mont.  31,  58,  125  Pac. 
429;  Potter  v.  Furnish,  46  Mont.  391,  128  Pac.  542;  State  ex 
rel  Patterson  v.  Lentz,  50  Mont.  322,  146  Pac.  932 ;  Wright  v. 
Flynn,  55  Mont.  61,  173  Pac.  431;  Leary  v.  Young,  55  Mont. 
275,  176  Pac.  36;  State  v.  Long,  21  Mont  26,  52  Pac.  645.) 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  original  application  for  an  injunction  to  enjoin 
the  issuance  and  sale  of  bonds  of  the  state  of  Montana  pro- 
posed to  be  issued  by  the  defendants  under  authority  contained 
in  Initiative  Measure  No.  19,  passed  by  the  people  at  the  gen- 
eral election  held  on  November  2,  1920,  **for  the  construction, 
repair  and  equipment  of  buildings  at  the  State  University,  Mis- 
soula; College  of  Agriculture  and  Mechanic  Arts,  Bozeman; 
School  of  Mines,  Butte;  Normal  College,  Dillon;  Orphans' 
Home,  Twin  Bridges;  School  of  Deaf  and  Blind,  Boulder;  In- 
dustrial School,  Miles  City;  Vocational  School  for  Girls, 
Helena" — all  under  the  control  of  the  state  board  of  education. 
Hearing  was  had  in  response  to  an  order  to  show  cause  why 
an  injunction  should  not  be  issued.  Defendants  have  appeared 
by  general  demurrer,  and  upon  the  facts  set  out  in  the  com- 
plaint the  questions  arising  must  be  determined. 

The  facts  presented,  in  so  far  as  material,  relating  to  the  pas- 
sage of  said  measure  and  the  proceedings  had  since  its  enact- 
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ment,  are  as  follows:  Between  March  13,  1920,  and  July  2, 
1920,  there  was  filed  in  the  oflSce  of  the  secretary  of  state  of 
the  state  of  Montana  a  petition  for  an  initiative  law,  which 
petition  was  filed  in  sections,  the  first  and  last  sections  being 
filed,  respectively,  on  the  two  dates  given,  and  the  last  being 
filed  four  months  before  the  election  at  which  the  measure  was 
to  be  voted  upon.  Upon  July  9,  1920,  the  secretary  of  state 
notified  the  governor  of  the  state  in  writing  of  the  filing  of  said 
petitions  for  the  initiative  measure,  and  the  governor,  on  July 
10,  issued  his  proclamation  as  required  by  section  109,  Revised 
Codes.  The  secretary  of  state,  prior  to  the  first  Monday  in  Au- 
gust, 1920,  caused  to  be  printed  in  pamphlet  form  a  true  copy 
of  the  title  and  text  of  said  initiative  measure,  with  the  nu(n- 
ber  and  form  in  which  the  question  would  be  printed  on  a 
separate  ballot.  The  pamphlet  so  published  also  included 
afiSrmative  arguments  furnished  by  the  committee  which  filed 
said  petition,  which  afSrmative  arguments  were  placed  with  the 
secretary  of  state  on  or  before  the  first  Monday  of  June,  1920. 
No  person,  committee  or  organization  opposing  said  measure 
placed  with  the  secretary  of  state  for  distribution  any  pam- 
phlet or  printed  arguments  of  any  kind  at  any  time.  The 
secretary  of  state,  before  the  second  Monday  in  August,  1920, 
distributed  to  each  county  clerk  in  the  state  a  sufficient  number 
of  said  pamphlets  to  furnish  one  copy  to  every  voter  in  his 
county.  At  the  time  the  secretary  of  state  furnished  to  the 
county  clerks  of  the  several  counties  certified  copies  of  the 
names  of  the  candidates  for  office,  he  also  furnished  to  said 
county  clerks,  as  required  by  section  110  of  the  Revised  Codes, 
a  certified  copy  of  the  title  and  number  of  said  initiative  meas- 
ure  to  be  voted  upon  at  the  ensuing  general  election,  using  for 
such  measure  the  title  designated  for  that  purpose  by  the  com- 
mittee which  presented  and  filed  the  petition  for  such  initiative 
measure.  The  title  so  designated  and  set  out  in  said  certificate 
contained  less  than  one  hundred  words,  viz.,  ninety-two  words, 
but  the  title  appearing  upon  the  petitions  as  filed  contained 
more  than  one  hundred  words,  viz.,  208  words,  and  the  title  on 
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the  Vallot  descriptive  of  said  measure  contained  ten  words, 
counting  '*  $5,000,000'*  as  one  word,  or  twelve'  words  if 
*' $5,000,000"  shall  be  construed  aa  three  words.  Initiative 
Measure  No.  19  was  voted  upon  at  the  general  election  held  on 
November  2,  1920,  and  the  official  canvass  of  the  votes  cast  at 
the  election  for  and  against  said  measure  disclosed  that  90,444 
votes  had  been  cast  for  the  measure  and  66,237  against  it;  and 
after  such  canvass  the  governor  regularly  issued  his  proclama- 
tion on  December  6,  1920,  declaring  said  measure  to  be  in  full 
force  and  effect  from  and  after  the  date  of  said  proclamation. 
Subsequently  the  state  board  of  education,  in  appropriate  man- 
ner, determined  the  necessity  for  the  issuance  of  $1,750,000  of 
bonds  under  authority  of  this  law  and  made  request  of  the 
state  board  of  examiners  to  issue  and  sell  the  same,  and  the 
state  board  of  examiners  has  passed  an  appropriate  resolution 
authorizing  the  issuance  and  sale  thereof. 

Initiative  Measure  No.  19,  the  validity  of  which  is  called  in 
question,  as  filed  with  the  secretary  of  state,  is  not  a  model 
draft  of  an  initiative  measure,  in  our  opinion.  It  contains 
eight  sections,  providing,  in  substance,  as  follows: 

The  first  section  authorizes  and  empowers  the  state  board  of 
examiners  of  the  state  of  Montana  to  issue  bonds  in  the  name  of 
the  state,  in  an  amount  not  exceeding  $5,000,000  in  excess  of 
the  constitutional  limitation  of  indebtedness  and  over  and  above 
any  bond  indebtedness  theretofore  incurred,  the  money  derived 
from  tl^e  sale  of  said  bonds  to  be  used  for  the  purpose  of  con- 
structing, repairing  and  equipping  necessary  buildings  at  the 
several  educational  institutions  of  the  state  of  Montana,  under 
the  control  of  the  state  board  of  education,  which  are  named 
and  include  those  which  constitute  the  University  of  Montana, 
and  also  the  State  Orphans'  Home  at  Twin  Bridges,  the  Montana 
School  for  the  Deaf  and  Blind  at  Boulder,  the  Montana  State 
Industrial  School  at  Miles  City,  and  the  State  Vocational 
School  for  girls  at  Helena. 

Section  2  provides  that  the  bonds  shall  be  issued  at  such 
times  and  in  such  amounts  aa  the  state  board  of  examiners  may 
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determine,  none  of  the  bonds  to  be  issued  or  sold,  however, 
until  the  state  board  of  education  shall  have  first  determined 
the  necessity  therefor  and  have  requested  the  state  board  of  ex- 
aminers to  issue  and  sell  the  same. 

Section  3  leaves  the  denomination  of  the  bonds  to  the  deter- 
mination of  the  state  board  of  examiners  and  provides  that 
they  shall  bear  date  as  of  the  date  of  issuance,  that  they  shall 
be  due  twenty  years  from  their  date,  redeemable  at  any  time 
after  ten  years,  and  bear  interest  at  the  rate  of  five  and  one-half 
per  cent  per  annum,  payable  semi-annually. 

Section  4  relates  to  the  form  of  the  bonds,  provides  for  sig- 
nature by  the  state  board  of  examiners  and  the  affixing  of  the 
seal  of  the  state,  and  makes  provision  for  interest  coupons. 

Section  5  authorizes  the  state  board  of  examiners  to  dispose 
of  the  bonds  in  such  manner  as  they  deem  for  the  best  interest 
of  the  state,  provided  that  no  bonds  shall  be  sold  for  less  than 
par. 

Section  6  provides  that  all  money  derived  from  the  sale  of 
the  bonds  shall  be  paid  into  the  state  treasury  and  constitute 
a  special  fund  for  the  construction,  repair,  and  equipment  of 
necessary  buildings  at  the  institutions  named  in  the  first  sec- 
tion, and  shall  be  expended  only  for  such  purpose  and  dis- 
bursed by  the  state  treasurer  on  warrants  properly  drawn 
against  such  fund.  This  section  also  provides  for  the  appor- 
tionment of  the  money  derived  from  the  sale  of  the  bonds  as 
between  those  institutions  comprising  the  University  of  Mon- 
tana and  the  other  institutions  named,  providing  that  no  more 
than  $3,750,000  shall  be  expended  at  the  University  institutions, 
and  not  more  than  $1,250,000  at  the  other  institutions. 

Section  7  provides  for  an  annual  levy  upon  all  property  in 
the  state  of  Montana  subject  to  taxation,  of  a  tax  of  10/12 
of  a  mill,  which  tax,  when  collected  by  the  county  treasurers 
of  the  several  counties,  shall  be  paid  into  the  state  treasury 
and  placed  in  the  ''State  Edueational  Bond  Sinking  and  In« 
terest  Fund/'  which  fund  shall  be  used  exclusively  for  the 
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payment  of  the  principal  and  the  interest  accruing  on  the 
bonds. 

Section  8  merely  provides  that  the  Act  goes  into  effect  from 
and  after  its  approval  and  proclamation. 

Five  grounds  are  urged  in  the  complaint  why  the  injunction 
should  be  granted,  as  follows: 

(1)  That  said  Initiative  Measure  No.  19  is  a  law  relating  to 
appropriations  of  money  and  therefore  not  subject  to  the  initi- 
ative under  the  provisions  of  Article  V,  section  1,  of  the  Con- 
stitution. 

(2)  That  said  Initiative  Measure  No.  19  does  not  provide 
for  the  levy  of  a  tax  sufficient  to  pay  the  interest  and  extin- 
guish the  principal  of  the  debt  authorized  by  the  Act  within 
the  time  limited  by  it  for  the  payment  thereof,  as  required  by 
Article  XIII,  section  2,  of  the  Constitution. 

(3)  That  said  initiative  measure  contains  more  than  one  sub- 
ject, in  contravention  of  Article  V,  section  23,  of  the  Constitu- 
tion, and  attempts  to  authorize  the  issuance  of  bonds  for 
several  purposes  which  are  not  related  or  connected. 

(4)  That  the  title  of  said  initiative  measure  exceeds  one  hun- 
dred words,  in  contravention  of  Section  110,  Revised  Codes,  as 
amended  by  tChaptcr  66  of  the  Laws  of  1913,  and  that  the  title 
on  the  ballot  contains  more  than  ten  words,  in  contravention 
of  section  111,  Revised  Codes,  as  amended  by  Chapter  66  of 
the  Laws  of  1913. 

(5)  That  the  petitions  for  said  initiative  measure  were  not 
filed  within  the  time  required  by  law,  and  persons,  committees 
or  organizations  opposing  the  measure  were  not  permitted  or 
given  the  opportunity  to  place  with  the  secretary  of  state  for 
distribution  any  pamphlets  they  might  desire,  as  provided  by 
section  112  of  the  Revised  Codes. 

Before  entering  upon  a  discussion  of  the  questions  presented, 
we  take  occasion  to  compliment  counsel  upon  the  manner  in 
which  the  case  has  been  briefed  and  presented.  Heretofore  we 
have  indulged  in  criticism  of  counsel  for  failure  to  submit 
briefs  of  aid  to  the  court  {Wing  v.  Brasher,  ante,  p.  10,  194  Pac. 
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1106) ,  but  briefs  of  the  character  submitted  in  this  case  are  of  real 
assistance  to  the  court,  are  appreciated,  and  minimize  our  labors. 

The  law  is  settled  that  the  constitutionality  of  a  legislative 
[1]  enactment  is  prima  facie  presumed,  and  every  intendment 
is  in  favor  of  upholding  it,  unless  it  appears  unconstitutional 
beyond  a  reasonable  doubt.  (Northwestern  Mut,  Life  Ins.  Co. 
V.  LewHs  &  Clark  County,  28  Mont.  484,  98  Am.  St.  Rep.  572, 
72  Pac  982;  In  re  O'Brien,  29  Mont.  530,  1  Ann.  Cas.  373,  75 
Pac.  196 ;  Spratt  v.  Helena  P.  &  T,  Co.,  37  Mont.  60,  94  Pac. 
631 ;  State  ex  rel.  Payton  v.  Cunningham,  39  Mont.  197,  18 
Ann.  Cas.  705,  103  Pac.  497;  State  ex  rel.  Hay  v.  Alderson, 
49  Mont.  387,  Ann.  Cas.  1916B,  39,  142  Pac.  210 ;  State  ex  rel. 
Fenn  v.  Keating,  53  Mont.  371,  163  Pac.  1156;  State  ex  rel. 
Cryderman  v.  Wienrich,  54  Mont.  390,  170  Pac.  942 ;  State  ex 
rel.  CampbeU  v.  Stewart,  54  Mont.  504,  Ann.  Cas.  1918D,  1101, 
171  Pac.  755.) 

Having  before  us  the  rule  above  stated,  favoring  the 
constitutionality  of  a  law  enacted,  unless  it  is  clearly  a 
nullity  in  consequence  of  constitutional  provisions  or  limita- 
tions, we  now  venture  a  discussion  of  the  several  objections 
raised  to  Initiative  Measure  No.  19. 

The  first  objection  to  the  Act  is  that  it  violates  the  provi- 
sions of  section  1,  Article  V,  of  the  Constitution,  which  section 
reads  in  part  as  follows:  **The  legislative  authority  of  the  state 
shall  be  vested  in  a  legislative  assembly,  consisting  of  a  senate 
and  house  of  representatives;  but  the  people  reserve  to  them- 
selves power  to  propose  laws,  and  to  enact  or  reject  the  same 
at  the  polls  except  as  to  laws  relating  to  appropriations  of 
money,  and  except  as  to  laws  for  the  submission  of  constitu- 
tional amendments,  and  except  as  to  local  and  special  laws,  as 
enumerated  in  Article  V,  section  26,  of  this  Constitution,  inde- 
pendent of  the  legislative  assembly;  and  also  reserve  power  at 
their  own  option,  to  approve  or  reject  at  the  polls,  any  Act 
of  the  legislative  assembly,  except  as  to  laws  necessary  for  the 
immediate  preservation  of  the  public  peace,  health  or  safety, 
and  except  as  to  laws  relating  to  appropriations  of  money,  and 
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except  as  to  laws  for  the  submission  of  constitutional  amend- 
ments, and  except  as  to  local  or  special  laws,  as  enumerated  in 
Article  V,  section  26,  of  this  Constitution.  The  first  power  re- 
served by  the  people  is  the  initiative,  •  •  •  and  every 
such  petition  shall  include  the  full  text  of  the  measure  so  pro- 
posed. Initiative  petitions  shall  be  filed  with  the  secretary  of 
state,  not  less  than  four  months  before  the  election  at  which 
they  are  to  be  voted  upon." 

This  constitutional  provision  is  clear  and  unambiguous,  and 
[2,  3]  inquiry  is  made  as  to  whether  it  has  any  application 
to  the  Act  under  consideration.  Its  provisions  are  mandatory 
(sec.  29,  Art.  III).  The  declarations  of  the  Constitution  with 
reference  to  the  subject  upon  which  it  assumes  to  speak  are 
conclusive  upon  the  legislature  and  prevent  the  enactment  of 
any  law  which  has  for  its  purpose  the  extinction  or  limitation 
of  the  powers  conferred  by  the  constitutional  provisions. 
(Northwestern  Mut.  Life  Ins.  Co.  v.  Letois  db  Clark  County, 
supra.)  The  people,  in  the  exercise  of  their  legislative  prerogjAp 
tives,  are  subject  to  the  same  constitutional  limitations  as  are 
applicable  to  the  legislative  assembly. 

It  is  settled  that  in  so  far  as  the  Constitution  of  the  state 
[4]  offers  no  restriction,  the  law-making  body  has  plenary 
legislative  power  {In  re  Pomeroy,  51  Mont.  119,  151  Pac.  333), 
and  no  disti]:iction  in  this  regard  is  made  of  a  statute  enacted 
by  the  people  directly,  and  one  enacted  by  the  legislative  as- 
sembly (State  ex  rel.  Evans  v.  Stewart,  53  Mont.  18,  161  Pac. 
309 ;  State  ex  rel.  Goodman  v.  Stewart,  57  Mont.  144,  187  Pac. 
641). 

Generally,  the  word  "appropriation,*'  as  used  throughout 
[6]  our  Constitution,  has  reference  exclusively  to  the  general 
fund,  or  at  any  rate  a  fund  already  existing  or  for  which  pro- 
vision has  been  made,  as  will  be  noted  by  an  examination  of 
the  several  constitutional  provisions  wherein  the  term  is  used. 
Article  V,  section  21,  reads  thus:  "No  bill  for  the  appropria- 
tion  of  money,  except  for  the  expenses  of  the  government,  shall 
be  introduced  within  ten  days  of  the  close  of  the  session,  except 
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by  nnanimous  confient  of  the  house  in  which  it  is  sought  to  be 
introduced." 

Article  V,  section  23,  reads  thus:  "No  bill,  except  general 
appropriation  bills,  and  bills  for  the  codification  and  general 
revision  of  the  laws,  shall  be  passed  containing  more  than 
one    subject   which    shall    be    clearly   expressed   in   its   title. 


if 


Article  V,  section  33,  reads  thus:  **The  general  appropriation 
bills  shall  embrace  nothing  but  appropriations  for  the  ordi- 
nary expenses  of  the  legislative,  executive  and  judicial  depart- 
ments of  the  state,  interest  on  the  public  debt  and  for  public 
schools.  All  other  appropriations  shall  be  made  by  separate 
bills,  each  embracing  but  one  subject." 

Article  V,  section  34,  reads  thus:  **No  money  shall  be  paid 
out  of  the  treasury  except  upon  appropriations  made  by  law, 
and  on  warrant  drawn  by  the  proper  officer  in  pursuance 
thereof,  except  interest  on  the  public  debt." 

Article  V,  section  35,  reads  thus:  "No  appropriation  shall 
be  made  for  charitable,  industrial,  educational  or  benevolent 
purposes  to  any  person,  corporation  or  community  not  under 
the  absolute  control  of  the  state,  nor  to  any  denominational  or 
sectarian  institution  or  association." 

Article  VII,  section  13,  provides  that — The  governor  "shall 
have  power  to  disapprove  of  any  item  or  items  of  any  bill 
making  appropriations  of  money,  embracing  distinct  items,  and' 
the  part  ,or  parts  approved  shall  become  a  law,  and  the  item 
or  items  disapproved  shall  be  void.    •    •    •     ** 

Article  X,  section  4,  re^ds  thus:  ^*The  legislative  assembly 
shall  make  no  appropriations  or  expenditures  for  capitol  build- 
ings or  grounds  until  the  seat  of  government  shall  have  been 
permanently  located,  as  herein  provided." 

Article  XII,  section  10,  is  particularly  enlightening  with 
reference  to  the  manner  in  which  the  word  "appropriation" 
is  used  throughout  the  Constitution.  It  reads  thus:  "All  taxes 
levied  for  state  purposes  shall  be  paid  into  the  state  treasury. 
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and  no  money  shall  be  drawn  from  the  treasury  but  in  pursu- 
ance of  specific  appropriations  made  by  law." 

Article  XII,  section  12,  reads  thus:  **No  appropriation  shall 
be  made  or  any  expenditures  authorized  by  the  legislative  as- 
sembly whereby  the  expenditures  of  the  state  during  any  fiscal 
year  shall  exceed  the  total  tax  then  provided  for  by  law,  and 
applicable  to  such  appropriation  or  expenditure,  unless  the 
legislative  assembly  making  such  appropriation  shall  provide 
for  levying  a  sufficient  tax,  not  exceeding  the  rate  allowed  in 
secfion  nine  (9)  of  this  Article,  to  pay  such  appropriations  or 
expenditures  within  such  fiscal  year.  This  provision  shall  not 
apply  to  appropriations  or  expenditures  to  suppress  insurrec- 
tion, defend  the  state,  or  assist  in  defending  the  United  States 
in  time  of  war.  No  appropriation  of  public  moneys  shall  be 
made  for  a  longer  term  than  two  years." 

Article  XIV,  section  3,  reads  as  follows:  **The  legislative 
assembly  shall  provide  by  law  for  maintaining  the  militia,  by 
appropriations  from  the  treasury  of  the  state." 

The  right  to  initiate  or  refer  laws  relating  to  "appropria- 
[6]  tions"  has  not  been  reserved  to  the  people  under  the  plain 
language  of  section  1,  Article  V  of  the  Constitution,  and,  in  fact, 
by  the  express  terms  thereof  is  excluded  from  either  initiative 
or  referendum  laws.  "Appropriation"  means  an  authority 
from  the  law-making  body  in  legal  form  to  apply  sums  of 
money  out  of  that  which  may  be  in  the  treasury  in  a  given 
year,  to  specified  objects  or  demands  against  the  state.  (3  Cye. 
565.  See,  also,  4  Corpus  Juris,  1460.)  It  means  the  setting 
apart  of  a  portion  of  the  public  funds  for  a  public  purpose, 
and  there  must  be  money  in  the  fund  applicable  to  the  desig- 
nated purpose  to  constitute  an  appropriation.  {State  ex  rel, 
Botuntt  V.  Hicknum,  9  Mont.  370,  8  L.  R.  A.  403,  23  Pac.  740; 
State  ex  rel.  Journal  Pub,  Co,  v.  Kenney,  9  Mont.  389,  24  Pac. 
96;  State  ex  rel.  Journal  Pub,  Co,  v.  Kenney,  10  Mont.  485,  26 
Pac.  197;  Felton  v.  Hamilton  County  (Tenn.),  97  Fed.  823,  38 
C.  C.  A.  482;  Menefee  v.  Askew,  25  Okl.  623,  27  L.  R.  A.  (n.  s.) 
537,  107  Pac.  159;  Shattuck  v.  Kincaid,  31  Or.  379,49  Pac.  758; 
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Pickle  V.  FifOey,  91  Tex.  484,  44  S.  W.  480;  United  States  v. 
Fisher,  109  U.  S.  143,  27  L.  Ed.  885,  3  Sup.  Ct.  Rep.  154  [see, 
also,  Rose's  U.  S.  Notes] ;  State  v.  La  Grave,  23  Nev.  25,  62 
Am.  St.  Rep.  764,  41  Pae.  1075.) 

"  Appropriation, ' '  as  used  in  section  1  of  Article  V  of  the 
Constitution,  unquestionably  refers  to  moneys  in  the  general 
fund,  or  at  most  a  specific  designated  fund  in  esse,  or  for 
which  provision  has  been  made,  as  hereinafter  pointed  out,  as 
is  indicated  by  the  very  language  used  prohibiting  the  initiative 
or  referendum  of  such  measures  for  the  very  apparent  reason 
that  an  initiative  measure  might  be  proposed  and  passed  by  the 
people  without  sufficient  knowledge  of  the  necessity  therefor  or 
the  amount  of  funds  available;  and  a  referendum  of  any  such 
measure  might  easily  cripple  or  destroy  the  administration  of 
governmental  affairs  even  to  the  extent  of  requiring  the  legis- 
lative, executive  or  judicial  branches  of  the  government,  or  all 
of  them,  to  cease  to  function.  The  restriction  in  this  constitu- 
tional provision  is  clearly  directed  to  the  exclusion  of  appro- 
priation measures  from  the  operation  of  the  initiative  and 
referendum  with  which  the  legislative  body  and  not  the  general 
pubUc  are  familiar.  {Bartling  v.  Wait,  96  Neb.  532,  148  N.  W. 
507.)  **The  obvious  reason  for  the  exception  of  appropriation 
bills  and  bills  for  the  codification  and  general  revision  of  the 
laws,  is  that  the  first  are  necessary  for  the  maintenance  of  the 
government,  and  hence  their  validity  ought  not  to  be  open  to 
question  for  informality;  and  the  latter  are  extraordinary  in 
their  character  and  both  the  members  of  the  legislative  body 
and  the  public  are  presumed  to  know  what  is  being  done. 
Furthermore,  it  would  be  impracticable  to  formulate  a  title 
which  would  cover  every  subject  embraced  in  such  a  bill." 
{State  ex  rel.  Cotter  v.  District  Court,  49  Mont.  146.  151,  140 
Pac.  734.) 

It  is  not  necessary,  to  constitute  a  valid  appropriation,  that 
the  fund  be  then  in  the  treasury.  As  a  matter  of  fact,  it  is 
very  rarely  the  case  that  there  are  funds  to  meet  an  appropriar 
tion  at  the  very  time  that  the  appropriation  is  made.    As  has 
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been  very  aptly  said  in  People  v.  Chicago  dk  Northwestern  B. 
Co.,  249  111.  170,  94  N.  E.  57:  ''It  is  not  essential  to  the  valid- 
ity of  the  appropriation  that  funds  to  meet  the  same  •  •  "  • 
be,  at  the  time,  in  the  treasury.  As  a  matter  of  fact,  there 
are  seldom  •  •  •  the  necessary  funds  to  meet  the  several 
amounts  appropriated  for  any  given  year.  An  appropriation 
may  legally  be  made  of  revenue  to  accrue  in  the  future.  (Peo- 
ple V.  Brooks,  16  Cal.  11.)" 

The  geneiral  rule  is  that  no  appropriation  can  be  made  until  ' 
the  fund  is  at  the  time  in  esse  or  provision  has  been  made  for 
raising  the  same.  {People  v.  Brooks,  supra;  Shattiick  v.  Kin- 
caid,  sv/pra;  4  Ency.  L.  &  P.  1227 ;  People  v.  Chicago  etc.  Ry. 
Co.,  249  111.  170,  94  N.  E.  57.)  Here,  the  Act  providing  for 
the  raising  of  the  fund  is  contemporaneous  with  provision  for 
its  disposition,  so  that,  unless  there  was  a  fund  in  the  state 
treasury  or  one  provi4ed  for  to  be  placed  in  the  treasury  and 
drawn  upon  in  the  future,  there  is  no  "appropriation."  As 
used  in  this  constitutional  provision,  in  our  opinion,  it  relates 
to  the  general,  or  at  least  to  a  special,  fund  of  the  state,  rather 
than  such  as  may  be  received  in  the  treasury  and  credited  to 
a  particular  fund  from  the  sale  of  an  authorized  bond  issue. 
(See  State  v.  Iverson,  125  Minn.  67,  145  N.  W.  607;  Common- 
wealth V.  Powell,  249  Pa.  144,  94  Atl.  746 ;  State  v.  Searle,  77 
Neb.  155,  108  N.  W.  1119,  109  N.  W.  770.)  The  word  "appro- 
priations" does  not  properly  describe  a  proposed  bond  issue 
extending  over  a  period  of  years.  (Village  of  Canandaigua  v. 
Hayes,  90  App.  Div.  336,  85  N.  Y.  Supp.  488 ;  Colbert  v.  State, 
86  Miss.  769,^  36  South.  65.)  The  word  "appropriations,"  as 
used  in  the  Constitution,  means  the  setting  apart  of  money  in 
the  state  treasury  for  a  specific  purpose  after  it  has  been 
placed  therein  or  duly  provided  for.  In  State  ex  rel.  Bennett 
V.  Board,  40  Mont.  59,  104  Pac.  1055,  this  court,  speaking 
through  Mr.  Ctief  Justice  Brantly,  said:  "Section  12,  Article 
XII,  sv/pra,  construed  together  with  section  6,  Article  V,  sec- 
tion 11,  Article  VII,  and  section  1,  Article  XII,  necessarily 
requires  the  conclusion  that  provision  must  be  made  for  reve- 
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nne  for  the  two  years  intervening  between  sessions  of  the 
legislature,  and  also  that  appropriations  for  the  different  needs 
of  the  government  be  made  at  the  same  time.  Only  an  un- 
asaal  and  anomalous  condition  could  justify  the  adoption  of 
any  other  course." 

The  Act  in  question  is  self-executing,  the  money  derived 
[7]  from  the  bonds  is  to  be  placed  in  a  specific  fund  desig- 
nated as  the  ''State  Educational  .Bond  Sinking  and  Interest 
Fund/'  and  no  appropriation  of  such  fund  is  requisite  as  a 
condition  precedent  to  its  being  paid  out  on  warrant. 

We  are  of  the  opinion  that  there  is  no  merit  in  the  first 
contention  made  by  the  plaintiff,  as  it  would  necessitate  a 
distorted  construction  of  language  to  hold  that  money  raised 
by  virtue  of  a  bond  issue  constitutes  an  ** appropriation'* 
within  the  meaning  of  this  constitutional  provision,  although 
the  measure  places  limitation  upon  the  amount  which  may 
be  expended  for  any  specific  purpose.  Were  this  objection 
not  so  seriously  argued  by  counsel,  it  would  be  by  us  dismissed 
with  far  less  extended  consideration. 

The  second  objection  raised  to  the  Act  is  that  it  violates  sec- 
tion 2,  Article  XIII,  of  the  Constitution.  This  section  pro- 
[8]  vides  that  any  law  creating  a  debt  shall  provide  for  the 
levy  of  a  tax  sufficient  to  pay  the  interest  on,  and  extinguish 
the  principal  of,  the  debt  within  the  time  limited  by  such  law 
for  the  payment  thereof.  Initiative  Measure  19  carries,  in 
section  7,  a  provision  for  the  levy  of  a  tax.  It  is  indefinite  as 
to  the  time  during  which  it  shall  be  operative  and  the  tax 
levy  is  limited.  However,  it  must  be  remembered  that  **The 
legislative  assembly  shall  not  in  any  manner  create  any  debt 
except  by  law  which  shall  be  irrepealable  until  the  indebted- 
ness therein  provided  or  shall  have  been  fully  paid  or  dis- 
charged.'*  (Sec.  2,  Art.  XIII,  Const.)  By  section  3,  the 
denomination  of  the  bonds,  date  of  issuance,  and  date  of  re- 
demption are  left  to  the  judgment  and  discretion  of  the  state 
board  of  examiners,  and  direction  is  made  that  they  shall  be 
due  twenty  years  from  their  date,  redeemable  at  any  time 
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after  ten  j^ears  and  bear  interest  at  the  rate  of  5^^  per  cent 
per  annum,  payable  semi-annually.  There  is  no  merit  to  this 
objection.  It  is  purely  a  legislative  question,  and,  in  our  opin- 
ion, is  foreclosed  by  former  decisions  of  this  court.  (Godbe 
V.  McCormick,  1  Mont.  105;  Jay  v.  School  District,  24  Mont. 
219,  61  Pac.  250 ;  In  re  Pomeroy,  51  Mont.  119,  151  Pac.  333 ; 
State  ex  rel.  Lyman  v.  Stewart,  58  Mont.  1,  190  Pac.  129; 
State  V.  Hollamd,  37  Mont.  393,  96  Pac.  719;  State  ex  rel 
Campbell  y.  Stewart,  54  Mont.  504,  Ann.  Cas.  1918D,  1101, 
171  Pac.  755;  Hill  v.  Roe,  52  Mont.  378,  Ann.  Cas.  1917E, 
210,  L.  R.  A.  1917A,  49^,  158  Pac.  826;  6  R.  C.  L.  107.) 
Should  the  amount  of  tax  authorized  prove  inadequate,  the 
legislature  only  has  the  power  to  increase  the  levy.  This  can 
readily  be  accomplished  by  amendment  of  the  law  when  it  sat- 
isfactorily appears  to  the  legislative  assembly  that  the  amount 
of  tax  levy  is  inadequate  for  the  retirement  of  the  bonds.  In 
State  ex  rel,  Lyman  v.  Stewart,  58  Mont.  1,  190  Pac.  129, 
this  court  said:  ** Whether  the  levy  of  one-half  mill  on  the 
dollar  is  sufficient  to  meet  the  obligation  is  a  legislative  ques- 
tion with  which  the  court  has  nothing  to  do.  (State  v.  Hol- 
land, 37  Mont.  393,  96  Pac.  719.)  No  showing  is  made  that 
it  will  not  be  sufficient,  and  for  the  purposes  of  this  hearing 
it  must  be  presumed  that  it  will  be  ample."  (See,  also.  State 
ex  rel.  Campbell  v.  Stewart,  54  Mont.  504,  Ann.  Cas.  1918D, 
1101,  171  Pac.  755.) 

The  third  ground  of  attack  is  that  the  Act  contains  more 
[9]  than  one  subject  and  attempts  to  authorize  the  issuance 
of  bonds  for  several  purposes  which  are  not  connected,  in 
contravention  of  section  23,  Article  V,  of  the  Constitution. 
This  section  of  the  Constitution  reads  as  follows:  **No  bill, 
except  general  appropriation  bills,  and  bills  for  the  codifica- 
tion and  general  revision  of  the  laws,  shall  be  passed  contain- 
ing more  than  one  subject  which  shall  be  clearly  expressed  in 
its  title;  but  if  any  subject  shall  be  embraced  in  any  Act 
which  shall  not  be  expressed  in  the  title,  such  Act  shall  be  void 
only  aa  to  so  much   thereof  as  shall   not   be  so    expressed." 


59  Mont]     State  ex  rel.  Bonnee  v,  Dixon  et  al.  83 

[59  Mont.  58.J 

The  Act  authorizes  the  issuance  of  bonds  for  the  purpose  of 
constructing,  repairing  and  equipping  necessary  buildings  at 
the  several  institutions  mentioned  in  the  Act.  Section  648  of 
the  Eevised  Codes,  as  amended  by  Chapter  76  of  the  Laws  of 
1913,  provides  that  the  state  board  of  education  shall  have 
general  supervision  and  control  of  the  University  of  Montana, 
the  Montana  State  Normal  College,  the  State  College  of  Agri- 
culture and  Mechanic  Arts,  the  State  Orphans'  Home,  the 
Montana  School  of  Mines,  the  Montana  School  of  the  Deaf 
and  Blind,  and  the  Montana  State  Industrial  School.  Chapr 
ter  101  of  the  Laws  of  1919,  establishing  the  State  Vocational 
School  for  Oirls  at  Helena,  places  it  under  the  control  and 
supervision  of  the  state  board  of  education,  so  that  all  of  the 
institutions  affected  by  the  Act  are  under  the  control  and 
supervision  of  the  state  board  of  education,  and  the  law  in 
question  is  designed  to  provide  revenues  by  means  of  a  state 
bond  issue,  for  constructing,  repairing  and  equipping  neces- 
sary buUdings  at  the  several  institutions  named.  It  is  clear 
to  us  that  the  Act  does  not  contravene  this  provision  of  the 
Constitution,  as  such  law  manifestly  embraces  but  a  single 
purpose,  viz.y  the  issuance  and  sale  of  state  bonds  whereby 
funds  may  be  raised  and  made  available  for  buildings  and 
betterments  of  certain  state  institutions  named,  under  the  con- 
trol of  the  state  board  of  education.  In  8tat^  v.  Ross,  38 
Mont.  319,  99  Pac.  1056,  this  court,  speaking  through  Mr.  Jus- 
tice HoUoway,  said:  **In  Evers  v.  Hudson,  36  Mont.  135, 
92  Pac.  462,  this  court,  in  considering  a  like  objection  to  a 
statute,  said:  *The  object  of  the  constitutional  provision  now 
under  consideration  is  not  to  embarrass  honest  legislation,  but 
to  prevent  the  vicious  practice,  which  prevailed  in  states  which 
did  not  have  such  inhibitions,  of  joining  in  one  Act  incongru- 
ous and  unrelated  matters.  The  rule  of  interpretation  now 
quite  generally  adopted  is  that,  if  all  parts  of  the  statute  have 
a  natural  connection  and  can  reasonably  be  said  to  relate, 
directly  or  indirectly,  to  one  general  and  legitimate  subject 

of  legislation,  the  Act  is  not  open  to  the  charge  that  it  violates 
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this  constitutional  provision;  and  this  is  true  no  matter  how 
extensively  or  minutely  it  deals  with  the  details  looking  to 
the  accomplishment  of  the  main  legislative  purpose.  (26  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  575.)  Or,  stating  the  converse 
of  the  proposition,  it  may  be  said  that  if,  after  giving  the 
Act  the  benefit  of  all  reasonable  doubts,  it  is  apparent  that 
two  or  more  independent  and  incongruous  subjects  are  em- 
braced in  its  provisions,  the  Act  will  be  held  to  transgress 
the  constitutional  provision,  and  to  be  void  by  reason  thereof.' 
The  title  of  an  Act  may  be  as  comprehensive  as  the  legislative 
judgment  dictates,  provided  only  that  it  looks  to  but  a  single 
purpose  or  object,  and  the  Act  may  include  every  matter  ger- 
mane to,  and  in  furtherance  of,  that  purpose  or  object."  The 
purpose  of  this  section  of  the  Constitution  is  as  stated  by 
Mr.  Chief  Justice  Brantly,  in  State  ex  rel.  Cotter  v.  District 
Court,  49  Mont.  146,  140  Pac.  732:  ''First,  to  prevent  hodge- 
podge \>T  *  log-rolling'  legislation;  second  to  prevent  surprise 
or  fraud  upon  the  legislature  by  means  of  provisions  in  bills 
of  which  the  titles  gave  no  intimation,  and  which  might  there- 
fore be  overlooked  and  carelessly  and  unintentionally  adopted ; 
and,  third,  to  fairly  apprise  the  people,  through  such  publica- 
tion of  legislative  proceedings  as  is  usually  made,  of  the  sub- 
jects of  legislation  that  are  being  considered,  in  order  that 
they  may  have  opportunity  of  being  heard  thereon,  by  petition 
or  otherwise,  if  they  shall  so  desire.  (Cooley  on  Constitu- 
tional Limitations,  205.)"  (See,  also,  State  v.  McKiimet/, 
29  Mont.  375,  1  Ann.  Cas.  579,  74  Pac.  1095;  Jobb  v.  County 
of  Meagher,  20  Mont.  424,  51  Pac.  1034;  and  RusseU  v.  Chi- 
cago  etc.  Ry,  Co.,  37  Mont.  10,  94  Pac.  488,  501.) 

In  State  ex  rel.  Hay  v.  Alderson,  49  Mont.  387,  Ann.  Cas. 
191 6B,  39,  142  Pac.  210,  this  court  stated  the  true  rule  ap- 
plicable,  in  the  following  language:  **We  have  repeatedly  held 
that  the  unity  required  by  this  section  is  served  notwithstand- 
ing the  existence  of  many  provisions  in  an  Act,  where  such 
provisions   are   germane   to   the   general   subject  expressed/' 
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(See,  also,  Reid  v.  Lincoln  County,  46  Mont.  31,  125  Pac.  429.) 
In  the  title  of  the  Act  in  question  there  is  but  one  subject, 
namely,  the  issuance  and  sale  of  bonds  by  the  state  for  build- 
ings and  betterments  of  certain  state  institutions.  The  objec- 
tion is  without  merit. 

The  fourth  ground  of  attack  is  that  (1)  the  title  of  the 
[10]  measure  exceeds  one  hundred  words,  and  (2)  the  legend 
on  the  ballot  exceeds  ten  words,  in  violation  of  sections  110 
and  111  of  the  Bevised  Codes,  as  amended  by  Chapter  66, 
Laws  of  1913.  The  Constitution  provides  that  ''In  submitting 
the  same  [initiative  and  referendum  measures]  to  the  people, 
he  [the  secretary  of  state]  and  all  other  officers,  shall  be 
guided  by  the  general  laws  and  the  Act  submitting  this  amend- 
ment, until  legislation  shall  be  especially  provided  therefor." 
(Sec.  1,  Art.  Y.)  Under  this  constitutional  provision,  sections 
110  and  111  of  the  Bevised  Codes,  as  amended  by  Chapter  66 
of  the  Laws  of  1913,  are  controlling  as  to  the  administra- 
tive  feature  in  the  submission  of  such  questions  to  the  people, 
and  a  substantial  compliance  with  such  legislative  directions 
is  necessary.  Upon  examination  of  the  original  petition  for 
[113  the  initiative  of  the  Act  in  question,  copy  of  which  is 
attached  to  the  complaint  as  an  exhibit,  it  appears  that  the  title 
of  the  bill  is  in  excess  of  one  hundred  words  and  comprises  a 
title  of  208  words;  but  it  also  appears  from  the  exhibit  at- 
tached to  the  complaint,  that  the  title  as  certified  to  the  several 
county  clerks  of  the  state,  contains  less  than  one  hundred 
words,  t.  6.,  ninety-two  words.  Section  110,  as  amended  by 
Chapter  66,  Laws  of  1913,  provides:  '*The.  secretary  of  6tat§, 
at  the  same  time  that  he  furnishes  to  the  county  clerk  of  the 
several  counties  certified  copies  of  the  names  of  the  candidates 
for  office,  shall  also  furnish  the  said  county  clerks  his  certified  * 
copy  of  the  titles  and  numbers  of  the  various  measures  to  be 
voted  upon  at  the  ensuing  general  or  special  election,  and  he 
shall  use  for  each  measure,  a  title  designated  for  that  purpose 
iy  the  legislative  assembly,  committee,  or  organization  present- 
ing  and  fiUng  V)ith  him  the  Act,  or  petition  for  the  initiative 
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or  the  referendum  or  in  the  petition  or  Act;  provided,  that 
siich  title  sh€M  in  no  case  exceed  one  hundred  words,  and  shall 
not  resemble  any  such  title  previously  filed  for  any  measure  to 
be  submitted  at  that  election  which  shall  be  descriptive  of  said 
measure,  and  he  shall  number  such  measures;  and  such  title 
shall  be  printed  on  a  separate  official  ballot  in  the  order  in 
which  the  Acts  referred  by  the  legislative  assembly  and  peti- 
tioned by  the  people  shall  be  filed  in  his  office." 

There  is  no  merit  to  the  first  phase  of  this  objection,  as  this 
section  of  the  statute  does  not  require  the  title  of  the  bill  it- 
self, as  filed  for  the  submission  of  an  initiative  measure  to  vote 
of  the  people,  to  be  limited  to  one  hundred  words;  it  merely 
requires  the  secretary  of  state,  in  certifying  such  measures  to 
the  county  clerks  of  the  several  counties,  to  use  for  each  meas- 
ure  a  title  furnished  by  the  organization  presenting  the 
measure,  not  exceeding  one  hundred  words.  The  title  of  the 
Act  proposed,  as  filed  with  the  secretary  of  state,  may,  as  the 
title  of  the  Act  in  question  does,  contain  a  title  in  the  nature 
of  a  table  of  contents  in  excess  of  one  hundred  words ;  but  that 
is  not  the  title  referred  to  in  the  statute.  This  law  places  such 
word  limitation  only  upon  the  title  as  certified  by  the  secretary 
of  state.  The  apparent  reason  of  this  rule  is  so  as  to  prevent 
lengthy  and  cumbersome  titles  confusing  to  the  voters.  The 
title  as  certified  and  printed  upon  the  official  ballot  is  less  in 
number  of  words  than  the  limitation,  as  to  such  number,  pre- 
scribed by  the  statute. 

As  to  the  second  feature  of  this  objection  to  the  Act  in 
[12]  question,  it  is  provided  by  section  111  of  the  Revised 
Codes,  supra,  that:  **No  title  on  a  ballot  shall  contain  more 
than  ten  words,  which  shall  be  descriptive  of  the  measure  pro- 
posed."  The  legend  as  certified  to  the  several  county  clerks 
and  as  used  on  the  ballot  contains  ten  words  only,  excluding 
from  computation  the  words  '*Por  Initiative  Measure  No. 
19,"  and  counting  ''$5,000,000"  as  one  word.  The  form  of 
ballot  as  certified  is  as  follows: 
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"n  For  Initiative  Measure  No.  19.  Providing  for  $5,000,000 
Bonds  for  Buildings  at  State  Educational  Institutions. 
*'n  Against  Initiative  Measure  No.  19.  Providing  for 
$9,000,000  Bonds  for  Buildings  at  State  Educational  In- 
stitutions." 
The  contention  of  the  plaintiff  is  without  merit,  for  there  has 
been  a  substantial  compliance  with  statutory  requirements  in 
the  submission  of  the  question  to  the  electors.  >  The  words  **For 
Initiative  Measure  No.  19,''  and  "Against  Initiative  Measure 
No.  19,''  are  properly  excluded  from  computation  of  the  num- 
ber of  words  in  the  legend  on  the  ballot,  and  the  only 
[13]  remaining  question  is  whether  **  $5,000,000"  shall  be  com- 
puted as  one  word  or  three  words.  If  but  one  word,  the  num- 
ber of  words  contained  in  the  legend  complies  with  the 
statutory  requirements  and  the  legend,  on  the  ballot  contains 
exactly  ten  words,  but  if  it  is  considered  as  three  words  (five 
million  dollars)  rather  than  one,  then  the  number  of  words  in 
the  legend  is  twelve,  or  two  in  excess  of  the  number  limited  in 
the  administrative  statute  guiding  the  secretary  of  state  in  the 
certification  of  the  form  of  the  ballot.  No  person  could  possi- 
bly have  been  misled,  whether  "$5,000,000"  is  properly  to  be 
computed  as  comprising  three  words  or  but  one.  The  vote  for 
the  bonds  has  been  carried  by  a  substantial  majority,  and  we 
do  not  deem  it  within  the  province  of  this  court  to  nullify  a 
law  upon  any  such  hair-splitting  technicality.  It  was  the 
plain  duty  of  the  secretary  of  state,  in  making  certificate  of  the 
form  of  ballot,  to  comply  with  the  administrative  statute  gov- 
erning the  performance  of  his  duty  in  making  certification 
(sec.  Ill,  Rev.  Codes,  as  amended  by  Chapter  66,  Laws  of 
1913),  but  the  people  cannot  be  permitted  to  suffer  defeat  of 
their  will,  expressed  in  the  election,  merely  as  a  result  of  de- 
bate or  quibble  whether  '*  $5,000,000"  comprises  one  word  or 
three.  There  is  nothing  to  indicate  that  the  people  have  in 
any  manner  been  injured  or  deceived,  even  though  technically 
it  be  considered  that  there  were  two  or  more  words  used  in  the 
legend  on  the  ballot  than  authorized.    We  quote  with  approval 
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and  adopt  the  lan^age  used  by  Mr.  Chief  Justice  Brantly,  in 
State  ex  rel  Patterson  v.  Lentz,  50  Mont.  322, 146  Pac.  932,  where, 
in  speaking  for  the  court,  he  said :  *'No  informality  in  the  election 
will  suffice  to  defeat  their  will  [speaking  of  the  people],  as  ex- 
pressed by  their  votes,  if  in  fact  it  appears  that  they  had  actual 
notice  and  did  indicate  their  choice.  •  •  •  The  weight  of 
authority  is  in  favor  of  the  rule  that  if  it  appears  from  the  evi- 
dence that  the  people  had  actual  notice,  that  none  of  them  have 
been  misled,  so  that  they  refrained  from  voting  on  that  account, 
and  that  they  voted  generally,  even  though  it  is  apparent  that 
many  refrained  from  voting  because  of  their  indifference  as  to  the 
result,  the  election  should  be  upheld."  This  case  last  cited,  of 
course,  had  reference  to  notice  of  election  rather  than  the  form 
of  the  ballot,  but  in  our  opinion  the  same  principles  are  in- 
volved. 

Further  objection  is  made  upon  the  ground  that  the 
[14]  legislative  petitions  were  not  filed  with  the  secretary  of 
state  within  the  time  required  by  section  112  of  the  Revised 
Codes,  and  that  any  person  or  organization  desiring  to  oppose 
the  measure  did  not  have  opportunity  to  submit  pamphlets  for 
circulation. 

The  complaint  shows  on  its  face  that  the  last  of  the  petitions 
were  filed  on  July  2,  1920.  Section  112  in  question  provides 
as  follows:  **The  secretary  of  state  shall,  not  later  than  the 
first  Monday  of  the  third  month  next  before  any  general  or 
special  election,  at  which  any  proposed  law  is  to  be  submitted 
to  the  people,  cause  to  be  printed  a  true  copy  of  the  title  and 
text  of  each  measure  to  be  submitted,  with  the  number  and 
form  in  which  the  question  will  be  printed  on  a  separate  official 
ballot.  •  •  •  The  persons,  committees  or  didy  authorized 
officers  of  any  organization  filing  any  petition  for  the  initiative, 
but  no  other  person  or  organization,  shall  have  the  right  to 
place  with  the  secretary  of  state  for  distribution,  any  pam- 
phlets advocating  such  measure,  not  later  than  the  first  Monday 
of  the  fifth  month  before  the  regular  general  or  special  election 
at  which  the  measure  is  to  be  voted  on;  any  person^  committee 
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or  organization  opposing  any  measure  may  place  with  the  secre- 
tary of  state  for  distribution  any  pamphlets  they  may  desire, 
not  later  than  the  first  Monday  of  the  fourth  month  immedi- 
ately preceding  such  election;  as  to  pamphlets  advocating  or 
opposing  any  measure  referred  to  the  people  by  the  legislative 
assembly,  they  shall  be  governed  by  the  same  rules  of  time, 
but  they  may  be  placed  with  the  secretary  of  state  by  any  per- 
son, committee,  or  organization.  •  •  •  The  secretary  of 
state  shall  distribute  to  each  county  clerk,  before  the  second 
Monday  in  the  third  month  next  preceding  such  regular  gen- 
eral election,  a  sufficient  number  of  said  bound  pamphlets  to 
furnish  one  copy  to  every  voter  in  his  county.  •  •  •  The 
secretary  of  state  shall  not  be  obliged  to  receive  or  distribute 
any  pamphlets  advocating  or  opposing  any  measure  unless  the 
same  shall  be  filed  with  him  within  the  time  herein  provided." 
The  Constitution  (Article  V,  sec.  1)  provides  that  initiative 
petitions  shall  be  filed  not  less  than  four  months  before  the 
election  at  which  they  are  to  be  voted  upon.  In  respect  to  the 
Act  under  consideration,  then,  the  filing  of  the  petitions  was 
completed  just  four  months  before  the  day  of  election,  not 
[16]  eounting  the  last  day  of  filing.  Under  this  administra- 
tive statute  (sec.  112,  Rev.  Codes),  the  time  for  placing  with 
the  secretary  of  state  arguments  for  publication  in  opposition 
to  any  initiative  measure  runs  from  the  date  of  the  completion 
of  the  filing  of  the  petitions  for  the  submission  of  such  measure 
(sec.  109,  Rev.  Codes),  rather  than  from  the  date  of  the  gov- 
ernor's proclamation  announcing  such  fact;  and  it  is  noted 
from  the  complaint  that  persons  so  advocating  the  measure  had 
a  right  to,  and  did,  file  pamphlets  in  support  of  the  measure 
not  later  than  the  first  Monday  of  June,  which  filing  was  in 
ample  time,  as  the  month  of  June  was  the  fifth  month  preced- 
ing the  general  election  held  in  November,  1920.  Those  desir- 
ing to  oppose  the  measure  should  have  filed  pamphlets  not 
later  than  the  first  Monday  of  the  fourth  month  preceding  the 
election,  that  is  to  say,  the  first  Monday  in  July,  and  not  hav- 
ing made  such  filing,  complaint  cannot  be  predicated  upon  that 
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theory.  It  is  to  be  presumed  that  those  interested  in  or  op- 
posed to  the  measure  would  take  notice  of  petitions  filed  in  the 
oflSce  of  the  secretary  of  state,  and  act  accordingly.  The  sec- 
retary of  state's  oiBce  is  the  repository  designated  by  statute 
and  from  which  all  persons  interested  may  receive  desired  in- 
formation on  the  subject  independent  of  the  notice  and  knowl- 
edge which  would  necessarily  be  brought  to  the  attention  of 
those  opposed  to  the  measure  by  the  circulation  of  petitions 
and  resultant  newspaper  comment.  Knowledge  of  the  law  is 
presumed,  and  therefore  persons  interested  know,  or  should 
know,  that  such  petitions  are  filed  with  the  secretary  of  state 
and  that  in  his  office  information  respecting  same  is  available. 
"Whether  or  not  sufficient  time  has  been  given  by  the  statute 
(sec.  112,  Rev.  Codes)  within  which  to  place  with  the  secretary 
of  state,  and  have  distributed,  arguments  in  opposition  to  the 
initiative  measure,  is  a  question  which  ia  directed  to  the  legis- 
lative department  of  the  government,  rather  than  to  the  judici- 
ary. This  court  must  apply  the  law  as  it  stands,  and  if  it  be 
thought  by  the  people  that  the  time  allowed  for  opposition 
arguments  to  an  initiative  measure  is  imnifficient,  the  legislative 
department  of  the  government  may  be  inclined  to  make 
amendments  allowing  further  time. 

As  to  whether  thirty  days  is  a  sufficient  time  within  which  to 
place  arguments  in  opposition  to  an  initiative  measure  proposed 
after  the  date  prescribed  or  the  placing  of  arguments  in  favor 
thereof  with  the  secretary  of  state,  or  whether  the  notice  to 
the  public  of  the  filing  of  initiative  petitions  is  adequate,  is 
clearly  a  question  for  legislative  determination.  If  the  law 
does  not  permit  a  sufficient  time  to  provide  adequate  notice, 
it  may  be  amended  by  the  legislative  department.  Courts 
have  no  concern  as  to  the  expediency,  the  wisdom,  or  the  pro- 
priety of  legislative  Acts.  (6  R.  C.  L.  107;  Godbe  v.  McCor- 
mick,  1  Mont.  105;  Jay  v.  School  District,  24  Mont.  219,  61 
Pac.  250 ;  State  v.  Holland,  37  Mont.  393,  96  Pac.  719 ;  In  re 
Pomeroy,  51  Mont.  119,  151  Pac.  333;  State  ex  rel,  Campbell, 
V.  Stewart,  54t  Mont.  504,  Ann.  Cas.  1918D,  1101,  171  Pac.  755  j 
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and  State  ex  rel.  Lyman  v.  Stewart,  58  Mont.  1,  190  Pac.  129. 
In  matters  of  legislative  or  governmental  policy,  the  courts  will 
not  interfere.  (Hersey  v.  NeUson,  47  Mont.  132,  Ann.  Cas. 
1914C,  963,  131  Pac.  30.)  The  law-making  power  has  spoken, 
and  its  edicts  are  controlling  upon  the  court,  unless  violative 
of  the  Constitution.  No  such  objection  exists  respecting  the 
statute  in  question  (sec.  112,  Bev.  Codes),  and  its  provisions 
must  be  followed.  Moreover,  in  the  case  under  consideration 
there  is  no  showing  whatever  of  prejudice  to  anyone ;  nor  is 
there  any  allegation  that  any  person  or  persons  whosoever  de- 
sired to  place  arguments  in  opposition  to  the  measure  with 
the  secretary  of  state.  There  is  no  merit  in  the  suggestion  that 
[16]  the  filing  of  the  petitions  for  an  initiative  measure  with  the 
secretary  of  state  may  not  be  made  at  different  times.  The 
only  requirement  is  that  the  filing  shall  be  complete  *'not  less 
than  four  months  before  the  election  at  which  they  are  to  be 
voted  upon."  (Sec.  1,  Art.  V,  Const.)  Section  107  of  the 
Revised  Codes  expressly  authorizes  the  petitions  to  be  filed  in 
"sections,  for  convenience  in  handling." 

The  order  to  show  cause  is  set  aside  and  the  proceeding  dis- 
missed. 

Dismissed, 

Mr.  Chief  Justice  Brantlt  and  Associate  Justices  Rey- 
nolds and  CooPEB  concur. 

Mb.  Justice  Holloway:  I  dissent 
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DELANET,  Respondent,  v.  COOK  et  al..  Appellants. 

(No.  4,254.) 
(Submitted  Januaiy  7,  1921.    Decided  February  4,  1921.) 

[195  Pac.  833.] 

Default  Judgments  —  Setting  Aside — BefuscA — When  Improper 
— Hiscretion, 

Default  Judgment — Setting  Aside — When  Proper. 

1.  To  warrant  the  vacation  of  a  default,  it  is  neeessarj  that  the 
party  in  default  show  affirmatively  that  he  proceeded  with  diligence, 
that  the  neglect  was  excusable,  that  the  judgment  if  permitted  to 
vtand  will  affect  him  injuriondy,  and  that  he  has  a  good  defense 
on  the  merits. 

Same — "V^lien  Motion  to  Set  Aside  not  to  be  Granted. 

2.  While  it  is  the  policy  of  the  law  that  every  cause  should  be 
determined  on  its  merits,  a  default  judgment  should  not  be  opened 
where  the  neglect  was  inexcusable  or  in  aid  of  an  effort  tu  prolong 
litigation. 

Same— Excusable  Neglect — When  Befusal  to  Set  Aside  Error. 

3.  Where,  in  an  action  against  eight  defendants,  the  one  most  vitally 
interested  in  the  result  was  not  served  with  summons  and  did  not 
know  that  it  had  been  brought  until  several  days  after  default  and 
the  others  relied  upon  him  to  make  appearance  and  defend  the  action, 
and  ene  of  them  was  under  the  impression  that  the  summons  served 
upon  him  meant  simply  that  he  was  to  appear  as  a  witness,  etc, 
refusal  to  open,  the  default  was  error. 

Same — Setting  Aside — ^Discretion  to  be  Liberally  Exercised. 

4.  Motions  to  open  default  judgments  on  the  ground  of  mistake  and 
excusable  neglect  are  addressed  to  the  sound  discretion  of  the 
trial  court,  which  discretion  should  be  liberally  exercised  in  further- 
ance of  justice. 

'Appeal  from  District  Court,  Teton  County;  J.  B.  Leslie, 
Judge. 

Action  by  John  Delaney  against  Timothy  Cook  and  seven 
others,  begun  in  a  justice  court,  where  a  default  judgment  was 
rendered.    Motion  to  vacate  the  default  was  denied.    On  de- 


1.  When  judgment  by  default  may  be  vacated  and  set  aside  under 
statute,  see  note  in  58  Am.  Dec.  392. 

Vacation  of  judgment  when  not  especially  authorized  by 'statute,  see 
nete  in  60  Am.  St.  Bep.  633. 

3.  Right  to  have  default  judgment  opened  on  account  of  failure  of 
person  other  than  party  or  his  attorney  to  attend  to  case,  see  note 
in  Ajul  Cas.  1913E,  752. 
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fendants'  appeal  to  the  district  court  the  motion  was  again  de- 
nied and  the  appeal  dismissed.  Defendants  appeal.  Reversed 
and  remanded,  with  directions  to  set  aside  the  default. 

Mr.  WiUiam  T.  Pigott  and  Mr.  T.  H.  Pridham,  for  Appel- 
lants, submitted  a  brief;  Mr.  Pigott  argued  the  cause  orally. 

Messrs.  Coffty  dk  Oreene,  for  Respondent,  submitted  a  brief. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court- 
On  October  30,  1917,  this  action  was  commenced  by  the 
plaintiff  in  the  justice's  court  of  Choteau  township,  Teton 
county,  against  the  eight  defendants  named  therein,  to  recover 
damages  for  injuries  inflicted  upon  a  mare  by  a  stallion  while 
attempting  to  breed  her.  Two  of  the  defendants  only  were 
served  with  summons.  None  of  the  other  defendants  ever  ap- 
peared in  the  action.  On  the  morning  of  November  8,  at  10 
o'clock,  no  appearance  had  been  entered  for  the  defendants. 
The  justice,  after  nfraiting  until  the  hour  of  11  o'clock,  and 
none  of  the  defendants  having  then  appeared,  permitted  the 
plaintiff  to  prove  his  claim  and  rendered  judgment  for  the  full 
amount  sued  for  and  costs.  Seasonably  thereafter  T.  H.  Prid- 
ham, Esq.,  an  attorney  at  law,  on  behalf  of  all  the  defendants, 
served  upon  the  plaintiff's  attorney  and  filed  notice  of  motion 
to  set  aside  the  default.  On  November  16  the  motion,  sup- 
ported by  the  affidavits  of  Timothy  Cook  and  Frank  Harris, 
the  only  two  defendants  served  with  summons,  and  Thomas  B. 
Cook,  one  of  the  defendants  not  served,  was  filed  with  the  jus- 
tice and  by  him  set  down  for  hearing  November  22.  An  an- 
swer was  also  tendered  on  behalf  of  all  eight  defendants,  put- 
ting in  issue  all  the  material  allegations  of  the  complaint. 
After  a  hearing  on  the  day  fixed  the  motion  to  vacate  the  de- 
fault was  denied.  On  November  26  an  appeal  was  taken  to 
the  district  court  of  Teton  county.  On  February  18,  1918,  the 
motion  to  open  the  default  was  taken  up  by  the  district  court, 
and  on  that  day  overruled,  and  judgment  dismissing  the  appeal 
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rendered  and  entered.  -  The  case  is  now  in  this  court  on  appeal 
from  the  judgment. 

The  aflSdavit  of  Timothy  Cook  discloses  that  Thomas  B.  Cook, 
his  brother,  having  charge  of  the  horse,  resides  about  thirty- 
five  miles  distant  from  his  home,  and  at  the  time  the  affidavit 
was  made  they  had  not  seen  each  other  for  about  a  month. 
Timothy  Cook  is  uneducated,  not  versed  in  legal  affairs,  and 
has  a  very  poor  understanding  of  legal  documents.  Being 
under  the  impression  that  all  that  was  required  of  him  by  the 
summons  was  that  he  appear  on  November  8  at  10  o'clock  as 
a  witness,  at  that  time  and  for  that  purpose,  he  presented  him- 
self at  the  justice's  court  in  the  town  of  Choteau  and  was  told 
by  the  justice  to  see  the  attorney  for  the  plaintiff.  The  stal- 
lion in  question  belonged  jointly  to  the  eight  defendants  named 
in  the  complaint  personally,  and  not  as  partners  nor  as  an 
incorporation,  and  by  agreement  among  them  was  placed  under 
the  care  and  management  of  Thomas  B.  Cook,  aiid  was  by  him 
kept  constantly  at  his  ranch  and  under  his  supervision  for  the 
convenience  of  all  concerned.  When  the  summons  was  served 
upon  Timothy  Cook,  he  (Timothy  Cook)  was  busily  engaged  in 
moving  his  household  goods  from  one  place  to  another,  and  his 
mind  was  so  distracted  by  his  business  affairs  that  he  did  not 
have  an  opportunity  to  correct  the  impression  he  was  laboring 
under  that  his  presence  was  only  required  as  a  witness,  and  not 
as  a  party  to  the  action,  and  therefore  did  nothing  other  than 
appear  at  the  justice's  court  as  above  indicated.  Assuming 
that  his  brother  would  attend  to  the  case,  involving,  as  it  did, 
the  horse  under  his  care,  he  waited  to  see  if  his  brother, 
Thomas  B.  Cook,  would  come  to  Choteau  to  look  after  the  case. 
Becoming  alarmed  at  his  failure  to  appear,  he  endeavored  to 
ascertain  whether  any  of  the  attorneys  in  Choteau  had  been 
employed  to  defend  the  action  for  his  brother,  and  about  11 
o'clock  went  to  the  office  of  Mr.  Pridham,  and,  finding  him 
busy  with  persons  in  his  office  and  unable  to  see  him  person- 
ally, left  the  office,  and,  after  waiting  until  11:25  called  Mr. 
Pridham  by  telephone  and  inquired  if  he  was  retained  to  de- 
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fend  the  case.  Mr.  Pridham  answered  that  he  was ;  whereupon 
Timothy  Cook  proceeded  to  the  oflSce  of  Mr.  Pridham,  who 
called  the  justice  by  telephone,  and  only  then  ascertained  that 
judgment  by  default  had  been  taken. 

The  affidavit  of  Thomas  B.  Cook,  made  on  November  16,  is 
to  the  effect  that  he  is  manager  of  the  Cook  Horse  Company 
named  in  the  body  of  the  complaint;  that  he  had  sole  charge 
of  the  business  affairs  of  that  concern,  and  also  the  care  and 
management  of  the  horse  about  which  the  controversy  arose; 
that  neither  the  complaint  nor  summons  in  the  cause  was 
served  upon  him;  and  that  he  had  no  notice  whatever  of  the 
pendency  of  the  actioii  until  the  morning  of  November  12,  four 
days  after  default  had  been  entered. 

The  affidavit  of  Frank  Harris  states  that  the  stallion  in  ques- 
tion was  placed  under  the  care  and  management  of  Thomas  B. 
Cook,  and  that  he,  Thomas  B.  Cook,  being  aware  of  the  pros- 
pective trouble  concerning  the  stallion,  although  no  suit  had  yet 
been  brought,  early  in  the  summer  retained  Mr.  Pridham  as  at- 
torney to  attend  to  the  matter.  It  further  appears  by  the  affi- 
davit that  at  the  time  summons  was  served  upon  him  he  was 
engrossed  and  absorbed  in  important  private  affairs  demanding 
his  peraonal  attention,  among  which  was  providing  a  school  for 
the  children  in  the  neighborhood,  including  his  own,  and  secur- 
ing a  teacher  therefor,  which,  owing  to  the  scarcity  of  school- 
teachers, he  had  considerable  difficulty  in  doing;  that  he  was 
busily  engaged  in  building  a  house  in  which  to  reside,  one  room 
of  which  was  to  be  used  as  a  school,  in  the  doing  of  which  he 
had  engaged  carpenters  and  their  helpers  and  was  compelled  to 
give  that  matter  his  personal  attention.  In  addition  thereto, 
the  affidavit  further  states  that  some  of  his  cattle  had  been  lost, 
and  because  of  fear  upon  his  part  that  they  might  be  driven 
out  of  the  county,  he  went  in  search  of  them,  found  them,  and 
brought  them  home,  and  for  the  purpose  of  sheltering  them 
during  the  winter  months  he  was  compelled'  to  construct  sheds 
and  corrals,  all  of  which  required  his  personal  attention.  In 
addition  to  these  facts,  the  affidavit  also  states  that  his  wife 
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was  unwell  and  unable  to  do  her  housework,  making  it  neces- 
sary for  him  to  cook  for  himself  and  the  household  and  to  re- 
main with  and  care  for  his  wife  during  her  illness,  thereby 
preventing  him  from  going  to  the  town  of  Choteau  as  he  in- 
tended to  do,  when  and  where  he  might  have  ascertained  the 
actual  condition  of  affairs  relative  to  the  case;  that,  by  rea^son 
of  the  further  fact  that  Thomas  B.  Cook  had  the  stallion  under 
his  care  and  was  personally  interested  in  protecting  himself 
from  a  charge  of  mismanagement  of  the  horse,  he  relied  upon 
his  interest  in  the  matter  and  his  judgment,  assuming  that  he 
was  a  defendant  in  the  action  and  would  appear. 

The  affidavits  of  the  two  defendants  served  aver  that  they 
fully  and  fairly  stated  the  facts  in  the  case  to  Mr.  Pridham, 
their  attorney,  and  were  advised  by  him  that  they  had  a  good 
and  substantial  defense  to  the  action  upon  the  merits,  and  that 
the  judgment  had  been  taken  through  mistake,  inadvertence 
and  excusable  neglect  under  the  statute. 

The  chief  contention  appellants  make  for  a  reversal  of  the 
[1]  judgment  is  that  the  showing  on  motion  to  vacate  the  de- 
fault entered  in  the  justice's  court  was  sufficient  to  entitle  them 
to  the  relief  asked.  In  this  we  agree  with  counsel.  In  Bowen 
V.  Webb,  34  Mont.  61,  85  Pac.  739,  the  showing  necessary  to 
invoke  the  exercise  of  judicial  discretion  in  setting  aside  a  de- 
fault judgment  is  declared  to  be:  **(a)  That  he  [the  party  in 
default]  proceeded  with  diligence;  •  •  •  (b)  his  excusable 
neglect;  (c)  that  the  judgment,  if  permitted  to  stand,  will 
affect  him  injuriously,  and  that  he  has  a  defense  to  plaintiff's 
cause  of  action  upon  the  merits."  The  party  in  default  must 
[2]  show  affirmatively  that  the  default  was  the  result  of  his 
mistake,  surprise  or  excusable  neglect.  But,  when  a  showing 
is  made,  relief  is  not  to  be  granted  as  a  matter  of  right,  but 
rather  by  the  grace  of  the  court  exercising  a  legal  discretion. 
{Bowen  v.  Webb,  supra,)  In  cases  falling  within  its  scope,  the 
statute  itself  suggests  the  grounds  upon  which  the  legal  discre- 
tion should  be  brought  into  action.  (Rev.  Codes,  sec.  6589.) 
Every  cause  ought  to  be  determined  upon  its  merits,  if  possi- 
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ble.  "But  this  policy  docs  not  give  countenance  to  inexcusable 
negligence,  the  result  of  which  is  to  prolong  litigation." 
{Kersien  v.  Coleman,  50  Mont.  82,  144  Pac.  1093.)  We  may 
add  the  suggestion  that,  while  the  statutory  design  is  to  fur- 
ther trials  upon  the  merits,  its  remedial  provisions  ought  not 
to  be  extended  in  aid  of  the  negligent,  the  careless,  or  parties 
striving  merely  to  postpone  the  day  of  judgment. 

In  disposing  of  the  case,  the  justice  apparently  took  no  ac- 
count of  the  undisputed  fact  that  Thomas  B.  Cook,  having  the 
[3]  greatest  interest  in  the  outcome  of  the  suit  by  reason  of 
his  being  in  charge  of  the  animal  and  the  person  most  likely  to 
take  a  leading  part  in  defending  the  action,  was  neither  served 
with  process,  nor  knew  that  the  action  had  been  commenced, 
until  November  12,  four  days  after  default  had  been  taken. 
Furthermore,  the  affidavits  of  both  Timothy  Cook  and  Frank 
Harris  are  both  to  the  effect  that,  knowing  Thomas  B.  Cook 
had  control  of  the  horse  at  all  the  times  mentioned,  they  re- 
lied upon  his  knowledge  of  and  liis  interest  in  the  matter, 
and  assumed,  as  was  natural  for  thetn  to  do,  that  he  would 
attend  to  the  case.  These  considerations,  and,  in  addition 
thereto,  the  matters  with  which  their  minds  were  burdened, 
make  out  a  clear  case  of  excusable  neglect  under  section  6589 
of  the  Revised  Codes,  which  the  justice  should  have  recognized 
instead  of  ignoring  altogether.  The  affidavits  not  only  present 
substantial  reasons  why  they  did  not  appear,  but  set  forth  facts 
sufficient  to  convince  us  that  the  case  falls  strictly  within  the 
purview  of  section  6589,  supra.  There  is  nothing  in  the  record 
from  which  the  inference  could  be  drawn  that  the  defendants 
were  indifferent,  careless,  or  negligent  in  failing  to  preserve 
their  rights.  The  relief  afforded  in  setting  aside  a  default 
judgment  operates  merely  as  a  brief  delay,  at  most.  Motions 
[4]  of  this  character  are  addressed  to  the  sound  discretion  of 
the  court  and  ought  to  be  liberally  exercised  in  furtherance  of 
justice. 

In  LoveU  v.  Willis,  46  Mont.  581,  Ann.  Cas.  1914B,  587,  43 
L.  B,  A.  (n.  8.)  930,  129  Pac.  1052,  Chief  Justice  Brantly,  de- 
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livering  the  opinion  of  this  court,  very  pertinently  remarked: 
''If  the  affidavit  had  made  a  disclosure  of  facts  showing  that 
the  character  of  the  defendant's  business  was  such  as  to  absorb 
his  attention  and  was  so  pressing  that  the  average  man  would, 
under  similar  circumstances,  have  been  likely  to  forget  his 
other  important  interests,  the  conclusion  of  the  court  •  •  • 
might  have  been  justified."  In  deciding  the  case,  the  lower 
court  apparently  lost  sight  of  the  purpose  of  the  statute  and 
placed  its  technical  restrictioi^^  above  ihe  justice  it  was  the 
design  of  the  legislature  to  further. 

The  order  of  the  district  court  dismissing  the  appeal  is  re- 
versed, and  the  cause  remanded,  with^  directions  to  set  aside 
the  default  and  permit  defendants  to  file  their  answer. 

Reversed  and  remanded. 

Mb.  Chiep  Justice  Brantly  and  Assocute  Justices  Rey- 
nolds, Holloway  and  Galen,  concur. 
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Mortgages — Contracts — Consideration — Sufficiency — Promissory 
Notes  —  Foreclosure  —  Conditions  Precedent — Performance 
Necessary, 

Mortgages — Contracts — Good  Consideration — Sufficiency. 

1.  Plaintiff  had  drilled  a  well  for  defendants  accepting  their 
promissory  notes  in  payment.  The  notes  were  not  paid.  The 
well  proved  unsatisfactory  and  the  parties  entered  into  another 
agreement  whereby  plaintiff  undertook  to  put  the  well  in  working 
condition,  defendants  to  execute  new  notes  and  a  first  mortgage 
upon  their  lands  to  secure  the  amount  then  due.  Heldy  that  the 
agreement  to  put  the  well  in  condition  was  a  good  consideration 
for    the   mortgage   contract. 
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Bills  and  Notes — Execution  of  New  for  Old — Effect. 

2.  Execution  of  new  notes  and  mortgage  security  therefor  upon  sur- 
render and  cancellation  of  the  first  notes  does  not  have  the  effect 
of  extinguishing  the  existing  indebtedness,  but  merely  extends 
the  time  of  payment. 

Bights    Depending    on    Condition    Freeedent — ^Accrual. 

3.  A  right  depending  upon  a  condition  precedent  does  not  accrue 
unless   the   condition   is   performed. 

Mortgagee — Foreclosure — Performance    of    Condition    Precedent    Prerequi- 
site. 

4.  The  right  of  plaintiff  to  foreclose  having  been  dependi'nt  upon 
performance  of  a  condition  precedent,  to  wit,  fulfillment  of  his 
contract  to  put  the  well  in  satisfactory  condition,  his  failure  to  do 
so  deprived  him  of  such  right  upon  nonpayment  of  the  notes  at 
maturity. 

Appeals  from  District  Court,  CMlatin  County;  Ben.  B.  Law, 
Judge. 

Action  by  Charles  T.  White  against  Mary  V.  Hulls  and  an- 
other, and  against  G.  S.  Black  and  others,  resulting  in  decree 
partly  for  and  partly  adverse  to  plaintiff,  and  from  an  order 
denying  his  motion  for  new  trial,  he  appeals.    Affirmed. 

Mr.  Walter  Aitken,  for  Appellants,  submitted  a  brief,  and 
one  in  reply  to  that  of  Respondents,  and  argued  the  cause 
orally. 

Mr.  George  D.  Pease,  for  Bespondents,  submitted  a  brief, 
and  argued  the  cause  orally. 

MB.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

These  two  appeals  were  taken  from  the  order  of  the  district 
court  denying  appellant's  motion  for  a  new  trial  and  were,  by 
order  of  the  court,  consolidated,  as  exactly  the  same  issues  are 
involved  in  each  appeal. 

Prior  to  the  commencement  of  the  trial  in  the  lower  court, 
the  appellant  dismissed  as  to  the  respondents  Merchants'  Bank 
of  Winona,  Mary  A.  Cox,  and  the  Sanborn  Company.  The 
cases  were  by  agreement  tried  together  before  a  jury,  and  find- 
ings of  fact,  conclusions  of  law  and  decree  were  made  in  each 

2.  Renewal  note  as  discharging  original  note,  see  note  in  Axui«  Oas. 
IdlSAy   1084,   1094. 
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case  upon  identically  the  same  evidence,  save  and  except  the 
differences  in  the  amount  of  the  notes  and  mortgages  executed 
by  respondents  Mary  V.  Hulls  and  G.  S.  Black. 

The  appellant  sought  to  foreclose  two  mortgages,  one  against 
the  respondent  Hulls  and  the  other  against  the  respondent 
Black.  As  a  defense  in  each  action,  thel  respondents,  by  an- 
swer, pleaded  a  want  of  consideration  for  the  notes  secured  by 
said  mortgages,  and  failure  of  performance  of  contract,  in  that 
appellant  had  contracted  to  drill  a  well  for  the  respondents, 
and  had  failed  to  fulfill  the  terms  of  his  agreement.  On  July 
20,  1912,  the  respondents  Mary  V.  Hulls  and  G.  S.  Black,  to- 
gether with  one  J.  J.  Deputy,  entered  into  a  contract  in  writ- 
ing with  the  appellant,  whereby  appellant  agreed  to  drill  and 
equip  a  well  on  thj  property  of  the  respondent  Hulls  for  $3.30 
per  foot,  which  contract  provided  for  payment  by  respondents 
for  the  work  to  be  performed.  The  well  was  completed  on  or 
about  September  23,  1912,  but  was  not  paid  for  in  accordance 
with  the  terms  of  the  contract,  and  as  of  that  date  the  re- 
spondent Hulls  (who  had  acquired  the  interest  of  J.  J.  Deputy 
in  the  contract)  and  the  respondent  Black,  in  the  year  1913 
gave  to  appellant  their  joint  and  several  promissory  notes  in 
payment  of  the  amount  due  under  the  contract.  These  notes 
not  having  been  paid  at  maturity,  and  the  respondents  having 
had  trouble  in  securing  water  from  the  well,  the  respondents, 
on  July  27,  1914,  took  up  these  notes,  and  separately  executed 
notes  secured  by  mortgages  on  the  lands  owned  individually 
by  each  of  them,  the  note  of  respondent  Mary  V.  Hulls  so  ex- 
ecuted and  secured  being  for  the  sum  of  $1,500,  and  that  of 
respondent  G.  S.  Black  for  the  sum  of  $365.  At  the  time  of 
the  execution  of  these  notes  and  mortgages,  the  appellant 
signed  and  delivered  to  the  respondents  a  new  contract  as 
follows: 

*'July  27,  1914. 
*'Mrs.  Mary  V.  Hulls  and  G.  S.  Black, 
Manhattan,  Montana. 
This  is  to  certify  that  in  consideration  of  the  security,  first 
mortgages  on  your  farm  lands,  furnished  me  this  day  in  con- 
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nection  with  indebtedness  of  $1,865  covering  balance  due  on 
one  certain,  well,  drilled  on  the  property  of  Mrs.  Hulls  some 
two  years  ago,  I  hereby  agree  to,  within  a  reasonable  time  from 
date  hereof,  put  the  well  in  entirely  satisfactory  condition  so 
that  it  shall  deliver  at  least  four  gallons  of  water  per  minute/' 

On  July  15,  1915,  the  first  payment  on  each  of  the  notes 
secured  by  these  mortgages  being  overdue  and  unpaid,  and  it 
being  provided  in  the  mortgages  that  in  such  event  the  mort- 
gagee might  at  his  option  regard  the  entire  debt  due  and  col- 
lectible, appellant  commenced  these  actions  to  collect  the  whole 
amount  of  the  notes  and  to  foreclose  such  mortgage  security. ' 

• 

The  answer  of  respondents  pleads  failure  and  refusal  of  per- 
formance of  appellant's  contract,  and  want  of  consideration  for 
the  making  of  the  noles  and  mortgages  of  July  27,  1914,  and 
also  a  counterclaim  for  damages.  The  trial  court  eliminated 
the  damage  feature,  and  in  this  respect  was  entirely  correct, 
in  our  opinion.  It  made  findings  of  .fact  and  conclusions  of 
law,  denying  appellant  the  right  of  foreclosure  on  the  mort- 
gages, but  found  in  favor  of  appellant  for  the  amount  of  in- 
debtedness for  the  drilling  of  the  well  under  the  first  contract, 
and  entered  decree  accordingly. 

The  pivotal  question^  and  in  fact  the  only  question  in  the 
cases,  is  whether  there  has  been  a  failure  of  performance  of 
the  contract  or  of  consideration  for  the  mortgage  security  given 
to  appellant  by  the  respondents,  dated  July  27,  1914. 

For  determination  of  the  equities  involved  in  this  case,  we 
shall  consider  the  fifth  assignment  of  error  only,  which  raises 
every  other  question  presented  by  the  other  specifications  of 
error,  such  assignment  being  as  follows:  **(5)  The  court  erred 
in  making  conclusion  of  law  No.  1."         • 

Conclusion  of  law  No.  1,  as  made  by  the  trial  court,  is  as 
follows:  "That  the  plaintiff  is  not  entitled  to  foreclose  the 
mortgage  sued  upon  in  this  action,  for  the  reason  that  he  has 
failed  to  comply  with  the  terms  of  his  contract  at  the  time  of 
the  execution  and  delivery  of  the  mortgage." 
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On  first  examination  and  study  of  the  record  and  of  the  find- 
ings of  fact  and  conclusions  of  law  as  made  by' the  trial  court, 
we  were  of  opinion  that  there  was  an  inconsistency  in  the  find- 
ings as  adopted  and  made,  but  on  careful  study  and  review 
they  have  been  found  to  harmonize.  If  the  contract  of  the  ap- 
pellant White,  dated  July  27,  1914,  be  considered  as  supersede 
ing  all  former  contracts,  then  there  would  be  a  manifest  con- 
flict in  the  findings  as  made  by  the  district  court,  as  it  would 
not  be  proper  under  such  theory  to  find  a  failure  of  perform- 
ance of  appellant's  contract,  and  also  to  find  an  existing  in- 
debtedness due  from  the  respondents  to  the  appellant  for  the 
full  amount  of  the  notes. 

From  a  review  of  all  of  the  evidence  in  the  case,  we  are 
[1]  satisfied  that  the  findings  of  fact  and  conclusions  of  law 
made  by  the  trial  court  were  justified,  as  the  original  contract 
for  the  drilling  of  the  well,  dated  July  20,  1912,  had  been  fully 
executed  and  the  well  accepted  by  the  respondents  and  by  them 
paid  for,  by  the  execution  and  delivery  of  their  joint  and  sev- 
eral promissory  notes,  dated  September  23,  1912.  Thereafter, 
due  to  the  fact  that  the  well  was  not  working  satisfactorily,  the 
appellant,  as  an  inducement  to  the  respondents  to  secure  tho 
amount  of  the  iiidebtedness  then  admittedly  due  and  owing  to 
the  appellant  for  the  drilling  of  the  well,  executed  the  con- 
tract dated  July  27,  1914.  Upon  reference  to  the  terms  of  such 
contract  it  wUl  be  found  that  there  was  then  an  admitted  in- 
debtedness on  the  part  of  the  respondents  to  the  appellant  in 
the  sum  of  $1,865,  covering  the  balance  due  for  the  drilling  of 
the  well  under  the  contract  of  July  20,  1912,  and  the  appel- 
lant, by  such  contract  of  July  27,  1914,  agreed,  in  considera- 
tion of  first  mortgager  security  on  the  farm  lands  belonging  to 
the  respondents,  to  **put  the  well  in  an  entirely  satisfactory 
condition  so  that  it  will  deliver  at  least  four  gallons  of  water 
per  minute."  This  agreement  did  not  affect  the  executed  con- 
tract or  the  amount  of  the  admitted  indebtedness,  but  rather 
constituted  a  new  promise  and  obligation  on  appellant's  part 
in  consideration  of  mortgage  security  for  the  amount  of  tho 
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debt.  The  indebtedness  existing  under  the  original  contract 
was  not  affected,  but  in  consideration  of  such  mortgage  security 
appellant  agreed  to  put  the  well  in  entirely  satisfactory  con- 
dition. This  was  a  good  consideration  for  the  contract.  ''Any 
benefit  conferred  or  agreed  to  be  conferred  upon  the  promisor, 
by  any  other  person,  to  which  the  promisor  is  not  lawfully  en- 
titled, or  any  prejudice  suffered,  or  agreed  to  be  suffered,  by 
such  person  other  than  such  as  he  is  at  the  time  of  consent  law- 
fully bound  to  suffer,  as  an  inducement  to  the  promisor,  is  a 
good  consideration  for  a  promise."  (Sec.  5001,  Rev.  Codes; 
EmersoTi^Branfingham  Implement  Co.  v.  Anderson,  58  Mont. 
617, 194  Pac.  166.) 

The  execution  of  the  new  notes  and  mortgage  security  there- 
[2]  for  upon  surrender  and  cancellation  of  the  first  notes  did 
not  extinguish  the  existing  indebtedncs3,  and  the  only  effect 
thereon  was  to  extend  the  time  of  payment.  The  consideration 
for  the  contract  of  July  27,  1914,  is  self-evident,  and  the  only 
remaining  question  is  that  of  performance  of  the  contract  on 
the  part  of  appellant  If  he  made  full  performance,  he  now 
has  a  right  of  foreclosure*  on  the  mortgage  security,  otherwise 
not. 

"A  contract  must  be  so  interpreted  as  to  give  effect  to  the 
mutual  intention  of  the  parties  as  it  existed  at  the  time  of  con- 
tracting,  so  far  as  the  same  is  ascertainable  and  lawful." 
(Sec.  5025,  Rev.  Codes.)  **The  language  of  a  contract  is  to 
govern  its  interpretation,  if  the  language  is  clear  and  explicit, 
and  does  not  involve  an  absurdity."  (Id.,  sec.  5027.)  Applying 
these  rules  to  the  contract  of  July  27,  1914,  it  will  be  found 
[3,4]  by  an  abundance  of  evidence,  admitted  to  be  true  by 
the  appellant,  that  when  appellant  left  the  well  and  abandoned 
his  contract  the  well  was  not  by  the  appellant  put  in  a  satis- 
factory condition.  On  the  contrary  it  appears  that  the  appel- 
lant broke  the  pump  pipe,  dropped  it  into  the  well,  and  left 
440  feet  thereof  in  the  well;  that  there  is  a  part  of  the  pump 
rod  in  the  bottom  of  the  well;  that  there  are  two  cylinders 
and  one  plunger  in  the  well ;  that  it  is  full  of  sand,  and  should 
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be  dug  deeper,  and  is  now  all  clogged  up,  so  that  water  could 
not  be  produced  therefrom  at  all.  If  it  should  have  been  sunk 
deeper,  the  appellant  obligated  himself  to  sink  it  deeper  under 
his  last  agreement,  and  it  was  his  plain  duty  to  do  so  without 
additional  compensation.  And  in  truth  and  in  fact,  in  conse- 
quence of  appellant's  failure  of  performance  of  his  contract 
of  July  27,  1914,  and  the  character  of  work  done  by  him  in 
pursuance  thereof,  the  well  has  been  left  of  no  present  use  or 
value  whatsoever.  , 

It  is  a  well-settled  rule  that  it  is  a  good  defense  to  an  action 
on  a  contract  that  the  obligation  to  perform  the  act  required 
was  dependent  upon  some  other  thing  which  the  other  party 
was  to  do  and  has  failed,  to  do ;  and  a*  right  depending  upon  a 
condition  precedent  does  not  accrue  unless  the  condition  is  per- 
formed. (6  R.  C.  L.,  sec.  325.)  The  performance  of  the  con- 
dition is  precedent  to  the  right  of  payment.  (Franklin  v. 
SchiUtz,  23  Mont.  165,  57  Pac.  1037 ;  Waite  v.  C.  E.  Shoemaker 
&  Co.,  50  Mont.  264,  146  Pac.  736.)  Applying  the  rule  to  this 
case,  appellant  must  show  a  performance  of  his  contract  as  a 
condition  precedent  to  his  right  of  foreclosure  on  the  mortgage 
security. 

The  case  of  Littrell  v.  Wacox,  11  Mont.  77,  27  Pac.  394,  cited 
by  counsel  for  the  appellant,  is  not  in  point,  as  there  was  not 
involved  therein  the  construction  of  an  express  contract  in 
writing,  such  as  the  appellant  entered  into  on  July  27,  1914. 
That  was  an  action  on  the  quantum  meruit  for  sinking  a  well, 
and  the  court  very  properly  decided  that  an  agreement  to  drill 
a  well  cannot,  in  the  absence  of  any  special  contract,  be  con- 
strued as  an  undertaking  that  water,  other  than  surface  water, 
shall  be  obtained. 

And  the  case  of  Sigworth  v.  Eclcomh  (Iowa),  97  N.  W.  364, 
cited  by  counsel  for  respondents,  has  no  application  to  the  case 
under  consideration,  as  that  case  arose  in  an  action  to  recover 
on  a  note  given  for  work  in  drilling  a  well  under  a  contract 
requiring  the  well  driller  to  provide  a  *'weir'  sufficient  for 
stock  and  domestic  purposes.    The  case  turned  on  a  construe- 
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tion  of  the  word  "well"  as  used  in  the  oontract.  The  well 
proved  of  no  value,  and  such  fact  was  pleaded  to  show  a  total 
failure  of  consideration  for  the  note,  which  was  upheld.  In 
our  opinion,  there  was  a  valid  consideration  for  the  execution 
by  the  appellant  of  the  contract  of  July  27,  1914,  namely, 
mortgage  security  for  the  amount  of  the  indebtedness  due  him 
for  the  drilling  of  the  well.  The  appellant  assumed  a  new  obli- 
gation in  consideration  of  the  mortgage  security,  viz,,  within  a 
reasonable  time  to  "put  the  well  in  an  entirely  satisfactory 
condition  so  that  it  shall  deliver  at  least  four  gallons  of  water 
per  minute."  The  admitted  indebtedness  on  the  executed  con- 
tract for  drilling  the  well  still  exists;  but  appellant,  by  virtue 
of  failure  of  performance  of  his  contract  of  July  2t,  1914,  has 
forfeited  the  right  to  foreclose  his  mortgage  security,  and  he 
was  properly  denied  such  right  by  the  trial  court. 

For  the  reasons  stated,  we  are  of  opinion  that  the  trial  court 
did  not  err  in  making  its  findings  of  fact  and  conclusions  of 
law,  and  the  order  appealed  from  is  therefore  affirmed. 

Affirmed. 

Mb.  Chiep  Justice  Bbantly  and  Assocutb  Justices  Bey- 
N0LD6,  CooPEB  and  Holloway  concur. 
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Personal  Injuries  —  Railroads  —  Passenger  and  Carrier— Res 
Ipsa  Loquitur — Carrier  no*  Insurer — Burden  of  Proof — Non^ 
suit — When  Proper. 

Peraonal  »  Injuries—Passenger    and    Carrier— JBe*    Ipsa    Loguitttr— When 
Doctrine   Inapplicable. 

1.  The  doctrine  of  the  maxim  res  ipsa  loquitur  is  applicable  to 
•personal  injury  cases  brought  by  passengers  on  railroads,  to  the  extent 
that  whenever  the  injury  resulted  from  some  vice  or  defect  in  the  ap- 
pliances or  operative  mechanism  of  the  means  of  transportation  or 
from  the  movement  of  trains,  proof  of  the  injury  and  the  cause  of 
it  raises  a  presumption  of  the  carrier's  negligence;  hence,  generally 
speaking,  it  has  no  application  to  injuries  received  by  a  passenger 
while  alighting  from  a  standing  train. 

Samo^Carrier  not  Insurer. 

2.  Section  5300,  Revised  Codes,  imposing  upon  the  carrier  the  duty 
to  exercise  toward  a  passenger  for  hire  the  highest  degree  of  care, 
does  not  constitute  the  carrier  an  insurer  of  the  passenger's  safety. 

Same — Carrier  and  Passenger — Burden   of   Proof. 

3.  Where  injury  results  to  a  passenger  from  something  over  which 
the  carrier  has  not  the  exclusive  control,  the  rule  of  ordinary  negli- 
gence obtains,  and  the  burden  is  upon  the  passenger  to  show  that 
the  presence  of  the  cause  of  the  injury  was  attributable  to  the  car- 
rier's negligence. 

Same — Carrier  and  Passenger — Nonsuit — When  Proper. 

4.  Since  actionable  negligence  arises  only  from  breach  of  legal 
duty,  it  was  incumbent  upon  plaintiff,  who  sought  damages  for 
injury  sustained  by  her  in  alighting  from  a  train,  her  foot  slipping 
as  she  stepped  upon  the  step-box  put  in  place  by  the  brakeman,  to 
show  that  he  was  negligent  in  failing  to  discover  upon  the  box 
a  piece  of  ice  about  the  size  of  a  silver  dollar,  claimed  to  have 
been  the  cause  of  her  slipping,  failing  in  which  she  was  properly 
nonsuited. 


1.  Presumption  of  negligence  from  accident  resulting  in  personal 
injury,  see  notes  in  43  Am.  Bep.  73;  6  Am.  St.  Bep.  792;  113  Am.  St. 
Bep.   986. 

Rule  of  res  ipsa  loquitur  as  relieving  plaintiff  of  burden  of  show- 
ing negligence,  see  note  in  Ann.  Caa.  1914D,  908. 

4.  Duty  of  carrier  to  furnish  suitable  steps  or  appliances  for  board- 
ing or  alighting  from  cars,   see  note  in  9  Ann.   Oas.  965. 

Liability  of  carrier  of  ptissengers  for  failure  to  remove  ice  or  snovr 
from  steps  of  vehicle,  see  notes  in  17  Ann.  Oas.  51:  Ajin.  Oas.  1915 A, 
767. 
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'Appeals  front  Disirici  Court,  GaUaiin  County,  in  the  Ninth 
Judicial  District;  A.  C.  Spencer,  a  Judge  of  the  Thirteenth  Dis- 
trict,  Presiding. 

Action  by  Mrs.  N.  H.  Heck  against  the  Northern .  Pacific 
Railway  Company.  From  a  judgment  of  nonsuit  and  an  order 
denying  plaintiff  a  new  trial,  she  appeals.    Affirmed. 

Ur.  Walter  Aitkeny  for  Appellant,  submitted  a  brief,  and  one 
in  reply  to  that  of  respondent,  and  argued  the  cause  orally. 

The  issue  on  these  appeals  is  purely  one  of  law,  to  be  de- 
termined from  admitted  facts,  to- wit:  (a)  The  fact  that  plain- 
tiff was  a  passenger  for  hire  at  the  time  of  the  injury, 
(b)  That  the  step-box  was  an  appliance  under  the  exclusive 
charge,  custody  and  control  of  the  respondent  railway  com- 
pany, (c)  That  such  appliance  was  used  for  the  transporta- 
tion of  passengers,  (d)  That  it  was  the  duty  of  the  carrier 
to  keep  and  maintain  said  appliance  in  a  safe  condition .  for 
the  purpose  for  which  it  was  used,  (e)  That  there  was  ice  on 
the  bdx  when  appellant  stepped  thereon;  and  (f)  that  as  a 
result  of  the  ice  being  on  the  box,  appellant  fell  and  was  in- 
jured. There  is  no  question  of  contributory  negligence  in  the 
case.    No  such  issue  was  pleaded. 

With  the  foregoing  facts  standing  undisputed  it  seems  clear 
beyond  all  question  that  the  court  was  in  error  in  holding,  as 
a  matter  of  law;  that  the  respondents  were  not  negligent  in 
permitting  the  ice  to  be  upon  the  step-box.  Without  citing  au- 
thority from  other  jurisdictions,  it  would  appear  that  the  hold- 
ing of  this  court  in  Garvin  v.  Butte  Electric  Ry.  Co,,  54  Mont. 
196,  169  Pac.  40,  is  decisive  of  the  question  here  involved.  The 
holding  of  this  court  in  the  Oarvin  Case  finds  abundant  sup- 
port in  decisions  from  other  jurisdictions.  (See  French  v. 
Spokane  &  I,  E.  B.  Co.,  102  Wash.  236,  172  Pac.  1159.)  The 
case  of  Missouri  Pac.  R.  Co.  v.  Wortham,  73  Tex.  25,  3  L.  R.  A. 
368,  10  S.  W.  741,  was,  one  where  the  respondent  was  injured 
when  she  fell  from  a  step-box  placed  by  the  appellant  railroad 
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company  as  a  means  for  her  to  alight  from  the  train.  The 
box  was  placed  upon  the  ground  and  not  upon  the  platform, 
and  there  was  evidence  that  the  accident  was  caused  by  re- 
spondent stepping  upon  the  edge  of  the  box,  causing  it  to  over- 
turn.* Xhe  box  had  been  used  safely  by  several  other  passengers 
who  had  preceded  respondent  in  alighting.  The  verdict  for 
respondent  was  sustained.  {Weston  v.  New  York  Elevated  B. 
Co.,  73  N.  Y.  595.)  In  T^impson  v.  Manhattan  By.  Co.,  52 
Hun  (N.  Y.),  489,  5  N.  Y.  Supp.  684,  the  court  says:  ''Differ- 
ent rules  i^ust  be  applied  to  those  portions  of  the  platform 
upon  which  the  passengers  must  necessarily  alight,  from  those 
in  respect  to  the  cars  and  keeping  of  other  parts  of  the  plat- 
form, as  to  the  going  upon  which  the  passenger  has  an  option, 
or  may  or  may  not  use  as  he  desirei^b"  In  this  case  appellant 
had  no  option.  The  step-box  was,  to  all  intents  and  purposes, 
a  part  of  the  car-steps  themselves,  with  the  notable  differ- 
ence from  the  steps  themselves,  that  the  step-box  was  a 
movable  appliance,  kept  under  cover  when  not  in  use,  and 
under  the  direct  care  and  control  of  the  brakeman  at  all  times, 
and  with  the  care  of  which  he  was  specially  charged.  {Texas 
&  Pac.  By.  Co.  v.  Hanson  (Tex.  Civ.),  189  S.  W.  289.) 

In  the  recent  case  of  Sellars  v.  Southern  Pac.  Co.,  33  Cal. 
App.  701,  166  Pac.  599,  the  supreme  court  of  California  had 
under  consideration  the  same  contention  as  was  made  in  this 
case  on  the  motion  for  a  nonsuit  by  respondent,  to-wit,  that 
while  the  train  was  at  a  standstill  the  <  carrier  was  not  held  to 
the  same  high  degree  of  care  towards  its  passengers  as  when 
the  train  was  in  motion,  but  was  liable  for  want  of  only  ordi- 
nary care,  and  the  California  court  suggests  that  in  affirming 
those  abstract  principles  as  to  the  degree  of  care  required  the 
appellant  railway  company  is  "close  to  the  mark."  (See,  also, 
Nelson  v.  United  Bys.  Co.,  85  Or.  427,  166  Pac.  763.) 

In  the  case  of  Migge  v.  Northern  Pac.  By,  Co.,  75  Wash.  197, 
134  Pac.  815,  the  facts  were  almost  identical  with  the  case  at 
bar,  except  that  there  the  injury  to  the  woman  was  the  result 
of   the   step-box   being  placed  on  an   uneven   surface.     The 
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accident  occurred  about  noon.  Several  passengers  had  alighted 
frpm  the  car  ahead  of  Mrs.  Migge,  using  the  step-box  with- 
out accident.  At  the  close  of  the  plaintiff's  case  the  defend- 
ant rested  without  offering  any  evidence  and  moved  for  a 
directed  verdict,  which  was  denied.  There  was  judgment  for 
the  plaintiff  and  defendant  appealed.  The  judgment  was 
affirmed. 

Mr,  W.  S.  Hartman  and  Messrs,  OunUf  Rasch  &  Bally  for 
Respondent,  submitted  a  brief  j  Mr.  E,  M.  Hall  argued  the 
cause  orally. 

That  the  degree  of  care  varies  with  the  risk  involved  and 
the  dangerous  cjiaracter  of  the  work  or  means  employed  is  well 
settled  by  the  authorities.  The  overwhelming  weight  of  au- 
thority recognizes  a  clear  distinction  between  the  care  required 
of  a  carrier  toward  its  passengers  in  the  movement  of  trains 
and  that  required  when  they  are  getting  on  or  off  a  car  stand- 
ing still.  The  evidence  in  this  case  shows  the  defendants  were 
exercising  that  degree  of  care  required  of  them,  under  the  cir- 
-cumstances  in  this  case,  and  were  not  guilty  of  negligence,  as 
a  matter  of  law. 

In  the  following  cases  the  facts  are  quite  similar  to  those  in 
this  case,  and  in  most  of  them  it  was  held,  as  a  matter  of  law, 
that  there  was  no  negligence:  Beltz  v.  Buffalo,  R.  &  P.  R,  Co,, 
222  N.  T.  433,  119  N.  K  81 ;  Connell  v.  Oregon  Short  Line  R. 
Co.,  51  Utah,  26,  168  Pac.  337 ;  Pittsburgh  C.  C.  &  St.  L.  Ry. 
Co.  V.  Harris,  38  Ind.  App.  77,  77  N.  E.  1051;    Maxfidd  v. 
Maine  Cent.  Ry,,  Co.,  100  Me.  79,  60  Atl.  710;  KeUy  v.  Man- 
hattan  Ry.  Co,,  112  N.  T.  443,  3  L.  R.  A.  74,  20  N.  E.  383; 
PhiUips  V.  Butte  etc.  Fair  Assn.,  46  Mont.  338,  345,  42  L.  R.  A. 
(n.  s.)  1076,  127  Pac.  1011;  Knuckey  v.  Butte  Electric  Ry.  Co., 
41  Mont.  314,  109  Pac.  979 ;  Serviss  v.  Ann  Arbor  R.  Co.,  169 
Mich.  564,  135  N.  W.  343 ;  Scholtz  v.  Interborough  R.  Transit 
Co.,  48  Misc.  Rep.  619,  95  N.  Y.  Supp.  557 ;  Bernhardt  v.  West- 
ern Pennsylvania  R.  Co.,  159  Pa.  360,  28  Atl.  140 ;  Polland  v. 
Grand  Trunk  Ry.  Co.,  112  Me.  286,  92  Atl.  38;  Prescott  & 
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iV.  W.  R.  Co.  V.  Thomas,  114  Ark.  56,  167  S.  W.  486;  Ooddard  v. 
Boston  &  M,  R,  Co,,  179  Mass.  52,  60  N.  E.  486 ;  Louisville  & 
N.  R.  Co,  V.  O'Brien,  163  Ky.  538,  Ann.  Cas.  1916E,  1084,  174 
S.  W.  31;  Hotenbrink  v.  Boston  Elevated  Ry.  Co,,  211  Mass. 
77,  39  L.  R.  A.  (n.  s.)  419,  97  N.  E.  624. 

In  RUey  v.  Rhode  Island  Co,,  29  R.  I.  143,  17  Ann.  Cas.  50, 
15  L.  R.  A.  (n.  s.)  523,  69  Atl.  338,  ice  and  snow  had  been 
deposited  on  the  steps  of  a  street-car  by  incoming  pajssengers 
and  so  remained  in  considerable  mass  when  plaintiff  placed  his 
foot  upon  it  in  alighting.  He  testified  that  before  stepping 
down  he  saw  the  snow  and  ice  but  used  due  care  in  descending. 
The  court  directed  a  verdict  for  defendant,  which  was  sus- 
tained on  appeal.  See,  also.  Proud  v.  Philadelphia  &  R,  Co,, 
64  N.  J.  L.  702,  50  L.  R.  A.  468,  46  Atl.  710,  where  a  woman 
slipped  on  some  vomit  on  the  car-step  and  fell,  the  court  held 
the  evidence  insufficient  to  support  a  verdict  for  the  plaintiff. 
Also,  Lyons  v.  Boston  Elevated  Ry,  Co,,  204  Mass.  227,  90 
N.  E.  419,  where  plaintiff  fell  over  parcels  negligently  left  in 
the  doorway  of  the  car  by  another  passenger  and  judgment 
for  defendant  ordered.  The  court  said:  ** There  is  nothing  in 
the  present  case  to  show  that  the  obstruction  had  been  in  the 
doorway  iriore  than  an  instant  or  that  the  defendant's  em- 
ployees had  any  knowledge  of  its  presence  there.'' 

Under  the  authorities  cited  above  we  insist  that  the  plaintiff 
failed  to  make  a  case  for  the  jury,  and  that  our  motion  for  a 
nonsuit  upon  each  of  the  several  grounds  stated  therein  was 
properly  sustained. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Upon  the  trial  of  this  cause,  the  court  sustained  a  motion  for 
a  nonsuit  and  directed  a  judgment  dismissing  the  complaint. 
Prom  that  judgment  and  from  an  order  denying  a  new  trial 
these  appeals  are  prosecuted. 

The  plaintiff  was  a  passenger  for  reward  upon  defendant's 
train  from  Belgrade  to  Bozeman.    "When  the  train  had  stopped 
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at  the  station  platform  in  Bozeman,  the  brakeman  placed  a 
step-box  in  proper  position  on  the  platform  to  enable  passen- 
gers to  embark  and  alight  conveniently.  When  plaintifiE 
stepped  upon  the  step-box  in  leaving  the  train,  her  foot  slipped 
and  she  fell,  sustaining  the  injuries  of  which  she  complains. 
The  charge  of  negligence  is  that  at  the  time  the  step-box  was 
placed  in  position  on  the  platform  and  at  the  time  plaintiff 
stepped  upon  it,  it  was  '*in  a  slippery,  icy,  unsafe  and  danger- 
ous condition,"  which  fact  was  known  to  the  carrier  or  in  the 
exercise  of  due  care  should  have  been  known  to  it;  that  such 
condition  was  unknown  to  plaintiff  and  was  the  cause  of  her 
fall  and  injury.  All  the  allegations  of  ne^igence  were  put  in 
issue  by  the  answer. 

Upon  the  trial  the  plaintiff  testified:  **The  way  the  accident 
happened  to  me  was  that  I  was  coming  down  the  steps  and  I 
held  to  the  rod  with  my  left  hand,  and  as  I  stepped  with  my 
right  foot  on  the  lower  step,  I  reached  my  hand  to  the  brake- 
man,  and  when  I  put  my  foot  down  on  to  the  foot-box,  I  no- 
ticed a  piece  of  ice  and  before  I  could  stop  myself  I  stepped 
and  my  foot  slid  and  turned ;  it  slid  off  the  box  and  I  crushed 
up  to  the  ground.  It  was  my  left  foot  that  I  stepped  on  to  the 
box  with.  I  tried  to  avoid  the  piece  of  ice  on  the  box  and  I 
couldn't  do  it  because  I  had  started  to  make  my  step.  The 
piece  of  ice  was  about  the  size  of  a  silver  dollar;  it  might 
have  been  larger  or  it  might  have  been  smaller.  The  piece  of 
ice  on  the  box  was  either  loose  or  else  my  shoe  loosened  it  as 
my  foot  slid.  The  brakeman  had  hold  of  my  hand  as  I 
stepped.  I  fell  full  length  on  .the  platform.'*  The  brakeman, 
called  as  a  witness  for  the' plaintiff,  testified:  **I  don't  know 
whether  I  would  have  seen  any  ice  on  the  step-box  at  the  time 
when  she  stepped  upon  it  or  not.  It  could  have  possibly  been 
there  and  I  not  see  it.  If  it  had  been  there  and  I  had 
seen  it,  it  would  have  been  my  duty  to  have  removed  it. 
•  •  •  There  was  no  ice  on  the  step-box  when  I  put  it  down. 
I  never  saw  any  on  it  at  any  time  after  that."  He  testified 
further  that  it  was  his  duty  to  assist  passengers  in  getting  on 
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and  off  the  car  by  extending  his  hand  to  each  one,  and  that  it 
was  not  possible  to  discharge  his  duty  and  keep  his  eyes  on  the 
step-box  constantly;  thl^t  passengers  in  alighting  follow  each 
other  as  closely  as  possible  and  that  at  the  time  of  the  accident 
quite  a  few  persons  got  off  ahead  of  the  plaintiff.  The  con- 
ductor of  the  train,  also  a  witness  for  plaintiff,  testified  gener- 
ally as  to  the  duty  of  the  brakeman  in  assisting  passengers; 
that  he  has  charge  of  the  step-box;  that  it  is  his  duty  to  see 
that  it  is  in  proper  condition  for  use  and  properly  placed. 
He  testified  further:  **Q.  That  step-box  is  right  under  his  eye 
all  the  timet  A.  Yes,  just  in  front  of  him.  It  is  just  in  front 
of  him  all  the  time.  Just  in  that  condition  [indicating].  He 
is  not  looking  at  the  step-box  all  the  time  because  his  attention 
has  to  be  directed  to  the  passengers  coming  down  the  steps." 
This  is  a  fair  summary  of  all  the  evidence  which  reflects  upon 
the  question  of  negligence. 

Counsel  for  plaintiff,  in  concluding  his  brief,  insists  that, 
having  shown  the  injury  and  the  cause  of  it,  a  prima  facie  case 
of  negligence  was  made  out;  and  a  few  decided  cases  from 
other  jurisdictions  are  cited  which,  in  principle,  lend  support 
to  the  contention,  but  the  subject  has  been  covered  thoroughly 
by  our  own  decisions  and,  since  they  are  in  harmony  with  the 
overwhelming  weight  of  authority  and  are  grounded  in  sound 
reasoning,  we  are  not  disposed  to  depart  from  them. 

The  doctrine  of  the  maxim  res  ipsa  loquitur  is  applied  to 
[1]  passenger  cases  to  this  extent:  Whenever  the  injury  re- 
sults from  some  vice  or  defect  in  the  appliances  or  operative 
mechanism  of  the  means  of  transportation  or  from  the  move- 
ment of  trains,  proof  of  the  injury  and  the  cause  of  it  raises 
a  presumption  of  the  carrier's  negligence,  as  where  the  injury 
results  from  the  overturning  or  derailment  of  a  coach  or  tlie 
collision  of  trains.  The  reason  for  the  application  of  the  rule 
in  such  cases  has  its  foundation  in  the  fact  that  the  instru- 
mentalities of  carriage  are  within  the  exclusive  control  and 
management  of  the  carrier  whose  duty  it  is  to  know  that  they 
are  in  proper  condition  to  render  the  service  required  by  law, 
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whereas  the  passenger  is  without  the  means  of  ^ascertaining  the 
presence  or  defects  which  cause  the  injury,  or,  if  he  should 
know  of  them,  he  is  ordinarily  in  no  position  to  avoid  the  con- 
sequences. The  following  cases  illustrate  the  rule:  Pierce  v. 
Great  FaUs  cfe  C.  Ry.  Co.,  22  Mont.  445,  56  l^ac.  867;  Dem^ 
sier  V.  Oregon  Short  Line  B.  Co.,  37  Mont.  335,  96  Pac.  717 ; 
Hoskins  v.  Northern  Pac,  Ry.  Co.,  39  Mont.  394,  102  Pac.  988 ; 
Emerson  v.  Butte  Electric  By.  Co.,  46  Mont.  454,  129  Pac.  319. 
[2]  Thourgh  our  statute  (sec.  5300,  Eev.  Codes)  imposes  upon 
the  carrier  the  duty  to  exercise  toward  the  passenger  for  hire, 
the  highest  degree  of  care,  it  is  but  declaratory  of  the  common 
law  and  does  not  constitute  the  carrier  an  insurer  of  the  pas- 
senger's safety.  {Taillon  v.  Hears,  29  Mont.  161,  1  Ann,  Cas. 
613,  74  Pac.  421.) 

The  right  to  recover  for  personal  injury  is  grounded  in  neg- 
ligence and  the  burden  of  pleading  and  proving  negligence  is 
upon  the  injured  party.  Whenever,  therefore,  the  injury 
[3]  results  from  something  over  which  the  carrier  has  not  the 
exclusive  control,  the  rule  of  ordinary  negligence  obtains,  and 
the  burden  is  upon  the  passenger  to  show  that  the  presence  of 
the  cause  of  the  injury  is  attributable  to  the  carrier's  negli- 
gence. Speaking  generally,  the  doctrine  of  the  maxim  res  ipsa 
loquitur  cannot,  from  the  very  nature  of  the  case,  have  any 
application  to  injuries  received  by  a  passenger  while  alighting 
from  a  standing  train.  {Knuckey  v.  Butte  Electric  By.  Co.,  41 
Mont.  314,  109  Pac.  979.) 

In  the  present  controversy  no  contention  is  made  that 
[4]  the  step-box,  of  itself,  was  the  cause  of  the  accident ;  that 
it  was  in  a  defective  condition;  that  it  was  improperly  con- 
structed or  that  it  was  not  adapted  to  the  use  for  which  it  was 
designed  and  employed.  Plaintiff  ,was  the  only  witness  who 
testified  to  the  presence  of  ice  on  the  box  and,  according  to  her 
testimony,  it  was  the  piece  of  ice  about  the  size  of  a  silver  dol- 
lar that  caused  her  fall.  The  testimony  of  her  own  witness  is 
that  the  ice  was  not  on  the  box  when  the  box  was  placed  on 
the  platform  and  the  only  fair  inference  from  the  evidence  in 
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its  entirety  is,  that  but  a  few  moments  at  most  elapsed  from 
the  time  the  box  was  placed  in  position  until  plaintiff  fell.  It 
would  serve  no  useful  purpose  to  speculate  as  to  whether  the 
ice  became  detached  from  the  shoe  of  some  passenger  who 
alighted  just  before  plaintiff,  or  fell  from  the  eaves  of  the  car,  or 
was  deposited  by  some  other  means  or  from  some  other  source, 
the  fact  Remains  that  it  was  not  present  a  few  seconds  before 
the  accident  occurred  and  was  not  discovered  by  the  brakeman. 

Counsel  for  appellant  insists  that  this  case  is  to  be  deter- 
mined by  the**  decision  in  Oarvin  v.  Butte  Electric  Ry.  Co.,  54 
Mont.  196,  169  Pac.  40;  but  the  facts  of  the  two  cases  are  so 
dissimilar  that  it  is  impossible  to,  deduce  a  rule  based  upon 
analogy.  In  the  Ctwrvin  Case  the  carrier  not  only  knew  of  the 
presence  of  snow  and  ice  upon  its  car-steps,  but  much  of  the 
snow  had  been  deposited  there  by  the  conductor  of  the  car  who 
had  shoveled  it  out  of  the  car  vestibule  a  -considerable  period 
of  time  before  the  plaintiff,  Garvin,  undertook  to  alight  from 
the  car.  Under  these  circumstances  we  held  that  it  was  a 
proper  case  for  the  jury  to  determine  ''whether  the  defendant 
company,  through  its  agents,  knew,  or  in  the  exercise  of  reason- 
able  diligence  should  have  known,  of  the  danger,  and  had  a 
reasonable  opportunity  to  remove  the  snow  and  ice  from  the 
step  of  its  car."  In  the  opinion  in  the  Oarvin  Case,  repeated 
reference  is  made  to  the  rule  of  our  statute  (sec.  5300,  above) 
which  imposes  upon  the  carrier  the  burden  of  exercising, 
toward  the  passenger  for  hire,  the  utmost  care.  Counsel  for 
defendants  urge  that  the  rule  is  not  applicable  to  the  case  of 
a  passenger  alighting  from  a  standing  train,  but  that  the  caiv 
rier's  duty  is  measured*  by  the  rule  of  ordinary  care.  It  is  be- 
side the  mark  to  discuss  the  subject,  for,  in  our  view  of  the 
case  made,  the  ruling  of  the  trial  court  was  correct  upon  either 
theory. 

Actionable  negligence  arises  only  from  a  breach  of  legal  duty 
(Jonosky  v.  Northern  Pac.  Ry.  Co.,  57  Mont.  63,  187  Pac. 
1014),  and  it  follows  that,  to  make  out  a  prima  facie  case, 
plaintiff  must  have  introduced  evidence  tending  to  show  that 
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the  brakeman  was  negligent  in  failing  to  discover  the  presence 
of  the  piece  of  ice  on  the  step-box  in  time  to  avoid  the  accident. 
Unless  he  had  the  opportunity  to  make  discovery,  it  is  alto- 
gether immaterial  that  the  condition  of  the  weather  was  such 
that  he  should  have  anticipated  the  presence  of  snow  or  ice 
generally. 

If  the  trial  court  had  denied  the  motion  for  nonsuit  and  the 
case  had  been  submitted  upon  the  evidence  now  before  us  with 
a  favorable  result  to  plaintiff,  upon  what  evidence  could  the 
verdict  be  said  to  restt  Could  the  jury  say  that  the  brakeman 
should  have  kept  his  eyes  upon  the  step-box  constantly?  The 
evidence  establishes  the  fact  that  he  could  not  do  so  and  dis- 
charge his  duties  to  the  passengers  generally  and  to  this  plain- 
tiff in  particular.  Could  the  jury  say  that  the  ice  was  upon 
the  step-box  for  a  sufficient  length  of  time  that  the  brakeman, 
in  the  discharge  of  his  duties,  should  have  discovered  and  re- 
moved it?  An  affirmalive  answer  could  only  rest  in  bare  specu- 
lation, for;  so  far  as  the  evidence  discloses,  it  may  not  have 
been  there  for  more  than  a  second  or  a  few  seconds  at  most. 

This  is  not  a  case  where  the  obstruction  itself  bore  evidence 
of  its  continued  presence  for  any  appreciable  length  of  time, 
and  there  is  no  room  for  mental  process  to  define  an  interval 
during  which  reasonable  prudence  or  the  highest  degree  of  skill 
and  care  on  the  part  of  the  brakeman  should  or  could  have 
been  at  work  to  protect  the  plaintiff  against  the  hazard  created 
by  the  momentary  presence  of  the  ice  upon  the  box. 

These  observations  illustrate  our  view  of  the  evidence  and  in- 
dicate our  conclusion  that  there  is  not  anything  in  the  record 
which  tends  to  prove  that  the  brakeman  failed  in  any  respect 
to  discharge  the  duties  which  his  position  imposed;  and  since 
there  is  no  evidence  which  establishes  negligence  or  from  which 
it  might  be  inferred,  the  trial  court  properly  sustained  the  mo- 
tion for  nonsuit.  Upon  similar  fact  statements  the  same  con- 
clusion has  been  reached  by  other  courts.  {Serviss  v.  Ann 
Arbor  B.  Co.,  169  Mich.  564,  135  N.  W.  343;  Bernhardt  v. 
Western  Pennsylvania  B.  Co.,  159  Pa.  St.  360,  28  Atl.  140; 
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Louisville  &  N,  R,  Co.  v.  O'Brien,  163  Ky.  538,  Ann.  Cas. 
1916E,  1084,  174  S.  W.  31 ;  Pittsburgh,  C.  C.  <&  8t  L.  B.  Co.  v. 
Rose,  40  Ind.  App.  240,  79  N.  K  1094 ;  Lyons  v.  Boston  El.  Ry. 
Co.,  204  Mass.  227,  90  N.  E.  419;  Proud  v.  Philadelphia  dk 
R.  R.  Co.,  64  N.  J.  L.  702,  50  L.  B.  A.  468,  46  Atl  710.) 
The  judgment  and  order  are  affirmed. 

Afflf^ned, 

Mb.  Chief  Justice  Brantly  and  Assocute  Justices  Rey- 
nolds, CooPEB  and  Qalbn  concur. 

Rehearing  denied  March  21,  1921. 


STATE,  Respondent,  v.  PIPPI,  Appellant. 

(No.    4,261.) 
(Submitted    Januaiy    10,    1921.    Decided    February    10,    1921.) 
*  [1&5    Pac.    556.] 

Criminal  Law — White  Slavery — Information — Trial — Selection 
of  Jury  —  Constitution — Evidence — Presumptions — Instruc- 
tions. 

Criminal   Law — Selection   of   Jury — When    Becourse   to   Jury-box   No.    3 
Proper. 

1.  Where  the  names  in  jury-box  No.  1  had  been  so  depleted  that 
a  sufficient  number  did  not  remain  from  which  to  secure  a  jury, 
and  where  it  appeared  that  a  sufficient  number  could  not  be  pro- 
cured without  great  delay  or  expense,  the  court,  under  Revised  Oodes, 
section  6357,  properly  directed  the  clerk  to  draw  names  from  jury- 
box  No.  3. 

White    Slavery — Statute — Constitutionality — Title    of    Act. 

2.  Heldy  that  Chapter  1,  Laws  of  1911,  known  as  the  ''White  Slave 
Act,"  is  not  unconstitutional  as  violative  of  section  23,  Article  V, 
of  the  Constitution,  which  provides  that  the  title  of  an  act  shaU 
not  embrace   more  than   one   subject.   ' 

Same — Evidence  of  Other  Like  Offense — Admissibility. 

3.  In  a  prosecution  for  receiving  money,  without  consideration 
from  the  earnings  of  a  prostitute,  testimony  that  defendant  at  the 
same  time  and  place  received  and  accepted  money  from  a  prostitute 


3.  When  evidence  of  other  offenses  admissible,  see  notes  in  44  Anu 
Bep.  299;  105  Am.  St.  Sep.  976. 
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other  than  the  prosecuting  witness,  was  properly  admitted  under 
the  rule  that  the  state  may  introduce  such  evidence  as  tending  to 
prove  a  uniform  plan  or  course  of  action  on  the  part  of  the  accused 
for  the  purpose  of  identification,  of  disclosing  guilty  knowledge  or 
criminal  intent,  and  to  negative  the  idea  that  the  particular  act 
charged   was  merely  the   result   of   inadvertence   or  mistake. 

Hame — Rules    of    Evidence — Power    of    Legislature. 

4.  Rules  of  evidence  are  subject  to  legislative  control,  except  in 
80  far  as  it  is  restrained  by  constitutional  limitations  and  the  de- 
fendant is  not   deprived   of   a   fair   and   impartial   trial. 

Same — Evidence — Lack    of    Consideration — Presumptions. 

5.  Under  the  above  rule,  held  that,  the  provision  of  section  8, 
of  Chapter  1,  Laws  of  1911,  making  the  acceptance  of  money  from 
a  prostitute  presumptive  evidence  of  lack  of  consideration  is  valid, 
and  in  enacting  it  the  .legislature  did  not  transgress  its  power. 

Same — Instructions — Singling   Out    Testimony   o^   Prosecuting   Witness. 
€.     An   offered  instruction  singling  out  the   testimony   of  the   prose- 
cuting witness  for  special  comment   and  consideration  was  properly 
refused. 

Same — Receipt  of  Money,  Whether  Voluntary  or  Involuntary  Completes 
Crime. 

7.  Receipt  of  money  without  consideration  from  a  prostitute  is 
sufficient  to  complete  the  crime  denounced  by  Chapter  1,  Laws  of 
1911,  it  being  immaterial  whether  payment  was  made  voluntarily  or 
under  compu&ion. 

Criminal  Law — Of  What  Defendant  may  not  Complain. 

8.  One  convicted  of  crime  is  in  no  position  on  appeal  to  complain 
that  he  was  not  convicted  of  a  more  serious  offense  than  the  one 
for  which  he  was  on  trial. 

Same — ^Remarks  by  Judge — ^When  not  Open  to  Objection. 

9.  Remarks  of*  the  trial  judge  during  the  trial  of  a  criminal  cause, 
made  during  an  extended  cross-examination  of  the  state's  witnesses, 
with  a  view  to  expediting  the  proceedings,  which  did  not  work 
prejudice  to  any  substantial  rights  of  the  defendant,  held  not  to 
have  constituted  breach   of   propriety. 

Same — County   Attorney — Argument    Permissible, 

10.  The  county  attorney  in  his  argument  to  the  jury  may  discuss 
the  evidence  in  the  light  most  favorable  to  his  contention  and 
draw  therefrom  every  legitimate  inference,  and  so  long  as  he  does 
not  abuse  the  privilege,   defendant  may  not  complain. 

White   Slavery — Information — Contents. 

11.  An  information  in  a  prosecution  charging  one  with  accepting 
money  from  a  prostitute  without  consideration  need  not  allege  the 
amount   so   received. 

Same — Uncorroborated    Testimony   of   Prosecuting   Witness   Sufficient. 

12.  Held,  that  a  violation  of  the  White  Slave  Act  may  be  proved 
by  the  uncorroborated  testimony  of  the  prosecuting  witness,  a 
woman  being  no  less  a  competent  witness  because  she  engages  in 
prostitution. 

Criminal  Law — Insufficiency  of  Evidence — When  Verdict  Conclusive. 

13.  Unless  the  supreme  court  can  say,  on  appeal  from  a  judgment 
of  conviction  of  crime,  that   the   state's   case   rests   upon   testimony 


9.  Remarks  or  instructions  by  court  in  presence  of  entire  panel  of 
jurors  as  reversible  error  in  particular  case,  see  note  in  Ann.  Oas. 
1915B,    824. 
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80  inherently  incredible  that  no  reasonable  mind  ought  to  accept 
it  as  true,  the  verdict  of  the  jury  is  conclusive,  on  the  contei^tion 
that  the  evidence  is  insufficient. 

Appeal  from  District  Covrt,  Missoula  Cowniy;  Asa  L,  Durir 
can,  Judge. 

Pellegbo  Pippi  was  convicted  of  having  received  and  ac- 
cepted money  without  consideration  from  the  earnings  of  a 
woman  engaged  in  prostitution,  and  from  an  order  denying  his 
motion"  for  a  new  trial  he  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  Madeen  <&  Russell,  for  Appellant. 

The  defendant  was  deprived  of  trial  by  jury  of  the  county  by 
reason  of  the  fact  that  the  court  over  the  objection  and  protest  of 
defendant's  counsel  called  the  jury  drawn  from  jury-box  No.  3. 
This  court  in  case  of  State  v.  Landry,  29  Mont.  218,  74  Pac. 
418,  held  the  statutory  provisions  governing  drawing  jurors  to 
be  mandatory  and  in  judgment  of  counsel  is  decisive  of  this 
case.  '^  , 

On  a  prosecution  for  a  particular  crime,  evidence  which  in 
any  manner  shows  or  tends  to  show  that  accused  has  committed 
another  crime  wholly  independent  of  that  for  which  he  is  on 
trial,  even  though  it  is  a  crime  of  the  same  sort,  is  irrelevant 
and  inadmissible.  (16  C.  J.  586,  sec.  1132;  State  v.  Hyde,  234 
Mo.  200,  Ann.  Cas.  1912D,  191,  136  S.  W.  316.)  Especially 
is  this  so  when  the  statute  under  which  the  prosecution  is  had, 
as  in  this  case,  makes  receipt  of  the  money  presumptive  evi- 
dence of  intention  to  commit  the  crime ;  evidence  of  other  crimes 
should  not  be  received.     (16  C.  J.  589.) 

**The  trial  judge  must  not  in  his  charge,  or  during  the  trial, 
directly  or  indirectly  assume  the  guilt  of  the  accused,  nor  use 
any  language  from  which  the  jury  can  legitimately  infer  what 
the  views  of  the  judge  are  upon  the  issues  of  fact  submitted 
to  them.*'  {People  v.  Williams,  17  Cal.  142;  People  v.  Matthai, 
135  Cal.  442,  67  Pac.  694;  People  v.  Howland,  13  Cal.  App. 
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363, 109  Pac.  894 ;  Briggs  v.  People,  219  ni.  330,  76  N.  B.  499.) 
It  is  error  for  the  court  in  making  rulings  to  remark  on  the 
ruling  or  to  make  any  suggestion  indicating  his  personal  views. 
{Rutherford  v.  State,  49  Tex.  Cr.  21,  90  S.  W.  172 ;  Holt  v. 
State,  2  Ga.  App.  383,  58  S.  E.  511 ;  West  v.  State,  55  Pla.  200, 
4€  South.  93;  Poole  v/ State,  45  Tex.  Cr.  348,  76  S.  W.  565.) 
Sarcasm  to  counsel  and  repeated  and  hostile  and  unnecessary 
interruptions  by  the  trial  court  are  held  to  be  grounds  for  re- 
versal. {State  V.  Hazlett,  14  N.  D.  490,  105  N.  W.  617;  Yasser 
V.  State,  75  Ark.  373,  87  S.  W.  635.) 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent, 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  violating  the  provisions  of 
section  8,  Chapter  1,  Laws  of  1911,  and  has  appealed  from  an 
order  denying  his  motion  for  a  new  trial. 

When  this  cause  was  called  for  trial  it  appeared  that  there 
[1]  were  not  enough  names  of  qualified  jurors  in  jury-box 
No.  1,  and,  in  the  opinion  of  the  court  expressed  in  a  minute 
entry,  a  sufficient  number  could  not  be  obtained  without  great 
delay  and  expense.  The  clerk  was  thereupon  directed  to  draw 
forty  names  from  jury-box  No.  3,  which  was  done.  Counsel 
for  defendant  objected  to  the  trial  before  a  jury  thus  drawn, 
and  assigns  as  error  the  adverse  ruling  of  the  court,  relying 
for  support  of  his  contention  upon  the  decision  in  State  v. 
Landry^  29  Mont.  218,  74  Pac.  418.  In  the  Landry  Case,  how- 
ever, we  went  no  further  than  to  hold  that  the  court  is  not 
authorized  to  resort  to  jury-box  No.  3  until  the  emergency  men- 
tioned in  section  6357,  Revised  Codes,  arises.  But  whenever 
that  emergency  does  arise — whenever  the  names  in  jury-box 
No.  1  have  been  so  depleted  that  a  sufficient  number  does  not 
remain  from  which  to  secure  a  jury,  and  it  appears  further 
that  a  sufScient  number  cannot  be  procured  without  great  de- 
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lay  or  expense — ^the  court  is  clothed  with  discretion  to,  direct 
the  clerk  to  resort  to  jury-box  No.  3,  as  was  done  in  this  in- 
stance. In  the  absence  of  any  showing  of  abuse  of  discretion, 
the  trial  court's  ruling  will  be  upheld. 

Objection  was  made  to  the  introduction  of  any  evidence  on 
[2]  the  ground  that  Chapter  1,  above,  is  unconstitutional,  in 
that  more  than  one  subject  is  embraced  in  the  title  of  the  Act. 
The  title  reads  as  follows:  **An  Act  to  prevent  the  seduction 
and  prostitution  of  women  and  girls,  and  providing  punishment 
therefor ;  and  to  prevent  the  receipt  of  money  or  other  valuable 
thing,  from  women  engaged  in  prostitution,  and  prescribing 
punishment  therefor;  and  to  repeal  sections  8341  and  8342  of 
the  Revised  Codes  of  1907."  An  analysis  of  the  statute  dis- 
closes that  its  purpose  is  to  prevent  the  seduction  and  prosti- 
tution of  women  and  girls,  and  that  nine  distinct  provisioni^  are 
made  for  accomplishing  that  purpose,  or,  stating  the  same  thing 
differently,  the  legislature  determined  that  the  commission  of 
any  one  of  .the  nine  enumerated  acts  would  constitute  a  viola- 
tion of  the  statute  and  dcf  f^at  the  primary  purpose  intended  to 
be  served. 

The  several  prosecutions  authorized  by  the  Act  are  but  the 
means  for  the  effective  enforcement  of  the  statute,  and  the  fact 
that  one  of  these  means  is  mentioned  in  the  title  does  not  ren- 
der the  Act  obnoxious  to  the  provisions  of  section  23,  Article  V, 
of  the  Constitution.  {State  v.  McKinney,  29  Mont.  375,  1  Ann. 
Cas.  579,  74  Pac.  1095.)  In  Evers  v.  Hudson,  36  Mont.  135,  92 
Pac.  462,  this  court  construed  the  section  above  and  said:  **The 
object  of  the  constitutional  provision  now  under  consideration 
is  not  to  embarrass  honest  legislation,  but  to  prevent  the  vicious 
practice,  which  prevailed  in  states  which  did  not  have  such  in- 
hibitions, of  joining  in  one  Act  incongruous  and  unrelated 
matters.  The  rule  of  interpretation  now  quite  generally 
adopted  is  that,  if  all  parts  of  the  statutes  have  a  natural  con- 
nection and  can  reasonably  be  said  to  relate,  directly  or  indi- 
rectly, to  one  general  and  legitimate  subject  of  legislation,  the 
Act  is  not  open  to  the  charge  that  it  violates  this  constitutional 
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provision;  and  this  is  true  no  matter  how  extensively  or 
minutely  it  deals  with  the  details  looking  to  the  accomplish- 
ment of  the  main  legislative  purpose.  (25  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  575.)  Or  stating  the  converse  of  the  proposi- 
tion, it  may  be  said  that  if,  after  giving  the  Act  the  benefit  of 
all  reasonable  doubts,  it  is  apparent  that  two  or  more  inde- 
pendent and  incongruous  subjects  are  embraced  in  its  provi- 
dons,  the  Act  will  be  held  to  transgress  the  constitutional 
provision,  and  to  be  void  by  reason  thereof." 

The  defendant  was  charged  with  having  received  and 
[3]  accepted  money,  without  consideration,  from  the  earnings 
of  one  Marie  Champagne,  a  woman  engaged  in  prostitution. 
Upon  the  trial,  and  over  the  objection  of  defendant,  the  state 
was  permitted  to  prove  that  at  the  same  time  and  place  defend- 
ant also  received  and  accepted  money  from  the  earnings  of 
one  Elsie  Leonard,  a  common  prostitute. 

It  is  the  general  rule  that  upon  the  trial  of  one  accused  of 
erime,  evidence  of  a  distinct  and  independent  offense  is  not 
admissible;  but  the  rule  is  equally  well  settled  that  the  state 
may  introduce  evidence  tending  to  prove  a  uniform  plan  or 
course  of  action  on  the  part  of  the  accused  for  the  purpose  of 
identification,  of  disclosing  guilty  knowledge  or  criminal  intent, 
and  to  negative  the  idea  that  the  particular  act  charged  was 
merely  the  result  of  inadvertence  or  mistake;  and,  if  such  evi- 
dence also  tends  to  establish  the  commission  of  another  offopse, 
it  is  not  for  that  reason  inadmissible.  (State  v.  Newman,  34 
Mont.  434,  87  Pac.  462;  State  v.  Hitt,  46  Mont.  24,  126  Pac. 

41.) 

Section  8  of  Chapter  1,  above,  under  which  this  prosecution 
[4,  6]  was  conducted,  provides  that  upon  the  trial  of  one  ac- 
cused of  violating  its  provisions  the  acceptance,  receipt,  levy 
or  appropriation  of  money  from  the  earnings  of  a  fallen  woman 
shall  be  presumptive  evidence  of  lack  of  consideration.  The 
court  so  advised  the  jury  in  instruction  No.  2,  and  exception  is 
taken  by  defendant. 
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It  is  the  general  rule  in  criminal  cases  that  every  presump- 
tion in  favor  of  the  defendant's  innocence  shall  be  indulged 
until  the  evidence  establishes  his  guilt  beyond  a  reasonable 
doubt;  but  the  rules  of  evidence  are  subject  to  legislative  con- 
trol, except  in  so  far  as  it  is  restrained  by  constitutional 
limitations  (1  Wigmore  oh  Evidence,  sec.  7),  and  so  long  as 
the  defendant  is  secured  a  fair  and  impartial  trial. 

It  is  not  necessary  to  consider  to  what  extent  the  lawmakers 
may  go  in  shifting  the  burden  of  proof  or  in  determining  that 
^  f torn  the  proof  of  one  fact  a  disputable  presumption  of  another 
may  be  drawn.  Want  of  consideration  is  only  one  element  of 
the  crime  denounced  by  the  statute  under  review,  and  there 
is  not  any  doubt  that  in  promulgating  the  rule  of  evidence 
found  in  section  8  above,  the  legislature  was  well  within  the 
scope  of  its  authority,  and  did  not  transgress  upon  any  provi- 
sion of  the  Constitution. 

The  court  refused  properly  to  give  defendant's  requested 
[6]  instructions  4,  5  and  7.  In  each  instance  the  testimony 
of  the  prosecuting  witness  was  singled  out  for  special  comment 
and  consideration.  In  that  respect  alone  each  of  the  proposed 
instructions  condemns  itself.  {State  v.  Schnepel,  23  Mont.  523, 
59  Pac.  927;  State  v.  Jories,  32  Mont.  442,  80  Pac.  1095.) 

Counsel  for  appellant  insist  that  if  the  evidence  tends  to 
[7,  8]  establish  the  commission  of  any  crime,  it  is  the  crime 
of  ipbbery,  and  not  the  offense  charged  in  the  information,  but 
counsel  are  mistaken  as  to  the  facts,  and  as  well  the  conclusion 
to  be  drawn  from  them.  Aside  from  the  testimony  relating  to 
the  $90  which  the  prosecuting  witness  insists  was  taken  from 
her  by  force,  the  evidence  tends  to  prove  that  the  defendant 
received  from  that  witness  other  sums  under  an  agreement  be- 
tween them  that  the  prosecuting  witness  should  occupy  a  room 
in  defendant's  boarding-house,  engage  in  prostitution,  and 
divide  with  him  the  profits  of  her  shame.  Under  section  8  of 
the  Act  now  under  review,  the  guilt  of  the  defendant  is  not 
made  to  depend  upon  the  means  employed  to  secure  the  money. 
If  he  received  from  the  earnings  of  the  prosecuting  witness  any 
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money  without  consideration,  knowing  that  she  was  then  en- 
gaged in  prostitution,  the  crime  denounced  by  the  statute  was 
complete  without  reference  to  the  question  whether  payment 
was  made  voluntarily  or  under  compulsion.  Furthermore,  de- 
fendant is  in  no  position  to  complain  that  he  was  not  charged 
with  and  convicted  of  the  more  serious  offense.  This  case  does 
not  come  within  the  rule  announced  in  State  v.  Kanakaris,  54 
Mont.  180,  169  Pac.  42.  There  the  defendant  was  charged 
with  the  commission  of  a  crime  with  respect  to  which  no  evi- 
dence was  offered,  the  only  evidence  tending  to  prove  a  sepa- 
rate and  distinct  offense. 

Complaint  is  made  of  remarks  of  the  presiding  judge  during 
[9]  course  of  the  trial.  We  have  examined  each  of  them,  but 
fail  to  find  any  breach  of  propriety.  Many  of  the  remarks 
were  made  in  connection  with  rulings  favorable  to  the  defend- 
ant, and  others  in  an  attempt  to  facilitate  the  trial.  The 
record  discloses  that,  though  the  issues  were  simple  and  the  evi- 
dence on  the  part  of  the  state  very  brief,  nearly  five  days  were 
consumed  in  the  trial  which  ought  to  have  been  completed  in  a 
single  day.  Much  of  the  time  was  occupied  by  counsel  for 
defendant  in  cross-examination,  and,  though  a  wide  latitude 
is  to  be  extended  for  that  purpose,  a  limit  is  reached  beyond 
which  forbearance  ceases  to  be  a  virtue.  While  the  court  may 
not  by  remarks  or  other  conduct  prejudice  the  rights  of  the 
defendant,  the  presiding  judge  is  not  merely  a  monitor,  but  an 
important  factor  in  the  trial  of  every  cause,  whose  duty  it  is  to 
direct  the  course  of  proceedings  to  the  end  that  a  speedy, 
though  fair,  determination  shall  be  reached.  We  do  not  find 
that  any- of  the  remarks  of  which  complaint  is  made,  or  all  of 
them  considered  together,  worked  prejudice  to  any  substantial 
rights  of  the  defendant,  or  could  have  done  so. 

Complaint  is  also  made  of  remarks  by  the  county  attorney  in 
[10]  his  argument  to  the  jury.  The  state  as  well  as  the  de- 
fendant is  entitled  to  be  represented,  and  it  is  within  the 
province  of  counsel  to  discuss  the  evidence  in  the  light  most 
favorable  to  his  contention,  and  draw  therefrom  every  legiti- 
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mate  inference.  So  long  as  lie  does  not  abuse  the  privilege,  he 
may  not  be  criticised  for  his  zeal.  {State  v.  Tate,  55  Mont. 
343,  177  Pac.  243.)  We  do  not  think  the  remarks  of  the 
county  attorney  are  open  to  the  objections  made. 

The  crime  for  which  the  defendant  was  tried  is  purely 
[11]  statutory.  The  information  follows  the  language  of  the 
statute,  contains  all  that  is  essential  to  constitute  the  crime, 
is  sufficient  to  apprise  the  accused  of  the  nature  of  the  offense 
charged,  and  is  not  open  to  the  objection  that  the  amount  which 
defendant  received  from  the  prosecuting  witness  is  not  stated. 
The  statute  does  not  require  that  it  shall  be.  {State  v.  Van, 
44  Mont.  374,  120  Pac.  479 ;  State  v.  Coperihaver,  35  Mont.  342, 
89  Pac.  61.) 

Finally,  it  is  insisted  that  the  state's  case  rests  upon  the 
[12]  uncorroborated  testimony  of  the  prosecuting  witness,  and 
that  her  character  and  the  improbability  of  her  story  condemn 
the  verdict.  In  order  to  secure  a  conviction  in  any  case  arising 
out  of  a  violation  of  the  white  slave  law,  the  state,  of  necessity, 
must  rely  in  great  part,  if  not  entirely,  upon  the  testimony  of 
the  women  whose  illicit  practices  give  rise  to  the  offenses.  A 
woman  is  not  the  less  a  competent  witness  because  she  engages 
in  prostitution  (sec.  7890,  Rev.  Codes),  and  by  statute  the  jury 
are  made  the  judges  of  the  credibility  of  these  witnesses  and 
of  the  weight  to  be  given  to  their  testimony  (sec.  8028,  Rev. 
Codes). 

Insufficiency  of  evidence  is  made  a  ground  of  a  motion  for  a 
[13]  new  trial,  and  this  court  will  not  hesitate  to  set  aside  a 
conviction  based  solely  upon  testimony  so  inherently  incredible 
that  no  reasonable  mind  ought  to  accept  it  as  true,  even  though 
a  jury  has  done  so;  but,  unless  we  can  say  that  the  state's  case 
rests  upon  such  testimony  only,  we  cannot  substitute  our  judg- 
ment upon  the  credibility  of  the  witnesses  for  that  of  the  jury. 
In  this  case  there  are  some  facts  and  circumstances  which  tend 
to  corroborate  the  testimony  of  the  prosecuting  witness,  and, 
though  that  witness  was  manifestly  evasive  in  her  answers  given 
on  cross-examination  and  replied,  **I  don't  know,"  or,  **I  don't 
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remember,"  to  questions,  the  true  answers  to  which  were  within 
her  knowledge,  we  cannot  say  that  her  story  in  its  entirety  is 
80  inherently  improbable  as  to  be  unworthy  of  belief. 
The  order  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Bey- 
NOLDSy  Cooper  and  Galen  concur. 
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Personal  Injuries — Radlroads — Carrier  and  Passenger — Lvue- 
stock  Shipments — Limitations  in  Contract  of  Shipment — 
Shipper  Biding  on  Freight  Train  on  Passenger  Ticket — Di- 
rected  Verdicts — Contributory  Negligence. 

Directed  Verdicts — When   Proper. 

1.  A  directed  verdict  on  motion  of  defendant  in  a  personal  injury 
action  is  proper  only  where  the  evidence  is  undisputed  or  susceptible 
of  but  one  conclusion  by  reasonable  men,  and  that  in  favor  of 
defendant. 

Personal   Injuries — Contributory   Negligence — Jury   Question. 

2.  Ajs  a  general  rule,  the  question  whether  plaintiff,  in  an  action 
of  the  natore  of  the  above,  was  guilty  of  contributory  negligence 
is  not  one  of  law,  but  one  of  fact  to  be  submitted  to  the  jury. 

Carriers — Bights   of   Passenger   on   Freight   Trains. 

3.  One  riding  on  a  freight  train  by  permission  of  the  concluctor 
on  a  passenger  ticket  has  all  the  rights  of  a  passenger,  and  is  en- 
titled to  such  safeguards  as  might  reasonably  be  expected  on  a 
train  of  that  character. 

Same — Contributory  Negligence. 

4.  Where  the  ticket  agent  of  a  railroad  company  informed  the 
shipper  of  a  horse  that  he  eould  not  ride  on  his  shipping  contract 


3.  Riding  on  freight  train  as  creating  relation  of  passenger,  see 
note  in  61  Am.  St.  Bep.  91. 

Liability  of  railroad  company  to  person  wrongfully  riding  on  train 
by  permission  or  direction  of  railroad  employee^  see  notes  in  9  AniL 
Cas.  540;  Ann.  Cas.  1913E,  574. 
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in  the  ear  with  the  animal,  and  required  him  to  purchase  a  paa- 
senger  ticket,  on  which  he  rode  in  the  caboose  until  the  conductor 
suggested  to  him  that  he  ride  in  the  box-ear,  next  to  the  engine,  to 
keep  the  bedding  from  catching  fire  from  sparks,  he  was  not,  as 
a  matter  of  law,  chargeable  with  contributory  negligence,  in  his 
action  for  injuries  sustained  in  being  thrown  out  by  a  sudden  jerk 
in  starting  the  train,  unless  his  position  was  so  obviously  dangerous 
that  no  prudent  person  would  have  assumed  it,  but  the  question 
was  one  for  the  jury  to  determine. 

Same — Livestock  Shipping  Contract — Limitations — ^Bights   of  Owner  Bid- 
ing on  Passenger  Ticket. 

5.  Heldf  that  plaintiff  having  been  compelled  to  purchase  a  pas- 
senger ticket  to  enable  him  to  ride  on  the  freight  train  with  his 
horse,  he  was  entitled  to  the  benefit  of  such  contract,  and  could  not 
be  limited  to  the  conditions  of  the  shipping  contract  as  to  the 
amount  of  damages  recoverable,  nor  as  to  the  time  within  which 
his  claim  for  damages  for  personal  injuries  was  required  to  be  pre- 
sented under  it. 

^Appeals  from  Distriot  Court,  GdUatin^  County;  Ben.  B.  Law, 
Judge. 

Action  by  A\  M.  Jepsen  against  the  Gallatin  Valley  Rail- 
way Company.  From  a  judgment  for  plaintiff  and  an  order 
denying  it  a  new  trial,  defendant  appeals.    Affirmed. 

Mr.  W.  8.  Eartman,  for  Appellant,  submitted  a  brief,  and 
one  in  reply  to  that  of  respondent;  Mr.  H.  H.  Field,  of  Coun- 
sel, argued  the  cause  orally. 

There  was  not  sufficient  evidence  of  negligence  to  sustain  the 
verdict.  The  train  on  which  plaintiff  was  riding  was  a  light 
train,  moving  upon  a  slight  upgrade.  There  was  no  occasion 
in  handling  it  or  any  unusual  or  excessive  application  of  force. 
To  the  plaintiff,  in  his  crippled  condition  and  exposed  situation 
near  the  car  door,  it  may  have  seemed  from  the  after-occurring 
accident  that  the  jerk  which  caused  his  injury  was  unusual,  but 
taking  all  of  the  testimony  together,  it  is  apparent  that  the 
movement  of  the  train  was  not  unusual  in  respect  of  freight 
trains  of  a  similar  character.  There  can  be  no  dispute  as  to 
the  law  governing  such  cases.    It  is  well  stated  in  Missouri,  K. 

5.  Validity  of  stipulation  in  free  pass  exempting  carrier  from  lia- 
bility for  negligence,  see  notes  in  4  Ann.  Oas.  557;  12  Aim.  Oas.  584; 
Ann.  Gas.  1915G,  623;  37  L.  B.  A.  (n.  a.)  235. 

Validity  of  stipulation  in  drover's  pass  exempting  carrier  from  lia- 
bility for  negligence,  see  notes  in  48  Am.  Bep.  15;  5  Ann.  Oas.  76S; 
Ann.  Oas.  1014A,  678;  Ann.  Oas.  1916A,  448;  L.  B.  A.  1916A,  623. 
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cfe  T.  By.  Co.  V.  Lynn,  62  Okl.  17,  161  Pac.  1058,  as  follows: 
"The  courts^  recognize  that  persons .  traveling  upon  freight 
trains  must  bear  the  inconveniences  and  risks  arising  from  the 
ordinary  operation  of  such  trains;  that  bumping,  jolting, 
lurching  and  jerking  is  necessary  and  usual  in  the  handling 
of  freight  trains,  and  it  is  only  where  the  injury  is  caused  by 
an  extraordinary  or  unusual  jar,  jolt  or  lurch,  due  to  negli- 
gence in  the  handling  of  the  train,  that  a  carrier  is  liable." 
{Foley  V.  Boston  &  M.  B.,  193  Mass.  332,  7  L.  B.  A.  (n.  s.) 
1076,  79  N.  E.  765';  Hawk  v.  Chicago  etc.  B.  Co.,  130  Mo.  App. 
658,  108  S.  W.  1119;  HecLrick  v.  Missouri  Pac.  By.  Co.,  195  Mo. 
104,  6  Ann.  Cas.  793,  93  S.  W.  268 ;  8t.  LotUs  &  8.  F.  B.  Co.  v. 
OosneU,  23  Okl,  588,  22  L:  R.  A.  (n.  s.)  892;  101  Pac.  1126; 
Wile  V.  Northern  Pac.  By.  Co.,  72  Wash.  82,  L.  R.  A.  1916C, 
355,  129  Pac.  889 ;  Saunders  v.  Chicago  <&  N.  W.  By.  Co.,  6 
S.  D.  40,  60  N.  W.  148 ;  Norfolk  &  W.  By.  Co.  v.  Birchett,  252 
Fed.  512,  164  C.  C.  A.  428.) 

The  plaintiff  can  in  no  event  recover  more  than  $500  under 
the  ninth  paragraph  of  the  shipping  agreement,  and  the  jury 
should  have  been  so  instructed ;  failing  that,  a  new  trial  should 
have  been  granted  or  the  verdict  reduced  accordingly.  We  will 
concede  that  this  clause  wt)uld  not  be  held  valid  in  some  states 
where  the  common  law  prevails,  or  where  public  policy,  as  ex- 
pressed in  statutes,  prohibits  such  limitation  of  liability;  but 
sections  5338  and  5339,  Revised  Codes,  permit  a  common  carrier 
to  limit  its  liability,  by  special  contract,  except  as  against  gross 

4 

negligence,  fraud  or  willful  wrong,  and  by  section  5340,  a  passen- 
ger, by  signing  a  "written  contract  for  carriage  with  a  knowledge 
of  its  terms"  assents  to  such  modification  of  the  carrier's  obliga- 
tions as  are  contained  in  the  written  contract  if  the  same  are 
not  prohibited  by  section  5339.  {Nelson  v.  Oreat  Northern  By. 
Co.,  28  Mont.  297,  72  Pac.  642 ;  Wells  v.  Northern  Pac.  By.  Co., 
50  Mont.  122,  145  Pac.  291.) 

There  is  no  statute  in  this  state  that  would  prohibit  the 
limitation  of  liability  for  damages  for  personal  injury  to  a 
prescribed  amount.  (See,  also,  Meiier  v.  Chicago,  M.  cfc  St.  P. 
By.  Co.,  5  S.  D.  568,  49  Am.  St.  Rep.  898,  25  L.  R.  A.  81,  59 
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N.  W.  945;  Sania  Fe  etc.  B.  Co.  v.  Orant  Bros.  Construction 
Co.,  228  U.  S.  177,  57  L.  Ed.  787,  33  Sup.  Ct.  Rep.  474  [see, 
also,  Rose's  U.  S.  Notes].) 

The  complaint  makes  no  mention  of  the  fact  that  plaintiff 
was  transporting  a  horse  upon  the  same  train,  but  goes  upon 
the  theory  that  he  had  all  the  rights  of  a  passenger  and  was 
injured  through  the  negligence  of  defendant.  We  are  willing 
to  concede  that  plaintiff  had  all  the  rights  of  a  passenger, 
under  his  ticket,  so  long  as  he  remained  in  the  caboose,  the 
place  provided  by  defendant  for  the  transportation  of  passen- 
gers. We  also  concede  that  by  the  current  of  modern  decisions, 
a  caretaker,  traveling  upon  a  train  for  the  purpose  of  taking 
care  of  his  stock,  who,  by  the  shipping  agreement  is  entitled  to 
free  transportation  for  that  purpose,  is  nevertheless,  a  pas- 
senger. (Norfolk  .Southern  B.  B.  Co.  v.  Chatman,  244  U.  S. 
276,  L.  R.  A.  1917F,  1128,  61  L.  Ed.  1131,  37  Sup.  Ct.  Rep. 
499;  Tripp  v.  Michigan  Cent.  B.  Co.,  238  Fed.  449,  L.  R.  Av 
1918 A,  758,  151  C.  C.  A.  385.)  In  those  and  like  cases 
the  carrier  sought  to  relieve  itself  of  all  liability  under  a 
provision  in  the  shipping  agreement  that  the  company  should 
not  be  liable  for  any  injury  to  the  caretaker,  or  that  he 
assumed  all  risk  of  injury  from  the  negligence  of  ^defend- 
ant or  otherwise.  Those  decisions  did  not  deal  with  a  situa- 
tion  where  there  were  statutes  permitting  a  carrier  to  limit 
its  liability  by  special  agreement,  as  in  Montana.  The 
eleventh  paragraph  of  the  shipping  agreement  provides  that  the 
person  in  charge  of  the  stock  ''expressly  agrees  to  ride  in  the 
caboose  car  at  all  times  while  the  train  shall  be  in  motion." 
Such  a  provision,  in  the  case  of  a  caretaker,  riding  free,  is  held 
to  be  a  reasonable  regulation.  (Texas  &  P.  By.  Co.  v.  Beeder, 
170  TJ.  S.  530,  42  L.  Ed.  1134,  18  Sup.  Ct.  Rep.  705  [see,  also, 
Rose's  U.  S.  Notes]  ;  Leslie  v.  Atchison,  T.  &  8.  F.  By.  Co., 
82  Kan.  152,  27  L.  R.  A.  (n.  s.)  646,  107  Pac.  765.)  There  is 
authority  for  the  proposition  that  the  provision  requiring  a 
caretaker  to  ride  in  the  caboose  at  all  times  while  the  train  is 
in  motion  may  be,  and  is,  waived  by  the  consent  or  direction  of 
the  conductor  to  his  riding  in  the  car  with  the  animal,  provid- 
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ing  the  conductor  is  authorized  to  so  consent  or  direct.  (Uli' 
nois  Cent.  R.  Co.  v.  Jennings,  217  111.  140,  75  N.  B.  457 ;  Lake 
Share  etc.  Ry.  Co.  v.  Teeters,  166  Ind.  335,  5  L.  R.  A.  (n.  a.) 
425,  77  N.  E.  599;  Leslie  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  82 
Kan.  152,  27  L.  R.  A.  (n.  s.)  646  and  note,  107  Pac.  765;  CW- 
cago  R.  I.  &  P.  Ry.  Co.  v.  Lee,  92  Fed.  318,  34  C.  C.  A.  365.) 
No  proof  was  offered  of  the  authority  of  the  conductor  to  give 
consent,  or  to  direct  such  action.  {lUinois  Cent.  R.  Co.  y.  Jen- 
nings,  supra.) 

The  fact  that  there  were  two  agreements — one  evidenced  by 
the  ticket,  and  the  other  by  the  shipping  contract — does  not 
preclude  defendant  from  relying  upon  the  conditions  of  that 
agreement  which  comprehended  the  situation  of  plaintiff  at  the 
time  and  place  of  his  injury.  The  following  cases  are  directly 
in  point  upon  this  proposition :  Bates  v.  Old  Colony  R.  Co.,  147 
Mass.  255, 17  N.  E.  633 ;  Hosmer  v.  Old  Colony  R.  Co.,  156  Mass. 
506,  31  N.  E.  652. 

Mr.  C.  E.  Carlson,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

We  have  in  this  case  a  situation  of  an  extraordinary  and  un- 
usual jerk  in  starting  the  train  upon  which  plaintiff  was  rid- 
ing, under  circumstances  where  there  should  have  been  no  jerk 
at  all.  Upon  the  testimony  of  the  defendant's  own  witnesses, 
any  jerk  of  any  character,  under  the  circumstances  of  this 
case,  was  unnecessary,  careless  and  poor  railroading.  That 
such  conduct  is  negligence  is  well  sustained  by  all  of  the  au- 
thorities. (10  C.  J.  975,  976;  Holland  v.  St.  LouAs  etc.  R.  R. 
Co.,  105  Mo.  App.  117,  79  S.  W.  508;  Szeepanski  v.  Chicago 
etc.  R.  Co.,  147  Wis.  180,  132  N.  W.  989 ;  Indiana  etc.  R.  Co. 
V.  Masterson,  16  Ind.  App.  323,  44  N.  B.  1004;  Schultz  v.  Min- 
neapolis  cfe  St.  ^.  R.,  123  Minn.  405,  143  N.  W.  1131 ;  Orignon 
V.  Minneapolis  <fe  St.  L.  R.  Co.,  130  Minn.  36,  153  N.  W.  117.) 

The  authorities  are  uniform  in  favor  of  the  plaintiff  on  the 
facts  of  this  case.  Shields  v.  Minneapolis  etc.  Ry.  Co.,  124 
Minn.  330,  50  L.  R.  A.  (n.  s.)  51,  144  N.  W.  1093  (passenger 
in  baggage  compartment;  sat  in  doorway  with  feet  out,  with 
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knowledge  of  conductor;  injured  by  platform  too  close  to  car) ; 
Lawson  v.  Chicago  etc,  Ry.  Co,,  64  Wis.  447,  54  Am.  Rep.  634, 
24  N.  W.  618  (plaintiff  riding  in  stock-car,  under  contract 
with  station  agent) ;  McGregor  v.  Oreat  Northern  Ry.  Co,,  31 
N.  D.  471,  Ann.  Cas.  1917E,  141, 154  N.  W.  261  (plaintiflf  was  rid- 
ing in  stock-car,  standing  up  in  moving  train,  injured  by  jerk) ; 
Simonds  v.  Minneapolis  etc,  Ry.  Co.,  87  Minn.  408,  92  N.  W.  409 
(passenger  in  act  of  passing  into  trainman's  compartment  in- 
jured by  door  slamming,  due  to  jerk) ;  Schvltz  v.  Mirmeapolis 
etc.  Ry.  Co.,  123  Minn.  405,  143  N.  W.  1131  (passenger  riding 
in  cupola  of  caboose,  in  violation  of  rule.  Habitual  violation 
held  waiver  and  defendant  liable) ;  Kloppenburg  v.  Minneapolis 
etc.,  123  Minn.  173,  143  N.  W.  322  (plaintiff  riding  in  poultry 
car.  Held,  not  negligent) ;  Szezepanski  v.  Chicago  eic.  Ry.  Co., 
147  Wis.  180, 132  N.  W.  989  (plaintiff  in  car  with  horses;  had  per- 
mission of  station  agent  and  conductor  to  ride  in  car  upon  paying 
fare) ;  St.  Louis  etc.  Ry.  Co.  v.  Coy,  113  Ark.  265,  168  S.  W. 
1106  (plaintiff  riding  in  melon  car,  with  permission  of  car- 
rier) ;  Indiana  etc.  R.  Co.  v.  Masterson,  16  Ind.  App.  323,  44 
N.  E.  1004  (plaintiff  riding  in  caboose,  went  to  get  drink  while 
train  was  moving,  injuihed  by  jerk) . 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  traveling  as  a  passenger  on  a 
freight  train  of  the  defendant  between  the  stations  of  Ingomar 
and  Bozeman,  in  this  state. 

On  July  27,  1916,  at  Ingomar,  the  plaintiff  loaded  a  horse 
into  a  box-car  for  shipment  to  Bozeman.  The  car  was  placed 
in  one  of  the  regular  freight  trains  on  defendant's  main  line. 
After  paying  the  freight  and  executing  the  shipping  contract, 
the  plaintiff  inquired  of  the  station  agent  if  he  would  be  al- 
lowed to  ride  in  the  car  with  the  horse  on  the  contract,  in  re- 
sponse to  which  the  agent  stated  that  he  was  not  entitled  to 
ride  on  the  contract,  but  could  ride  in  the  freight-ear  with  the 
horse  if  he  bought  a  ticket  or  paid  cash.    Without  buying  a 
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ticket,  the  plaintiff  boarded  the  car  in  which  his  horse  was 
being  carried.  Soon  after  the  train  started,  the  conductor  came 
into  the  car,  and  asked  plaintiff  for  his  ticket.  The  plaintiff 
replied  that  he  had  not  purchased  a  ticket,  handed  the  con- 
ductor a  dollar,  and  received  some  small  silver  in  change. 
Obeying  the  directions  of  the  conductor,  the  plaintiff,  at  Mel- 
stone,  purchased  a  through  passenger  ticket  to  Bozeman,  paying 
$7.36  thei*efor,  returned  to  the  car  and  continued  to  ride 
therein  until  the  train  arrived  at  the  station  of  Three  Forks. 
There  the  car  was  set  out,  the  horse  fed,  watered,  and  allowed 
to  rest.  The  conductor  and  other  trainmen  all  the  way  knew 
the  plaintiff  was  riding  in  the  box-car,  and  assisted  him  in  water- 
ing the  horse  and  also  in  getting  into  the  box-car  at  points 
along  the  route.  The  plaintiff,  some  eight  years  prior  to  the 
trial,  had  suffered  the  loss  of  his  right  foot,  and  was  wearing 
an  artificial  one,  although,  as  he  testified,  that  fact  was  hardly 
noticeable.  At  Three  Forks  the  train  was  made  up  for  the 
last  leg  of  the  journey  to  Bozeman,  and  consisted  of  nine 
freight-cars  and  a  caboose.  On  the  order  of  the  conductor,  the 
box-car  containing  the  horse  was  placed  next  to  the  engine. 
The  plaintiff  got  into  the  caboose  and  the  train  pulled  out  of 
Three  Forks.  Soon  after  getting  on  the  way,  the  conductor 
took  np  the  plaintiff's  ticket,  and  informed  him  that  he  had 
closed  the  door  of  the  box-car  because  he  was  afraid  the  sparks 
from  the  engine  would  set  fire  to  the  straw  bedding  under  the 
horse.  According  to  the  plaintiff's  testimony,  he  told  the  con- 
ductor it  would  be  too  warm  in  the  car  for  the  horse  with  the 
door  closed,  ^responding  to  which  the  conductor  stated:  *'The 
next  stop,  what  is  the  matter  with  your  going  over  and  opening 
it  up  and  riding  in  there  with  the  mare  and  keeping  the  fire 
out  of  the  carf"  The  conductor's  testimony  upon  this  point 
IS  that  he  asked  the  plaintiff  if  it  would  be  too  warm  in  the 
car  for  the  mare  with  the  door  shut,  to  which  the  plaintiff  re- 
plied that  he  did  not  think  so ;  that  he  did  not  know  when  the 
plaintiff  left  the  caboose  and  entered  the  box-car,  but  that  a 
station  or  two  afterward  he  saw  him  in  there.    The  day  was 
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sultry,  and  according  to  the  plaintiff's  testimony,  when  he 
reached  the  freight-car  the  mare  was  sweating,  and  her  bedding 
was  piled  up  under  her.  At  Camp  Creek  station  the  fireman 
assisted  the  plaintiff  in  watering  the  mare,  the  plaintiff  remark- 
ing to  the  fireman:  "They  have  got  my  car  next  to  the  engine, 
and  I  have  to  ride  in  it  to  keep  the  fire  out."  At  the  station 
of  West  Oallatin  the  train  stopped  about  fifteen  minues  to  un- 
load freight.  In  again  getting  under  way,  the  enginWr  started 
the  engine  suddenly,  which  had  the  effect  of  making  the  drivers 
slip,  and  to  jerk  and  jar  the  car  in  which  the  plaintiff  was  rid- 
ing so  violently  that  he  was  thrown  against  the  jamb  of  the 
side  door  of  the  car,  thence  on  to  the  floor  and  under  the 
wheels  where  the  foot  of  his  left  leg  was  crushed,  requiring  its 
amputation.  The  plaintiff  characterized  the  jerk  as  exceedingly 
violent — ^the  worst  he  ever  experienced — ^and  stated  that  in  his 
opinion  the  cause  of  the  sudden  jerking  of  a  train  is  the  taking 
up  of  the  slack  between  the  cars  and  the  way  the  train  is 
handled  by  the  engineer.  The  members  of  the  train  crew  dif- 
fered from  the  plaintiff  as  to  the  cause  of  the  jerking  and  its 
effect  in  this  particular  instance,  stating  that  the  jar  in  the 
caboose  was  slight. 

The  complaint  alleges  that  the  plaintiff  was  a  passenger  upon 
the  train,  and  occupied  the  freight-car  at  the  instance  and  re- 
quest of  the  defendant,  with  its  full  knowledge  and  consent 
''and  under  due  authority  given  him  by  the  defendant  and  its 
agents"  J  that  while  he  was  so  occupying  the  car,  the  defendant, 
its  agents,  servants  and  employees  who  were  actiiig  in  its  man- 
agement, negligently,  carelessly  and  recklessly  caused  the  train 
and  the  car  the  plaintiff  was  so  occupying  to  be  suddenly 
jerked,  jolted,  jarred  and  snubbed  up  with  great  and  unneces- 
sary, extraordinary,  unusual  force  and  violence,  throwing  the 
plaintiff  from  the  car  on  to  the  ground  and  under  the  car- 
wheels,  crushing,  mangling  and  injuring  his  leg  and  foot  at  a 
point  below  the  ankle,  requiring  amputation. 

The  defendant  by  its  answer  denied  all  the  charges  of  negli- 
gence upon  its  part  and  alleged  affirmatively  that  the  plaintiff 
was  a  passenger  in  a  restricted  and  modified  sense  only ;  that  he 
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was  npon  the  freight  train  by  reason  of  the  fact  that  he  was 
the  owner  of  the  mare  then  being  transported  and  undertook  to 
feed  and  water  her  in  transit;  that  notwithstanding  the  fact 
that  he  had  agreed  to  ride  in  the  caboose  attached  to  the  train 
while  in  motion,  whether  at  or  between  stations,  and  not  expose 
himself  to  danger  by  getting  on  or  off  moving  trains,  he  un- 
necessarily  and  v6luntarily,  upon  the  occasion  of  the  stopping 
of  the  train  at  West  Oallatin  Station  on  defendant's  road,  went 
forward  and  rode  in  the  freight-car  in  which  the  mare  was 
being  carried,  without  the  knowledge  of  the  defendant  or  any 
of  its  agents,  in  which  situation  he  sustained  the  injuries  com- 
plained of.  In  its  second  defense,  the  defendant  pleads  failure 
on  plaintiff's  part  to  present  his  claim  for  damages  within  the 
four  months  prescribed  in  the  contract,  and  also  the  limitation 
of  recovery  for  injury  to  his  person  happening  upon  its  trains, 
cars,  depot  grounds  or  yards  to  the  sum  of  $500.  The  truth 
of  the  answer  is  denied  by  the  replication. 

At  the  close  of  all  the  testimony,  the  defendant  moved  for 
a  directed  verdict,  insisting  that  there  was  no  evidence  show- 
ing gross  negligence  on  its  part  or  any  of  its  agents,  servants 
or  employees,  nor  any  evidence  in  the  record  that  the  defend- 
ant, its  agents,  servants  or  employees,  negligently,  carelessly  or 
recklessly  caused  the  train  or  the  car  in  which  the  plaintiff  was 
riding  to  be  jerked,  jolted  or  snubbed  up,  with  great,  unneces- 
sary, extraordinary  or  unusual  force  or  violence,  causing  the 
injury  to  plaintiff;  that  the  injury  was  caused  by  plaintiff's 
own  negligence  and  carelessness;  and  because  the  undisputed 
evidence  shows  that  the  plaintiff  was  the  owner  and  the  per- 
son in  charge  of  the  horse  being  transported  pursuant  to  the 
contract  of  shipment,  and  that  he  was  injured  while  in  charge 
of  the  animal,  and  that  the  injury  occurred  more  than  four 
months  before  the  bringing  of  the  action;  and  for  the  addi- 
tional reason  that  the  contract  provided  that  the  defendant 
should  not  be  liable  to  the  owner  or  person  in  charge  of  the 
horse  for  injury  to  his  person  in  an  amount  exceeding  $500, 
and  that  plaintiff  could  not  recover  on  the  hypothesis  that  the 
defendant  or  its  agents,  servants  or  employees  were  guilty  of 
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negligence,  gross  or  ordinary;  that  the  undisputed  evidence 
shows  that  the  plaintiff  was  injured  while  riding  in  the  car  in 
which  the  horse  was  being  shipped,  in  violation  of  the  eleventh 
paragraph  of  the  contract  of  shipment,  by  which  he  had  agreed 
to  ride  in  the  caboose. 

The  only  errors  appellant  assigns  are  the  refusal  of  the  dis- 
trict court  to  direct  a  verdict  in  its  favor  and  to  grant  its 
motion  for  a  new  trial.  The  grounds  upon  which  it  bases  its 
contentions  are:  (1)  There  was  no  evidence  of  negligence  suffi- 
cient to  sustain  the  verdict.  (2)  There  was  contributory  neg- 
ligence on  the  part  of  plaintiff  which  directly  caiised  his 
injuries.  (3)  The  plaintiff  failed  to  present  his  claim  for  dam- 
ages within  the  four-months  period  limited  by  the  shipping 
contract.  (4)  Under  paragraph  9  thereof,  his  recovery  is  lim- 
ited to  the  sum  of  $500. 

Appellant's  argument  is  that  the  plaintiff  had  all  the  rights 
of  a  passenger  under  his  ticket,  so  long  as  he  remained  in  the 
caboose;  that  he  was  not  a  trespasser  while  riding  in  the  car 
with  his  horse,  but  that  he  was  there  at  the  time' of  the  accident 
for  the  purpose  of  caring  for  the  mare,  with  the  knowledge  of 
the  conductor ;  that  while  so  traveling  he  occupied  the  position 
of  a  caretaker,  being  carried  free  for  the  purpose  of  looking 
after  his  property,  and  waived  the  protection  the  caboose  would 
have  afforded  him  had  he  remained  there ;  that  by  riding  in  the 
car  he  accepted  the  benefit  of  the  shipping  agreement  as  sup- 
plemented by  the  consent  of  the  conductor,  and  should  be 
bound  by  its  terms. 

The  first  assignment  of  error  impeaches  the  sufficiency  of  the 
evidence  of  negligence  on  the  part  of  the  defendant.  The 
plaintiff  upon  the  trial  testified  in. support  of  all  the  essential 
allegations  of  the  complaint  and  convinced  both  the  trial  court 
upon  a  motion  for  a  directed  verdict  and  the  jury  upon  the 
trial  that  the  accident  was  caused  by  the  negligence  of  the  de- 
fendant, and  that  the  plaintiff  was  not  guilty  of  contributory 
negligence  in  riding  in  the  car  with  the  mare.  Upon  the  mo- 
tion for  a  new  trial,  the  district  court  again  deemed  the 
evidence  sufficient  in  weight  to  warrant  the  verdict,  and  denied 
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the  defendant  a  new  trial.  We  are  bound  to  respect  the  ver- 
dict of  the  jury  and  the  judgment  of  the  court  in  passing  upon 
these  matters,  unless  we  conclude  that  the  plaintiff  is  not  en- 
titled to  recover  as  a  matter  of  law.  {Previsich  v.  Butte  Elec- 
tric Ry.  Co.,  47  Mont.  170,  131  Pac.  25 ;  Monscm  v.  La  France 
Capper  Co.,  43  Mont.  65,  114  Pac.  779.) 

It  was  not  necessary  for  the  plaintiff  to  prove  gfross  \iegli- 
gence  upon  the  part  of  the  defendant.  In  Neary  v.  Northern 
Pac.  By.  Co.,  41  Mont.  480,  110  Pac.  226,  and  Kuphal  v.  West- 
em  Montana  Flouring  Co.,  43  Mont.  18,  114  Pac.  122,  it  was 
held  that  under  an  allegation  of  gross  negligence,  any  lesser 
degree  of  negligence  might  be  relied  upon  for  recovery. 

The  only  essential  fact  disputed  in  the  court  below,  and  which 
we  are  now  called  upon  to  review,  is  whether  the  engineer  in 
starting  the  train  so  violently  and  negligently  inflicted  upon 
the  plaintiff  the  injuries  he  would  not  otherwise  have  received. 
That  issue  it  was  the  province  of  the  jury  to  determine  upon 
the  conflicting  evidence  before  it.  Having  reached  a  verdict, 
the  matter  is  no  longer  open  to  inquiry  here.  {Mosher  v.  Sut- 
ton's Theater  Co.,  48  Mont.  137,  137  Pac.  534;  Mov^on  v.  La 
France  Copper  Co.^  supra.) 

As  the  record  now  stands,  the  only  legal  question  for  our 
consideration  is  whether  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  in  leaving  the  caboose  and  riding 
in  the  car  with  the  horse  where  he  was  injured.  If  his  posi- 
tion in  the  box-car  was  so  obviously  dangerous  and  threaten- 
ing that  a  reasonably  prudent  man  would  have  avoided  it,  he 
was  guilty  of  contributory  negligence  in  a  legal  sense,  and  the 
verdict  cannot  be  permitted  to  stand. 

The  definition  of  "contributory  negligence"  given  by  the 
supreme  court  of  the  United  States  in  Baltimore  etc.  R.  Co.  v. 
Jones,  95  U.  S.  439,  24  L.  Ed.  506  [see,  also,  Eose's  U.  S. 
Note^],  was  adopted  by  this  court  in  Birsch  v.  Citizens'  Elec, 
Co.,  36  Mont.  574,  93  Pac.  940,  as  follows:  ''Contributory  neg- 
ligence is  a  want  of  ordinary  care  upon  the  part  of  a  person 
injured  by  the  actionable  negligence  of  another,  combining  and 
concurring  with  that  negligence,  and  contributing  to  the  injury 
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as  a  proximate  cause  thereof,  without  which  the  injury  would 
not  have  otscurred.'*^  The  correct  rule,  in  measuring  the 
[1]  suflSciency  of  the  evidence  to  carry  the  case  to  the  jury, 
is  the  one  approved  in  Cain  v.  Oold  Mountain  Min.  Co,,  27 
Mont.  529,  71  Pac.  1005,  aa  follows:  "No  cause  should  ever  be 
withdrawn  from  the  jury  unless  the  conclusion  from  the  facts 
necessarily  follows,  as  a  matter  of  law,  that  no  recovery  could 
be  had  upon  any  view  which  could  reasonably  be  drawn  from 
the  facts  which  the  evidence  tends  to  establish."  See,  also, 
Stewart  v.  Stone  &  Webster  Eng.  Co.,  44  Mont.  160,  119  Pac. 
568.  Upon  motion  for  a  directed  verdict,  the  court  should  not 
draw  conclusive  inferences  from  the  proof  against  the  plaintiff 
in  matters  which  may  be  subject  to  reasonable  explanation.  It 
is  only  where  the  evidence  is  undisputed  or  susceptible  of  but 
one  conclusion  by  reasonable  men  that  the  court  is  authorized 
to  take  a  case  away  from  the  jury  and  render  judgment. 
{Milwaukee  Land  Co.  v.  Ttuesinh,  50  Mont  489,  148  Pac.  396; 
Birsch  v.  Citizens'  Elec.  Co.,  supra.)  Contributory  negligence 
[2]  cannot,  as  a  general  rule,  resolve  itself  into  a  question  of 
law,  but  must  be  submitted  to  the  jury  as  a  question  of  fact. 
So,  if  the  issue  narrows  itself  to  a  distinction  between  what  is 
reasonably  safe  and  what  is  not  so,  the  question  is  emphatically 
one  for  the  jury,  (1  Shearman  &  Redfield  on  Negligence,  6th 
ed.,  sec.  54.) 

If  the  evidence  of  contributory  negligence  is  not  so  conclusive 
as  to  warrant  setting  aside  a  verdict,  the  question  should  be 
left  to  the  jury.  (2  Shearman  &  Redfield  on  Negligence,  sec. 
114,  pp.  284,  285,  and  note.)  The  trial  court,  after  hearing 
all  the  evidence  and  observing  the  witnesses  upon  the  stand, 
was  unable  to  say,  as  a  matter  of  law,  that  the  plaintiff  com- 
mitted a  rash  or  negligent  act  in  riding  in  the  car  with  the 
mare,  under  the  circumstances.  The  plaintiff  assumed  that 
position  with  the  knowledge  and  at  the  suggestion  of  the  con- 
ductor. True,  the  evidence  is  that  the  plaintiff  was  a  man 
familiar  with  the  business  of  railroading,  had  worked  as  a  fire- 
man and  a  brakeman  for  a  period  of  nine  years,  was  familiar 
with  the  operation  of  trains  and  the  cause  and  effect  of  their 
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rough  hiandling;  yet  lie  had  no  reason  to  apprehend  that  the 
engineer,  knowing  his  position  on  the  train,  would  so  handle 
and  manage  the  engine  as  to  subject  him  to  extraordinary 
and  violent  jerking  and  risks  not  contemplated  by  him  when 
he  entered  the  box-car.  The  testimony  of  all  the  trainmen  was 
that  they  knew  he  was  riding  in  the  box-car  with  the  mare  next 
to  the  engine,  and  that  there  was  nothing  unusual  in  his  riding 
there.  He  was  not  directed  to  stay  in  the  caboose  nor  was  he 
advised  that  any  unusual  dangers  attended  his  riding  in  the 
freight-car.  In  MitclieU  v.  Chicago  etc,  B.  Co.,  132  Mo.  App.  143, 
112  S.  W.  291,  the  plaintiflE  while  a  passenger  upon  a  freight 
train,  was  sitting  on  a  box  near  the  open  door  of  the  caboose, 
from  which  he  was  knocked  down  and  injured  by  a  violent  jolt 
while  the  trainmen  were  making  a  coupling.  The  law  there 
stated  is  applicable  to  this  case.  In  affirming  the  judgment,  the 
court  used  this  language:  ''In  the  very  nature  of  things,  there 
cannot  be  the  same  immunity  from  peril  in  traveling  upon 
freight  trains  as  there  is  in  traveling  upon  passenger  trains. 
Nevertheless,  if  the  parrier  accepts  passengers  on  such  trains,  it 
thereby  assumes  toward  its  patrons  an  obligation  of  a  high  de- 
gree of  care,  precisely  as  it  does  when  prosecuting  its  calling 
of  carrying  passengers  on  its  regular  passenger  trains.  The 
measure  of  care,  however,  is  to  be  adjusted  with  respect  to  the 
circumstances  attending  the  different  modes  of  carriage  and  the 
incidental  hazards  assumed  by  passengers  on  freight  trains. 
The  net  result  with  respect  to  the  safety  of  the  passenger  may 
be,  and  no  doubt  is,  wholly  different,  because  of  the  inherent 
hazard  incident  to  the  operation  of  one  train  and  not  to  the 
other.  It  is  this  hazard  which  the  passenger  assumes  by  taking 
passage  on  a  freight  train,  the  operation  of  which  he  fully 
knows  and  understands  to  be  subject  to  severe  jerks  and  many 
inconveniences.  The  carrier  is  responsible,  however,  for  its 
negligence  in  the  operation  of  a  freight  train  precisely  as  it  is 
in  the  operation  of  its  passenger  train,  and  in  no  instance  does 
a  passenger  assume  the  hazard  and  peril  arising  from  the  neg- 
ligence or  want  of  proper  care  of  those  in  charge  of  the  freight 
train.     {Hedrick  v.  Missouri  Pac.  B.  Co.,  195  Mo.  104,  [6  Ann. 
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Cas.  793],  93  ^S.  W.  268;  Wait  v.  OmaJta  etc,  R,  Co.,  165  Mo. 
612,  65  S.  W.  1028 ;  Erwin  v.  Kcmsas  City  etc.  R.  Co,,  94  Mo. 
App.  289,  68  S.  W.  88 ;  Hawk  v.  Chicago  etc.  R.  Co,,  130  Mo. 
App.  658,  108  S.  W.  1119.)" 

The  true  test  in  this  case  is:  *'  *  (1)  Whether  the  damage  was 
occasioned  entirely  by  the  negligenqe  or  improper  conduct  of 
the  defendant;  or  (2)  whether  the  plaintiff  himself  so  far  con- 
tributed to  the  misfortune  by  hia  own  negligence  or  want  of 
ordinary  care  and  caution  that  but  for  such  negligence  or 
want  of  ordinary  care  and  caution  on  his  part  the  misfortune 
would  not  have  happened.  In  the  former  case  the  plaintiff  is 
entitled  to  recover.  In  the  latter  he  is  not.'  "  (1  Shearman  & 
Redfield  on  Negligence,  6th  ed.,  sec.  61,  note  10,  page  152 ;  Bal- 
timore R.  Co.  V.  Jones,  95  U.  S.  439,  24  L.  Ed.  506  [see,  also, 
Rose's  U.  S.  Notes].) 

For  other  definitions,  see  Beach  on  Contributory  Negligence, 
par.  7 ;  Wastl  v.  Montana  etc.  Ry.  Co.,  24  Mont.  159,  61  Pac.  9 
(1900). 

The  authorities  are  numerous  to  the  effect  that  a  person  is 
justified  in  assuming  a  position  on  the  train  to  which  the  con- 
ductor assigns  him  or  assents  to  his  taking,  unless  it  is  one  so 
obviously  dangerous  that  no  prudent  man  would  take  it.  In 
Shields  v.  Minneapolis  etc.  R.  Co.,  124  Minn.  330,  50  L.  R.  A. 
(n.  s.)  51,  144  N.  W.  1093,  it  is  laid  down  that  ''Where  an 
act  is  done  by  a  passenger  upon  the  invitation,  express  or  im- 
plied, of  the  trainmen,  the  passenger  will  not,  as  a  rule,  be 
charged  with  contributory  negligence  as  a  matter  of  law."  This 
view  accords  with  sound  reason,  and  is  sustained  by  a  long  line 
of  authorities,  as  will  be  noted  by  reference  to  the  following: 
10  Corpus  Juris  (Carriers),  p.  1160,  notes  91,  92;  Northern 
Pac.  Ry.  Co.  v.  Beaton,  64  Fed.  563,  12  C.  C.  A.  301 ;  Suttle  v. 
Southern  R.  Co.,  150  N.  C.  668,  64  S.  E.  778;  Upham  v.  De- 
troit City  R,  Co,,  85  Mich.  12,  12  L.  R.  A.  129,  48  N.  W.  199 ; 
Union  Ry.  Co.  v.  Shacklett,  19  111.  App.  145;  Lake  Shore  etc. 
Ry.  Co.  V.  Teeters,  166  Ind.  335,  5  L.  R.  A.  (n.  s.)  425,  77 
N.  E.  599;  Dunn  v.  Grand  Trunk  Ry.  Co.,  58  Me.  187,  4  Am. 
Rep.  267 ;  Lawson  v.  Chicago  etc.  Ry.  Co.,  64  Wis.  447,  54  Am. 
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Rep.  634,  24  N.  W.  6l8;  SzezepansJU  v.  Chicago  etc.  Ry.  Co.^ 
147  Wis.  180,  132  N.  W.  989;  Chicago  etc.  Ry.  Co.  v.  Bwns 
(Tex.  Civ.  App.),  104  S.  W.  1081;  LouisvUle  etc.  R.  Co.  v. 
Harper,  203  Ala.  398,  83  South.  142 ;  Creed  v.  Pennsylvania  R. 
Co.,  86  Pa.  139,  27  Am.  Rep.  693 ;  McGregor  v.  Oreat  Northern 
Ry.  Co.,  31  N.  D.  471,  Ann.  Cas.  1917E,  141,  154  N.  W.  261 ; 
Missouri  etc.  R.  Co.  v.  Cook,  12  Tex.  Civ.  App.  203,  33  S.  W. 
669;  Missouri  etc.  R.  Co.  v.  Avis,  41  Tex.  Civ.  App.  72,  91 
S.  W.  877 ;  Kansas  City  South.  R.  Co.  v.  Clinton,  224  Fed.  896, 
140  C.  C.  A.  340;  Gvlf  etc.  R.  Co.  v.  Stewart  (Tex.  Civ.  App.), 
164  S.  W.  1059 ;  Davis  v.  Iowa  Central  R.  Co.,  147  Iowa,  594, 
124  N.  W.  753;  Chicago  etc.  R.  Co.  v.  Lee,  92  Fed.  318,  34 
C.  C.  A.  365;  Stark  Electric  R.  Co.  v.  Brooks,  94  Ohio  St.  324, 
114  N.  E.  245. 

The  plaintiff,  although  riding  upon  a  freight  train,  had  all 
[3,  4]  the  rights  of  a  passenger,  and  was  entitled  to  such 
safeguards  as  might  reasonably  be  expected  on  a  train  of  that 
character.  (Shearman  &  Redfield  on  Negligence,  6th  ed.,  sec 
513a.}  The  care  to  be  exercised  in  the  operation  and  manage- 
ment of  freight  trains  as  distinguished  from  passenger  trains 
differs  only  in  degree,  having  in  mind  the  jars  and  jerks  neces^ 
sary  in  the  operation  of  the  former;  and,  as  is  said  in  section 
1629,  volume  4,  of  Elliott  on  Railroads:  ** While  the  general 
rule  that  the  highest  practical  degree  of  care  must  be  exercised 
to  protect  passengers  holds  good,  the  nature  of  the  train  and 
necessary  difference  in  the  mode  of  operation  must  be  con- 
sidered, and  the  company  is  bound  to  exercise  only  the  highest 
degree  of  care  that  is  usually  and  practically  exercised  and  con- 
sistent with  the  operation  of  a  train  of  that  nature." 

The  plaintiff  was  not  there  as  a  trespasser,  or  wrongfully  as 
between  him  and  the  defendant,  in  view  of  the  forbearance  of 
the  conductor,  and  his  being  there  was  not  such  negligence  in  a 
legal  sense  as  would  exonerate  the  defendant  for  injuring  him. 
(Leasum  v.  Green  Bay  etc.  R.  Co.,  138  Wis.  593,  120  N.  W. 
510 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Dickson,  143  111.  368,  32  N.  E. 
380;  Arkansas  Cent.  R.  Co.  v.  Janson,  90  Ark.  494,  119  S.  W. 
648;  Moore  v.  Saginaw  etc.  Ry.  Co.,  115  Mich.  103,  72  N.  W. 
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1112 ;  Dunn  v.  Orand  Trwnk  By.  Co.,  58  Me.  187,  4  Am.  Rep. 
267;  Creed  v.  Pennsylvania  By.  Co.,  supra;  Oalveston  etc.  By. 
Co.  V.  Parsley,  6  Tex.  Civ.  App.  150,  25  S.  W.  64;  CarroU  v. 
New  York  dk  N.  H.  B.  Co.,  8  N.  Y.  Super.  Ct.  571 ;  Blackman 
V.  Simmons,  3  Car.  &  P.  138 ;  Hvlsenkamp  v.  Citizens'  By.  Co., 
37  Mo.  537,  90  Am.  Dec.  399;  Waterman  v.  Chicago  &  A.  B. 
Co.,  82  Wis.  634,  52  N.  W.  247,  1136 ;  Parks  v.  Suburban  By. 
Co.,  178  Mo.  108,  101  Am.  St.  Rep.  425,  ll  S.  W.  70;  MitcheU 
V.  Chicago  etc.  B.  Co.,  132  Mo.  App.  143,  112  S.  W.  291.) 

Upon  the  whole  case  as  it  is  presented  to  ns  in  the  record, 
we  are  unable  to  accept  the  view  of  the  learned  counsel  for  ap- 
pellant that  the  case  should  have  been  taken  from  the  jury  at 
either  stage  of  the  trial  at  which  motions  were  made. 

The  plaintiff  insists  that  his  right  to  recover  is  based  solely 
[5]  upon  the  relation  of  passenger  and  carrier.  Appellant's 
contention  is  that — ''The  fact  that  there  were  two  agreements^- 
one  evidenced  by  the  ticket  and  the  other  by  the  shipping  con- 
tract—does not  preclude  it  from  relying  upon  the  conditions 
of  that  agreement  which  comprehended  the  situation  of  the 
plaintiff  at  the  time  and  place  of  injury."  What  was  the 
understanding  at  the  time  the  contracts  were  madef  The  un- 
disputed evidence  is  that  the  plaintiff  signed  the  shipping 
agreement,  returned  it  to  the  station  agent,  and  paid  the 
charges  demanded.  The  contract  was  then  consummated  on  his 
part.  (Rev.  Codes,  sec.  5019.)  By  its  terms  the  relation  of 
carrier  and  shipper  was  fixed  and  determined,  and,  as  it  then 
stood,  it  contained  all  the  stipulations  and  agreements  relative 
to  the  transportation  of  the  horse  alone.  (Rev.  Codes,  sec 
5018.)  The  plaintiff's  testimony  is  that  he  asked  the  station 
agent  if  he  could  ride  with  the  mare  on  the  contract,  to  which 
the  agent  replied,  **No,"  that  is,  "just  for  the  mare."  *'He 
said  I  couldn't  ride  with  the  mare  on  that  contract,  but  that  I 
could  if  I  paid  cash  fare;  that  I  would  have  to  pay  cash  fare 
or  buy  a  ticket."  {Leasum  v.  Oreen  Bay  etc.  B.  Co.,  supra.) 
The  contract  itself  lends  no  support  to  the  contention  of  coun- 
sel. The  place  provided  for  the  signatures  of  the  persons  in 
charge  of  livestock   was  never  filled   out,   never  signed,   and 
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never  became  a  part  of  either  agreement^  as  will  be  seen  by 
the  photographic  copy  below: 

GHIOAOO,  MILWAXJKEE  ft  ST.  PAT7L  BAILWAT  OOMPANT 

ddcago,  MUwankee  ft  St.  Paul  Bailway  Oo.  Butte,  Anaconda  ft  Pacific 
Hallway  Oo.  Gallatin  Valley  Bailway  Oo.  Idabo  Western  Bailway  Oo. 
Tacoma  Eastern  Bailroad  Oo.  Wliite  Sulphur  Springs  ft  TeULowrtono 
Pazic  Bailway  Qo. 

A.  M.  Jepsen,  Shipper.  By  A.  Sayles,  Agent. 


Person  in  Oharge  of  Stock. 
FILL  IN  BLANK  SPAOES  WITH  HEAVY  IKE  LINES. 
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Had  the  parties  stood  upon  the  livestock  contract  alone,  and 
the  plaintiff  had  paid  no  passenger  fare  and  had  been  carried 
upon  the  train  and  in  the  car  solely  in  accordance  with  its 
provisions,  the  force  of  counsel 's  argument  would  be  more  diffi- 
cult to  avoid. .  But  the  contrary  is  the  fact.  The  station  agent 
exacted  of  the  plaintiff  full  passenger  fare,  and*  gave  him  to 
understand  that  he  could  ride  in  the  freight-car  with  his  mare 
only  if  he  purchased  a  ticket  or  paid  cash  fare.  Thus  a  sepa- 
rate and  distinct  contract  was  made  upon  which  the  rights  and 
liabilities  of  the  parties  were  fixed  and  upon  which  they  must 
now  be  adjudicated.  {Leasuin  v.  Oreen  Bay  etc,  Ry.  Co., 
supra,)  In  recognition  of  this,  the  plaintiff,  after  boarding  the 
train,  paid  the  cash  fare  demanded  of  him  by  the  conductor, 
and  was  carried  upon  it  in  the  car  with  the  mare  without  pro- 
test and  with  the  full  knowledge  of  the  conductor  and  the  rest 
of  the  train  crew.  Having  demanded  of  plaintiff,  and  received 
of  him,  full  passenger  fare  for  the  entire  journey,  and  obligated 
itself  to  use  the  highest  degree  of  care  to  carry  him  safely 
under  the  conditions  presented,  the  defendant  cannot  now  be 
permitted  to  escape  the  higher  obligation  assumed,  and  substi- 
tute for  it  one  which  was  obviously  not  in  the  contemplation 
of  the  parties  at  the  time  of  its  execution,  ahd  so  escape  lia- 
bility for  an  injury  the  jury  has  declared  to  be  the  result  of 
its  negligence,  and  to  which  the  plaintiff  in  no  wise  contributed. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affinned. 

Mr.  Chief  Justice  Brantly  and  AsaocuTE  Justice  Reynoldb  : 
We  concur  in  the  result,  for  the  following  reasons :  The  defend- 
ant, having  refused  to  recognize  the  right  of  plaintiff  to  ride  upon 
the  shipping  contract  in  question,  and  having  insisted  that  he 
could  ride  only  by  purchase  of  the  usual  passenger's  ticket,  cannot 
now  stand  upon  the  proposition  that  plaintiff  is  bound  by  that 
contract  in  this  case.  Defendant  cannot  insist  that  plaintiff 
shall  not  have  the  benefit  of  the  contract  for  his  personal  trans- 
portation and  at  the  same  time  be  subject  to  its  burdens  in 
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that  respect.  For  these  reasons  plaintiff  cannot  be  limited  by 
the  shipping  contract  as  to  the  amount  of  damages  recoverable, 
nor  by  the  requirement  that  claim  for  damages  be  presented 
T?ithin  a  limited  time.  Plaintiff,  by  purchase  of  the  ticket  and 
riding  thereon,  even  though  he  left  the  caboose  and  went  into 
the  box-car,  was  entitled  to  receive  the  same  care  as  any  other 
passenger  under  the  same  circumstances.  Plaintiff's  testimony 
disclosed  a  prima  facie  case  of  negligence  in  starting  the  train 
with  an  unusually  and  unnecessarily  sudden  and  abrupt  start 
and  explanation  was  made  showing  wherein  it  wsus  negligence. 
Inasmuch  as  he  was  a  railroad  man,  experienced  in  the 
handling  of  trains,  his  testimony  is  not  objectionable  on  the 
ground  that  it  was  largely  opinion  evidence.  When  he  left 
the  caboose  and  went  to  the  box-car,  upon  the  suggestion  of  the 
conductor  of  the  train,  for  the  apparently  legitimate  purpose 
of  taking  care  of  his  horse,  we  cannot  say,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory  negligence,  and  think  that 
that  was  a  question  of  fact  for  the  jury. 

AssocMTE  Justices  Holloway  and  Galen:  Under  the  plead- 
ings and  facts  in  this  case,  we  are  of  opinion  that  the  question 
of  contributory  negligence  was  properly  submitted  to  the  jury. 
Had  the  defense  of  assumption  of  risk  been  pleaded  or  relied 
upon  by  appellant,  we  think  the  judgment  and  order  should 
have  been  reversed.    We  concur  in  the  result  reached. 
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Appellants. 

(No.   4,259.) 
(8ut)mitted  January  8,  1921.    Decided  February  10,  1921.) 

[195    Pac.    852.] 

BuUding    Contracts  —  Breach—Principal    and    Surety — War- 
ranty— Measure  Of  Damages — Evidence — Directed  Verdicts. 

Building    Contracts — (Jonstruction — Bonds — Principal    and     Surety. 

1.  Where  a  contractor  had  obligated  himself  to  construct  a  water- 
tight basement  in  a  building  he  had  undertaken  to  erect  for  plaintiff 
by  a  bond  separate  and  distinct  from  and  without  reference  to  the 
building  contract  or  the  plans  and  specifications  furnished  by  plain* 
tiff's  architect,  the  bond  being  given  about  a  month  after  execution 
of  the  building  contract  and  a  week  later  than  the  bond  accompany- 
ing the  latter  contract,  he  was  in  no  position,  in  an  action  on  such 
special  bond,  to  defend  on  the  ground  that  its  provisions  should 
be  construed  with  reference  to  the  building  contract,  and  that  hav- 
ing followed  the  plans  and  specifications,  he  was  relieved  from 
liability    thereunder. 

Same — Flans    and    Specifications — ^Warranty — Special    Contract — ^Liability 
for    Breach. 

2.  Where  a  contractor  adopts  specifications  for  the  construction  of 
a  building  as  sufficient,  makes  them  his  own,  and  gives  a  warranty 
of  the  sufficiency  of  the  work  when  completed,  he  is  liable  for  de- 
fects in  the  work. 

Same — Construction — Beference   to   Stipulation  in   Another   Contract. 

3.  A  contract  will  not  be  held  to  incorporate  stipulations  embodied 
in  another  contract  save  in  so  far  as  the  same  are  specifically  set 
forth   or  identified   by   reference. 

Same — Duty  of  Courts. 

4.  Courts  may  interpret  and  enforce,  but  not  create,  con^aetual 
liabilities. 

Same — Breach — Measure  of  Damages. 

5.  The  measure  of  damages  in  an  action  for  breach  of  a  building 
contract  in  a  certain  particular  is  the  reasonable  amount  necessary 
to  enable  plaintiff  to  remedy  the  defect,  not  to  exceed  the  amount 
alleged  by  him  to  have  been  expended  for  that  purpose. 

Directed    Verdict — Proper    Refusal. 

6.  A  directed  verdict,  in  an  action  on  a  bond  given  in  connection 
with  a  building  contract,  was  properly  refused  where  the  evidence 
showed  its  execution,  failure  of  performance  of  its  guaranty,  and 
resultant    damage. 

Same — Breach — Evidence — Admissibility — Measure    of    Damages. 

7.  Evidence  in  the  form  of  a  draft  payable  to  a  contractor  who 
at  the  instance  of  the  owner  of  the  building  had  remedied  the 
defect  in  its  construction,  upon  failure  of  the  builder  to  do  so, 
and  testimony  relative  to  what  he  received  for  doing  the  work,  were 
aamissible  on  the  measure  of  damages  sustained. 


5.  Measure  of  damages  under  building  contract   for  defective  work, 
•ee  note  in  Ann.  Cas.   1913B,   781. 
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Appeals  from  District  Court,  RavaUi  County;  Theo.  Lentz, 
Judge, 

AcrtioN  by  the  State  Bank  of  Darby  against  George  H.  Pew 
and  another.  From  judgment  for  plaintiff,  and  order  denying 
their  motion  for  new  trial,  defendants  appeaL    Affirmed* 

Cause  submitted  on  briefs  of  Counsel* 

Messrs.  Hall  &  Pope,  for  Appellants. 

It  seems  to  be  the  settled  rule,  as  stated  in  9  Corpus  Juris, 
36,  that,  ''where  a  bond  and  another  contract  or  instrument 
relate  to  and  form  one  and  the  same  transaction,  or  the  bond 
refers  to  such  other  instrument  or  is  conditioned  for  the  per- 
formance of  specific  agreements  set  forth  therein,  such  instru- 
ment with  all  its  stipulations,  limitations  or  restrictions  becomes 
a  part  of  the  bond,  and  the  two  should  be  read  together  and 
construed  as  a  whole.''  This  court  followed  and  enforced  the 
same  rule  in  Watson  v.  O'NeiU,  14  Mont.  197,  35  Pac.  1064,  in 
which  it  was  held  that  when  a  bond  was  given  in  connection 
with  a  building  contract,  the  instruments  should  be  construed 
together  to  explain  each  other  under  what  is  now  section  7877 
of  the  Revised  Codes. 

In  the  case  at  bar  the  plaintiff  sues  upon  the  bond  set  forth 
in  the  complaint.  But  since  that  bond  referred  to  the  building 
contract,  and  purported  to  have  been  given  to  secjire  the  per- 
formance of  that  contract,  the  bond  and  the  contract  really 
constituted  one  transaction  and  one  contract  In  the  contract, 
Pew  agreed  to  construct  the  basement  in  accordance  with  the 
plans  and  specifications.  Examination  of  the  specifications 
shows  that  they  are  detailed,  exact  and  specific.  Then  in  the 
bond  it  is  agreed,  or  guaranteed,  that  the  basement  shall  be 
and  remain  water-tight. 

As  stated  in  9  Corpus  Juris,  746,  when  the  contractor 
"agrees  to  build  according  to  certain  specifications  and  guaran- 
tees the  sufficiency  of  the  work  he  is  not  required  to  do  more  than 
the  specifications  call  for."    The  principle  underlying  this  rule 

69  Mont. — 10 
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is  that  since  the  contractor,  because  of  defects  in  the  specifica- 
tions furnished  by  the  builder,  is  bound  to  two  utterly  incon- 
sistent and  irreconcilable  obligations,  so  that  if  he  performs  one, 
he  fails  in  the  other,  justice  demands  that  if  he  has  satisfied 
his  obligation  to  build  according  to  specifications,  his  whole 
obligation  has  been  performed,  whether  the  work  satisfies  the 
guarantee  or  not.  (Bu^sJi  v.  Jones,  144  Fed.  942,  6  L.  R.  A. 
(n.  s.)  774,  75  C.  C.  A.  582;  FUiert  v.  Philadelphia,  181  Pa. 
530,  37  Atl.  545;  MacKnight  Flintic  Stone  Co.  v.  New  York, 
160  N.  Y.  72,  54  N.  E.  661 ;  Penn  Bridge  Co.  v.  New  Orleans, 
222  Fed.  737,  742,  138  C.  C.  A.  191 ;  Northern  Pacific  By.  Co. 
V.  Ooss,  203  Fed.  904,  910,  122  C.  C.  A.  198.),      . 

Messrs.  Wagner  ds  Taylor,  for  Respondent. 

Citing:  Bryson  v.  McCone,  121  Cal.  153,  53  Pac.  637;  BlytJi- 
Fargo  Co.  v.  Free,  46  Utah,  233,  148  Pac.  427;  Frank  v.  Butte 
it  B.  Min.  &  L.  Co.,  4^8  Mont.  83,  135  Pac.  904;  Meredith  v. 
Roman,  49  Mont.  204,  141  Pac.  643 ;  Frati  v.  Daniels^ ones  Co., 
47  Mont.  487,  133  Pac.  700. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  respondent  against  appellants 
to  recover  damages  upon  a  bond  executed  by  the  appellants 
George  H.  Pew,  as  principal,  and  Fidelity  &  Deposit  Company 
of  Maryland,  as  surety,  it  being  alleged  thAt  Pew  entered  into 
an  agreement  to  build  for  respondent  a  water-tight  basement 
or  cellar  under  a  certain  bank  building  by  him  to  be  con- 
structed, as  contractor  and  builder,  at  the  town  of  Darby, 
Ravalli  county,  Montana.  The  bond  is  in  words  and  figures 
as  follows: 

^ 

**  Fidelity  &  Deposit  Company  of  Maryland, 
**Home  Office:  Baltimore,  Maryland. 

"Bond. 
"Know  all  men  by  these  presents,  that  we,  George  H.  Pew, 
of  Missoula,  Montana,  as  principal,   and  Fidelity  &  Deposit 
Company  of  Maryland,  as  surety,  are  held  and  firmly  bound 
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unto  the  State  Bank  of  Darby,  Darby,  Montana,  in  the  full  and 
just  sum  of  one  thousand  dollars  ($1,000.00)  for  the  payment 
of  which  sum  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, successors  and  assigns,  firmly  by  these  presents. 

"Signed,  sealed  and  dated  this  20th  day  of  July,  1914. 

"The  condition  of  this  obligation  is  such,  that,  whereas,  the 
above-bounden  principal  did  on  the  24th  day  of  June,  1914, 
enter  into  a  contract  with  the  said  State  Bank  of  Darby  for 
the  construction  of  a  certain  bank  building  on  lot  1,  block  7, 
in  the  town  of  Darby,  Montana,  and  did  guarantee  therein 
that  the  basement  or  cellar  of  said  building  should  be  and  re- 
main water-tight  for  the  period  of  one  year  from  the  date 
thereof ; 

"Now,  therefore,  if  the  basement  or  cellar  of  said  bank  build- 
ing shall  be  and  remain  water-tight  (as  applied  to  the  com- 
monly accepted  meaning  of  the  word  water-tight  as  applied  to 
the  cellars  of  buildings)  for  the  period  of  one  year  from  the 
date  hereof,  then  this  obligation  to  be  null  and  void ;  otherwise 
to  remain  in  full  force  and  effect.  ^ 

"It  is  understood  and  agreed  between  all  the  parties  to  this 
bond  and  the  condition  upon  which  the  surety  executes  the 
bond,  that  in  event  of  a  claim  by  the  said  bank  under  this  bond 
the  surety  shall  only  be  liable  for  actual  and  material  damage 
to  said  bank  or  said  building  by  the  failure  of  the  cellar  or 
basement  to  be  water-tight  as  aforesaid. 

"  [Signed]     Geo.  G.  Pew, 

* '  Principal. 
**FmELrrY  &  Deposit  Company  op  Maryland, 

"By  W.  L.  Berry, 
"Attorney  in  Pact. 

"[Seal]  Attest:  W.  S.  McCrea, 

"General  Agent." 

By  "rider'*  for  a  valuable  consideration  it  was  extended  by 
the  surety,  as  to  term,  to  November  1,  1915. 

It  is  alleged  by  respondent  that  "Owing  to  the  negligent 
and  fraudulent  construction  of  such  basement  by  the  appellant 
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Pew,  it  was  not  water-tight,  and  by  reason  thereof  respondent 
was  compelled  to  expend  $875  to  have  the  same  repaired  and 
made  water-tight,  and  lost  $117.75  in  addition  thereto  on  ac- 
count of  loss  of  tenants."  The  appellant  Pew,  in  his  separate 
answer,  admits  the  execution  of  the  bond  sued  upon,  but  denies 
that  it  wa3  executed  to  secure  any  agreement  or  guaranty  that 
the  basement  would  remain  water-tight.  He  admits  that  he 
constructed  said  basement,  and  alleges  that  in  the  construction 
thereof  he  fully  and  conjpletely  complied  with  all  of  the  terms 
and  specifications  set  out  in  his  building  contract.  For  a  fur- 
ther defense  he  alleges  that  by  the  terms  of  his  contract  with 
the  respondent  he  was  required  to  perform  the  work  according 
to  certain  specifications,  and  in  the  manner  designated  by  re- 
spondent's architect,  and  to  furnish  surety  bond  for  the  per- 
formance of  such  building  contract;  that  he  furnished  the 
required  bond  ($3,000),  and  in  every  particular  complied  with 
his  building  contract  and  with  the  specifications  therein  pro- 
vided, and  that  his  completed  work  was  accepted  and  the  con- 
tract price  paid;  that  he  was  required  to  follow  the  specifica- 
tions without  departuire  therefrom,  and  was  not  permitted  to 
do  the  work  in  any  other  manner  than  that  provided  in  the 
contract,  and  was  absolutely  precluded  by  the  respondent  from 
doing  so.  For  a  second  separate  defense,  appellant  Pew  al- 
leged that  the  bond  set  out  in  plaintiff's  complaint  was  without 
any  consideration;  and  for  a  third  defense  that  as  soon  as  the 
leakage  had  developed  in  said  basement  he  offered  to  stop  and 
repair  the  same,  but  that  respondent  failed  and  refused  to 
allow  him  to  do  so. 

The  separate  answer  of  the  Fidelity  &  Deposit  C!ompany  ad- 
mits that  appellant  Pew  entered  into  a  contract  with  the 
plaintiff  to  construct  the  building;  that  Pew  constructed  the 
basement,  and  that  it  signed  the  bond  set  out  in  the  complaint, 
and  denied  all  other  allegations  of  the  complaint.  It  also  re- 
lies and  pleads  the  same  three  separate  defenses  made  by 
appellant  Pew.  The  only  new  matter  contained  in  the  replies 
filed  by  the  respondent  is  that  the  specifications,  which  were  a 


59  Mont]       State  Bank  op  Dabby  v.  Pew  bt  al.  149 

[59  Mont.  144.] 

part  of  the  contract,  contained  the  following  condition:  **The 
contractor  [being  the  said  defendant  George  H.  Pew]  shall, 
npon  receiving  the  final  payment  for  this  work,  deliver  to  the 
owner  [being  the  plaintiflE  herein]  a  written  and  signed  guar- . 
anty  that  the  foundation  shall  be  water-tight  for  a  period  of 
one  year  from  the  date  of  final  acceptance  and  shall  furnish  a 
surety  bond  for  $1,000  to  accompany  theguaranty  if  required." 

The  case  was  tried  before  a  jury,  and  a  general  verdict 
rendered  in  favor  of  respondent  for  the  sum  of  $875.  The 
appeal  is  taken  from  the  judgment  and  order  made  by  the 
trial  court  denying  appellants'  motion  for  a  new  trial. 

The  pivotal  and  only  material  question  involved  in  this  case 
[1]  is  embraced  in  the  first  four  assignments  of  error,  which 
question  is :  Whether  appellants  are  relieved  from  responsibility 
to  answer  in  damages  on  the  bond  made  the/  basis  of  this  action 
because  of  alleged  compliance  with  the  plans  and  specifications 
furnished  by  the  architect. 

The  building  contract  bears  date  June  24,  1914,  and  the  re- 
quired bond  for  the  performance  thereof  ($3,000)  was  fur- 
nished by  the  appellants  dated  July  13,  1914,  wherein  exception 
of  responsibility  is  made  of  requirement  **in  the  contract  or 
specifications  respecting  guaranties  of  efficiency  or  wearing 
qualities  or  for  maintenance  or  repairs,  nor  does  it  obligate  the 
surety  to  f lirnish  any  other  bond  covering  such  provisions  of 
the  contract  or  specifications.'*  In  the  specifications  made  a 
part  of  the  building  contract  by  reference,  the  bond  made  the 
basis  of  this  suit  is  provided  for  in  the  following  language: 
*  *  Guaranty :  The  contractor  shall,  upon  receiving  the  final  pay- 
ment for  this  work,  deliver  to  the  owner  a  written  and  signed 
guaranty  that  the  foundation  shall  be  water-tight  for  a  period 
of  one  year  from  the  date  of  final  acceptance  and  furnish  a 
surety  bond  for  $1,000  to  accompany  the  guaranty,  if  re- 
quired." In  the  building  contract  it  is  provided  that  The 
"contractor  {Pew]  will  provide  all  the  materials  and  perform 
all  the  work  •  •  •  with  the  following  changes — ^lay  6" 
gait  glazed  cellar  pipe  350  feet  from  rear  of  building  and 


150  State  Bank  op  Darby  v.  Pew  bt  au     [Dec.  T.  '20 

[5S  Mont.  144.] 

around  basement  walls  laid  below  basement  floor  on  a  proper 
grade  to  drain,  as  shown  in  the  drawings  and  described  in  the 
specifications  prepared  by  Ole  Blakke,  Missoula,  Mont., 
architects,  which  specifications  are  identified  by  the  signatures 
of  the  parties  hereto  and  become  hereby  a  part  of  this  con- 
tract." The  specifications  were  not,  in  fact,  signed  by  the  par- 
ties, but  it  is  admitted  that  such  specifications  were  the  very 
ones  referred  to  in  the  building  contract,  so  that  there  is  no 
question  but  what  they  formed  a  part  thereof.  Moreover,  after 
completion  of  the  work  the  appellant  Pew  executed  and  de- 
livered to  respondent  a  receipt  in  words  and  figures  as  follows, 
to- wit : 

"Darby,  Montana,  January  26,  1915. 

**0n  my  representation  that  all  bills  for  material  and  labor 
entering  into  the  construction  of  the  bank  building  which  I 
contracted  to  build  for  the  State  Bank  of  Darby,  Darby, 
Montana,  are  paid,  said  bank  has  this  day  paid  me  the  final 
payment  of  $1,500  in  full  for  the  construction  of  said  building. 

"I  hereby  agree  to  hold  said  bank  harmless  from  any  costs 
of  any  action  brought  to  recover  for  labor  or  material  that  has 
entered  into  the  building,  or  the  foreclosure  of  lienfs  on  same. 

"Furthermore,  this  final  payment  is  not  construed  by  me  to 
invalidate  a  certain  bond  given  by  me  and  executed  by  the 
Fidelity  Deposit  Company  of  Maryland,  of  Baltimore,  on  my 
behalf,  guaranteeing  to  said  State  Bank  of  Darby  that  the  base- 
ment of  said  bank  building  shall  be  and  remain  water-tight 
until  the  expiration  of  the  time  mentioned  in  said  bond, 
namely,  November  1,  1915. 

"Geo.  H.  Pew.     [Seal.]  / 

"Signed  in  presence  of  Sever  Thompson." 

It  appears  the  basement  was  completed  in  the  fall  of 
1914,  and  was  dry  until  about  June  1,  1915;  that  it  was  not 
water-tight,  and  that  before  the  expiration  of  the  guaranty 
period  of  one  year,  i.  e.,  in  the  month  of  June,  1915,  water 
came  in  through  the  floor,  the  walls  and  sides,  and  water  had 
to  be  jumped  out  every  day  or  so;  it  would  stand  two  or  three 
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inches  deep  on  the  floor  of  the  basement,  and  that  condition 
continued  until  the  first  part  of  September,  1915,  and  then  it 
filled  with  water  entirely. 

The  appellant  Pew,  although  admitting  that  the  basement 
was  not  water-tight,  demanded  additional  pay  to  place  the 
basement  in  condition,  notwithstanding  the  provisions  of  the 
bond  sued  upon  and  the  receipt  by  him  executed  after  comple- 
tion of  the  work  at  the  time  final  payment  was  made  therefor, 
asserting  that  the  bond  was  of  no  binding  force.  In  conse- 
quence the  respondent,  in  the  spring  uf  1916,  employed  Olson 
&  Johnson,  of  Missoula,  Montana,  to  put  the  basement  in  con- 
dition, and  paid  the  latter  company  for  the  performance  of 
the  work  and  labor  the  sum  of  $875. 

Appellants  contend  that  the  bond  made  the  basis  of  this 
action  must  be  construed  in  connection  with  the  building  con- 
tract, and  that  there  can  be  no  liability  so  long  as  the  plans  and 
specifications  furnished  by  respondent  were  followed.  In  sup- 
port of  their  position  they  rely  upon  Watson  v.  O'Neill,  14 
Mont.  197,  35  Pac.  1064,  wherein  it  is  held  that  a  bond  given 
in  connection  with  a  building  contract  and  conditioned  for  the 
furnishing  of  all  labor  and  material  necessary  to  the  comple- 
tion of  the  building,  as  specified  and  shown  on  the  plans  fur- 
nished by  the  architect,  being  contemporaneous  and  parts  of 
the  same  transaction,  should  be  construed  with  the  building 
contract  so  that  each  may  explain  the  other  under  section  632 
of  the  Code  of  Civil  Procedure,  Comp.  Stats.  1887  (sec.  7877, 
Rev.  Codes)..  This  case  is  easily  distinguishable  from  the  one 
now  before  us.  The  former  case  was  upon  a  bond  given  for 
the  performance  of  a  building  contract,  and  reference  was  spe- 
cifically made  in  the  bond,  not  only  to  the  building  contract, 
but  also  to  the  specifications  for  the  work.  They  were  con- 
temporaneous of  execution,  and  parts  of  the  same  transaction, 
and  were  therefore  properly  construed  together  in  order  to  ex- 
plain each  other  (sec.  5031,  Rev.  Codes).  The  bond  sued  upon 
in  that  case  specified  upon  its  face:  '*The  condition  of  the 
above  obligation  is  such  that  should  Frederick  Eide  begin  and 
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complete  the  brickwork  on  John  R.  Watson's  business  block  as 
follows:  Frederick  Eide  to  furnish  all  the  material,  lime,  sand, 
brick  and  all  labor  necessary  to  the  erection  of  John  R.  Wat- 
son's business  block  on  Main  Street,  as  specified  and  shown  on 
plans  as  furnished  by  W.  E.  Norris,  architect,  then  the  obliga- 
tion to  be  void"  whereas,  in  the  case  before  us,  a  separate  bond 
obligation,  made  and  delivered  subsequent  to  the  execution  of 
the  building  contract  and  the  $3,000  bond  for  its  fulfillment, 
is  involved.  Moreover,  in  the  present  case,  the  bond  is  an 
independent  and  distinct  contractual  obligation,  as  hereafter 
explained,  without  reference  to  the  building  contract  or  tho 
plans  and  specifications,  and  the  only  reference  made  therein 
to  the  building  contract  is:  **That  whereas  the  above-bounden 
principal  did  on  the  twenty-fourth  day  of  June,  1914,  enter 
into  a  contract  with  the  said  State  Bank  of  Darby  for  the 
construction  of  a  certain  bank  building  •  •  •  and  did 
guarantee  therein  that  the  basement  or  cellar  of  said  building 
should  be  and  remain  water-tight  for  the  period  of  one  year 
from  the  date  thereof."  The  building  contract,  as  noted,  pro- 
vides that  ''the  contractor  [Pew]  shall  and  will  provide  all  the 
materials  and  perform  all  the  work"  with  basement  changes 
''as  shown  on  the  drawings  and  described  in  the  specifica- 
tions." The  specifications  contemplate,  if  required,  the  exe- 
cution  of  a  separate  and  independent  bond  in  the  sum  of  $1,000 
by  the  contractor  (Pew)  "upon  receiving  final  payment"  by 
way  of  "guaranty  that  the  foundation  shall  be  water-tight  for 
a  period  of  one  year  from  the  date  of  final  acceptance."  Such 
bond  was  required  and  furnished,  dated  July  20,  1914,  and 
there  was  a  valuable  consideration  therefor.  The  considera- 
tion consisted  of  the  right  of  the  respondent  to  exact  it  under 
the  building  contract  and  specifications  agreed  upon,  tind  as  a 
condition  precedent  to  final  payment  on  the  building  contract. 
Pinal  payment  to  the  contractor  (Pew)  was  made  January  26, 
1915,  but  not  until  after  he  had  executed  and  delivered  his 
receipt  "in  full  for  the  construction  of  said  building,"  wherein 
it  was  recited:  "Furthermore,  this  final  receipt  is  not  construed 
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by  me  to  invalidate  a  certain  bond  given  by  me  and  executed 
by  the  Fidelity  Deposit  Company  of  Maryland,  of  Baltimore, 
on  my  behalf,  guaranteeing  to  said  State  Bank  of  Darby  that 
the  basement  of  said  bank  building  shall  be  and  remain  water- 
tight until  the  expiration  of  the  time  mentioned  in  said  bond, 
namely,  November  1,  1915." 

A  good  consideration  is  ''any  benefit  conferred  or  agreed  to 
be  conferred  upon  the  promisor,  by  any  other  person,  to  which 
the  promisor  is  not  lawfully  entitled,  or  any  prejudice  suffered, 
or  agreed  to  be  suffered,  by  such  person,  other  than  such  as* 
he  is  at  the  time  of  consent  lawfully  bound  to  suffer,  as  an 
inducement  to  the  promisor."  (Sec.  5001,  Rev.  Codes.  See, 
also,  EmersoiuBranUngJiam  Implement  Co.  v.  Anderson,  58 
Mont.  617;  194  Pac.  160 ;  White  v.  Hulls,  ante,  p.  98,  195  Pac. 
850.) 

In  reaching  conclusion  in  this  case,  we  quote  with  approval 
the  language  used  in  the  text  of  9  Corpus  Juris,  page  36,  section 
59,  as  follows:  **If  only  specific  parts  of  any  instrument  are 
referred  to,  only  so  much  of  such  instrument  is  incorporated 
in  the  bond  as  it  is  evident  the  parties  intended  to  embody  or 
to  rely  on.  But  this  rule  docs  not  apply  where  the  bond  does 
not  refer  to  the  other  instrument  or  contract,  and  they  have  no 
necessary  relation  to,  or  dependence  on,  each  other."  The 
language  of  the  bond  in  the  present  case  is  not  susceptible  of 
the  construction  usually  placed  on  bonds  given  by  a  building 
contractor  to  secure  a  building  contract  cited  by  counsel  for 
appellants.  {Bush  v.  Jones,  144  Fed.  942,  6  L.  B.  A.  (n.  s.) 
774,  75  C.  C.  A.  582 ;  FUbert  v.  Philadelphia,  181  Pa.  530,  37 
Atl.  545 ;  MacKnight  Flintic  Stone  Co.  v.  New  York,  160  N.  Y. 
72,  54  N.  B.  661;  Penn  Bridge  Co.  v.  New  Orleans,  222  Fed. 
737,  138  C.  C.  A.  191 ;  Northern  Pac.  Ry.  Co.  v.  Goss,  203  Fed, 
904,  122  C.  C.  A.  198.) 

In  the  cases  cited,  the  doctrine  is  laid  down  that  the  guar- 
anty extenda,  not  to  the  suflSciency  to  produce  the  desired  re- 
sult, but  rather  to  a  complete  fulfillment  of  the  plans  and 
[2]    specifications  provided  by  the  owner.    However,  in  the 
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case  under  consideration,  the  contractor  (Pew)  adopted  the 
specifications  for  the  basement  as  sufficient,  made  them  his  own, 
and  gave  a  warranty  of  the  sufficiency  of  the  work  when  com- 
pleted.    (See  Bryson  v.  McCone,  121  Cal.  153,  53  Pac.  637.) 

If,  as  was  held  in  Watson  v.  O'Neill,  supra,  it  is  proper  to 
take  into  consideration  the  situation  of  the  parties  at  the  time 
of  the  execution  of  the  instrument,  and  we  apply  this  rule,  we 
are  confronted  with  the  fact  that  the  respondent  would  not  have 
entered  into  the  contract  with  the  appellant  Pew  for  the  con- 
struction of  the  bank  building  independent  of  the  guaranty  by 
separate  bond  that  the  basemeht  under  the  building  would  be 
and  remain  water-tight.  The  bond  herein  involved  was  exe- 
cuted nearly  a  month  after  the  building  contract  had  been  en- 
tered into,  and  one  week  later  than  the  bond  furnished  by  the 
contractor  for  the  complete  performance  of  the  building  con- 
tract. Furthermore,  after  the  basement  had  been  entirely  com- 
pleted, as  will  be  noted,  the  bond  was  extended  for  an  addi- 
tional term.  There  is  no  reference,  in  the  bond  covering  the 
water-tight  construction  of  the  basement,  to  the  specifications, 
and  the  only  connection  with  the  building  contract  by  way  of 
recital  therein  is  that  it  is  executed  pursuant  to  guaranty  re- 
quired in  the  building  contract. 

In  BlytK-Fargo  Co.  v.  Free,  46  Utah,  233,  148  Pac.  427,  the 
court,  in  construing  a  bond  given  to  secure  a  contract  for  the 
construction  of  a  tunnel  for  drainage  and  other  purposes,  used 
the  following  language:  ''Although,  generally  speaking,  both 
the  contract  and  bond  must  be  construed  together,  yet,  when 
the  bond  restricts  the  right  to  look  to  certain  portions  of  the 
contract  only,  then  only  those  which  are  thus  selected  can  be 
considered.  •  ♦  •  If,  therefore,  we  have  recourse  to  the 
terms  of  the  bond  given  in  this  case,  it  is  apparent  just  what 
part  of  the  provisions  of  the  contract  were  intended  to  be  made 
a  part  of  the  bond.  It  is  unreasonable  therefore  to  contend 
that,  although  certain  portions  of  the  contract  were  eliminated 
from  the  bond,  yet  we  must  still  consider  the  whole  contract 
for  the  purpose  of  determining  the  scope  of  the  obligations  con- 
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tained  in  the  bond.  Appellant,  like  others  competent  to  con- 
tract, had  the  right  to  enter  into  just  such  a  contract  as  it  saw 
fit,  and  to  limit  its  obligations  in  any  particular  it  deemed 
proper,  and,  if  the  company  or  contractor  were  dissatisfied 
with  the  limitations  contained  in  the  bond  as  executed,  either, 
or  both,  could  refuse  to  accept  it." 

,  "It  may  be  generally  stated  that  a  bond  may  incorporate, 
by  reference  expressly  made  thereto,  other  contracts,  papers,  or 
written  instruments,  or  it  may  be  conditioned  for  the  perform- 
ance of  certain  specific  agreements  set  forth  in  such  instru- 
ments, 80  as  to  en^body  the  same  therein  as  a  part  of  the 
obligation  thereof  with  all  the  stipulations,  limitations,  or  re- 
strictions mentioned  in  the  referred  to  papers,  in  which  case 
the  bond  and  the  papers  referred  to  should  be  read  together  and 
construed  as  a  whole,  although,  if  only  parts  of  another  con- 
tract be  referred  to,  only  so  much  of  said  writing  is  incorpo- 
rated as  is  evident  the  parties  intended  to  embody  or  rely 
upon."  (5  Cyc.  757;  see,  also,  Blytk-Fargo  Co.  v.  Free,  si^fyra,) 

A  contract  will  not  be  held  to  incorporate  stipulations 
[3]  embodied  in  another  contract,  save  so  far  as  the  same  are 
specifically  set  forth  or  identified  by  reference.  {Meredith  v. 
Roman,  49  Mont.  204,  141  Pac.  643.) 

**The  language  of  a  contract  is  to  govern  its  interpretation, 
if  the  language  is  clear  and  explicit,  and  does  not  involve  an 
absurdity."  (Sec.  5027,  Rev.  Codes.)  ''When  a  contract  is 
reduced  to  writing,  the  intention  of  the  parties  is  to  be  ascer- 
tained from  the  writing  alone,  if  possible."  (Sec.  5028.) 
•'The  whole  of  a  contract  is  to  be  taken  together,  •  •  • 
to  give  effect  to  every  part,  if  reasonably  practicable,  each 
clause  helping  •  •  •  the  other."  (Sec.  5030.)  "A  con- 
tract must  receive  such  an  interpretation  as  will  make  it  law- 
ful, operative,  definite,  reasonable,  and  capable  of  being  carried 
into  effect  if  it  can  be  done,  without  violating  the  intention  of 
the  parties."  (Sec.  5032.)  "A  contract  may  be  explained  by 
reference  to  the  circumstances  under  which  it  was  made  and 
the  matter  to  which  it  relates."     (Sec.  5036.)^    However  broad 
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may  be  the  terms  of  a  contract,  it  extends  only  to  those  things 
concerning  which  it  appears  that  the  parties  intended  to  con- 
tract.''   (Sec.  5037.) 

Applying  these  rules  of  construction  to  the  bond  made  the 
basis  of  this  action,  it  is  found  that  the  contractual  obligations 
of  the  appellants  are  complete,  definite,  certain  and  unambigu- 
ous, and  they  must  be  held  to  a  compliance  with  its  terms. 

'*  Whatever  impulses  may  control  individual  action,  courts 
must  be  gQverned  by  law.  It  is  their  province  to  interpret 
contracts  which  are  open  to  interpretation,  or  they  may  en« 
force  obligations,  but  it  is  beyond  their  power  to  make  agree- 
ments for  parties,  or  to  alter  or  amend  those  which  the  parties 
themselves  have  made."  {Frank  v^  Butte  &  Boulder  Min.  dt  L. 
Co.,  48  Mont.  83,  135  Pac.  904.)  Courts  may  enforce,  but 
[4]  not  create,  contractual  liabilities.  (Smith  v.  Boumian,  32 
Utah,  33,  9  L.  B.  A.  (n.  s.)  889,  88  Pac.  687.) 

Even  though  it  be  considered  that  the  appellant  Pew  entered 
into  an  unwise  contract,  or  that  it  imposed  a  hard  burden,  in 
that  he  assumed  and  guaranteed  that  the  basement  would  be 
water-tight  upon  specifications  prepared  by  another,  yet  he  had 
the  specifications  before  him,  adopted  them  as  his  own,  and, 
since  he  made  the  bargain,  he  must  be  held  to  it.  (Enurson- 
Brantingham  Implement  Co.  v.  Anderson,  svpra,)  To  so  hold 
is  but  to  compel  the  principal  and  surety  to  do  that  which  they 
bound  themselves  to  do. 

Assignments  of  error  5-8,  inclusive,  relate  to  instructions 
[5]  given  and  refused,  and  evidence  admitted  bearing  upon 
the  measure  of  damages.  Instruction  No.  4,  given  by  the 
court,  and  of  which  complaint  is  made,  correctly  states  the  law 
applicable  to  this  case,  on  the  question  of  damages.  That  in- 
struction reads  as  follows:  '*You  are  instructed  that  if  you  find 
from  a  preponderance  of  the  evidence  that  the  plaintiff  is  en- 
titled to  recover  damages  from  the  defendants,  the  measure  of 
damages  is  as  follows:  The  reasonable  amount  you  shall  find 
from  a  preponderance  of  the  evidence  it  was  reasonably  neces- 
sary for  the  plaintiff  to  expend  to  secure  a  water-tight  base- 
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menty  but  in  no  case  shall  the  amount  exceed  the  sum  of 
$875.*' 

OflPered  instruction  D  7  was  properly  refused  by  the  court.  It 
[6]  is  made  the  basis  of  appellants'  eighth  assignment  of 
error,  and  reads  as  follows:  ''In  this  case  the  jury  are  in- 
structed to  return  a  verdict  in  favor  of  the  defendants.'' 
There  was  nothing  to  warrant  the  giving  of  any  t»uch  instruc- 
tion, as  from  the  evidence  it  conclusively  appears  that  the  ap- 
pellants executed  the  bond  on  which  the  action  is  based,  that 
the  conditions  of  the  bond  failed  of  performance  within  the 
period  of  the  guaranty  of  the  bond,  and  respondent  suffered 
damage.  By  reason  of  the  breach  the  respondent  was  entitled 
to  at  least  nominal  damages. 

The  sixth  and  seventh  assignments  of  error  relate  to 
[7]  evidence  admitted  over  objection  of  appellants.  They  arc 
as  follows:  "VI.  The  court  erred  in  admitting  in  evidence, 
over  defendants'  objection,  plaintiff's  Exhibit  4,  being  a  draft 
for  $885.50,  payable  to  the  order  of  Olson  &  Johnson  Company 
and  drawn  by  Sever  Thompson  upon  the  Scandinavian  Amer- 
ican State  Bank."  ^'YII.  The  court  erred  in  overruling  de- 
fendants' objection  to  the  following  question  put  by  plaintiff 
to  the  witness  Olson:  'And  what  did  you  receive  for  con- 
structing the  basement  r  " 

The  evidence  was  properly  admitted  as  to  the  measure  of 
damages  sustained,  but  the  question  of  the  reasonableness  and 
necessity  of  the  amount  expended  for  putting  the  basement  in 
water-tight  condition  is  quite  another  matter,  not  raised  by 
these  assignments  of  error,  and  is  therefore  not  considered. 
Had  error  been  predicated  on  the  insufficiency  of  the  evidence, 
a  different  conclusion  might  have  been  reached. 

For  the  reasons  stated,  the  judgment  and  order  appealed 
from  are  affirmed. 

lAffirmed. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  ket- 
KOLDS,  CooPEB  and  Holloway  concur. 
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[196  Pac.  519.] 

Taxation  of  Real  Property  Only  for  Public  Purpose — Statutes 

ft 

— Invalidity — Constitution. 

1.    Held,  that  Chapter  89,  Laws  of  1919,  providing  for  the  elassi- 
fication  of  lands  for  taxation  purposes,  and  authorizing  the  creation 
^  of  a  county  fund   to  be  raised  by  the   annual   levy   of   a  tax   upon 

real  property  only,  is  invalid  as  in  contravention  of  the  constitu- 
tional requirement  that  all  property  as  described  in  section  17, 
Article  XII,  of  the  Constitution  (except  such  as  is  specifically  ex- 
empted by  section  2  thereof)  shall  be  taxed  for  public  purposes. 

Appeal  from  District  Court,  Sheridan  County;  E.  C.  Comer, 
Judge. 

Action  by  Clair  Stoner  for  injunction  against  defendants 
J.  C.  Timmon£(  and  others,  constituting  the  board  of  commis- 
sioners of  Sheridan  County,  Rex  M.  Movius,  its  treasurer,  and 
Lfockwood  &  Blakeslee,  to  restrain  them  from  carrying  out  the 
provisions  of  a  contract  entered  into  by  them  pursuant  to  the 
provisions  of  Chapter  89,  Laws  of  1919.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Reversed. 

Messrs.  Onstad  dk  Oreer,  for  Appellant,  submitted  a  brief; 
Mr.  John  O.  Brown,  of  Counsel,  argued  the  cause  orally. 

Mr.  Howard  M.  Lewis,  for  Respondents,  submitted  an  origi- 
nal and  a  supplemental  brief;  Mr.  Wm.  T.  Pigott,  of  Counsel, 
argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Action  brought  by  appellant  praying  for  injunction  restrain- 
ing respondents  from  carrying  out,  or  attempting  to  carry  out, 


1.  Classification    of    subjects    of    taxation    as    alTected    by    constitu- 
tional requirement  of  uniformity,  see  note  in  1  Ann.   Cas.   638. 
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the  provisions  of  a  certain  contract  for  the  classification  of 
lands  in  Sheridan  county,  made  pursuant  with  the  provisions 
of  Chapter  89  of  the  Laws  of  the  Sixteenth  Legislative  As- 
sembly. The  constitutionality  of  the  Act  is  questioned.  It  is 
assailed  upon  several  grounds,  only  one  of  which  we  deem 
meritorious,  which  involves  the  question :  Can  a  tax  for  a  pub- 
lic purpose  be  levied  only  upon  real  estate? 

Section  4  of  the  Act  provides:  **The  board  of  county  commis- 
[13  sioners  shall  create  and  establish  a  fund  to  be  known  as 
the  'Classification  Fund.'  All  warrants  drawn  in  payment  of 
work  and  labor  performed,  or  in  payment  of  services  rendered 
under  any  contract,  for  the  classification  of  land  in  any 
county,  shall  be  drawn  on  the  'Classification  Fund.'  The 
board  of  county  commissioners  of  each  county  shall  levy  annu- 
ally a  tax  not  to  exceed  one  mill  upon  the  real  property 
situate  in  said  county,  which  shall  be  levied  and  collected  in 
the  same  manner  as  other  taxes.  All  moneys  collected  in  pur- 
suance of  the  aforesaid  levy  shall  be  by  the  county  treasurer 
deposited  to  the  credit  of  the  'Classification  Fund'  and  shall 
not  be  used  for  any  purpose  other  than  as  herein  provided. 
Whenever  th^  classification  of  all  lands  in  any  county  shall 
have  been  completed  and  all  warrants  drawn  upon  the  classi- 
fication fund  shall  have  been  paid,  the  special  levy  herein  pro- 
vided shall  cease  and  shall  not  be  made  bv  the  board  of  county 


commissioners. ' ' 


While  it  may  be  conceded,  as  has  heretofore  been  held  by 
this  court,  that  there  may  be  a  classification  of  property  for 
taxation  purposes,  and  that  there  may  be  a  discrimination  in 
favor  of  one  class  as  against  another  {HUger  v.  Moore,  56 
Mont.  146,  182  Pac.  477),  yet  this  case  does  not  involve  a 
mere  classification,  but,  in  effect,  an  exemption  from  taxation 
of  all  personal  property. 

We  are  not  unmindful  of  the  fact  that  in  a  former  decision 
of  this  court  it  was  held  that  the  levy  of  a  tax  exclusively  upon 
agricultural  lands  for  the  purpose  of  construction  of  a  terminal 
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elevator  is  not  violative  of  the  uniformity  provision  of  the  Con- 
stitution. (State  ex  rel.  Lyman  v.  Stewart,  58  Mont.  1,  190 
Pac.  129.)  That  decision  was  based  upon  the  proposition  that 
the  state  may  classify  persons  and  objects  for  the  purpose  of 
legislation,  and  it  is  apparent  that  the  question  of  the  law 
being  in  contravention  of  the  Constitution  by  reason  of  exemp- 
tion from  taxation  of  property  other  than  real  estate,  was  over- 
looked and  not  considered.  The  opinion  in  that  case  was  grounded 
upon  the  former  decisions  of  this  court  in  HiU  v.  Bae,  52  Mont. 
378,  Ann.  Cas.  1917B,  210,  L..  B.  A.  1917A,  495,  158  Pac.  826, 
known  as  the  Farm  Loan  Case,  and  Cunningham  v.  Northwest- 
ern Improvement  Co.,  44  Mont.  180,  119  Pac.  554,  known  as 
the  Accident  Insurance  and  Disability  Fund  for  Miner's  Case. 
In  neither  one  of  these  cases  was  the  question  of  taxation  of 
one  class  of  property,  to  the  entire  exclusion  of  any  other  class, 
considered.  In  each  case  reference  was  had  only  to  classifica- 
tion of  persons  and  objects.  There  is  a  marked  distinction 
between  making  a  classification  of  objects  of  taxation,  and  the 
taxation  of  one  particular  class  of  property  to  the  exclusion  of 
other  classes  of  property. 

Section  1,  Article  XII,  of  the  Constitution,  provides  that  the 
legislature  ''shall  prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property.  Section  16,  Article 
XII,  of  the  Constitution,  provides  that  aU  property  shall  be 
assessed  in  the  manner  prescribed  by  law.  Section  17,  Article 
XII,  Constitution,  provides  that:  **The  word  property  as  used 
in  this  Article  is  hereby  declared  to  include  moneys,  credits, 
bonds,  stocks,  franchises  and  all  matters  and  things  (real,  per- 
sonal and  mixed)  capable  of  private  ownership,  but  this  sCall 
not  be  construed  so  as  to  authorize  the  taxation  of  the  stocks 
of  any  company  or  corporation  when  the  property  of  such  com- 
pany  or  corporation  represented  by  such  stocks  is  within  the 
state  and  has  been  taxed."  Section  2,  Article  XII,  provides 
what  property  may  be  exempt  from  taxation,  in  the  following 
language:   **The   property   of   the   United   States,   the   state, 


59  Mont.]  Stoker  v.  Timmons  bt  al.  161 

[59  MoiLt.  158.] 

counties,  cities,  towns,  school  districts,  municipal  corporations 
and  public  libraries  shall  be  exempt  from  taxation;  and  such 
other  property  as  may  be  used  exclusively  for  agricultural  and 
horticultural  societies,  for  educational  purposes,  places  for 
actual  religious  worship,  hospitals  and  places  of  burial  not  used 
or  held  for  private  or  corporate  profit,  and  institutions  of 
purely  public  charity  msny  be  exempt  from  taxation." 

Beading  the  Constitution  as  a  whole,  it  appears  that  it  was 
the  intent  of  the  framers  of  the  Constitution  that  all  property 
as  described  by  section  17  should  be  taxed  for  public  purposes, 
except  such  as  is  specifically  exempted  by  section  2.  Section  9, 
Article  XII,  Constitution,  was  expressly  amended  in  1910, 
whereby  a  special  levy  could  be  made  upon  livestock  exclu- 
sively, for  certain  purposes,  and  without  the  amendment  such 
levy  could  not  be  made.  Any  tax  levied  exclusively  upon  one 
class  of  property,  necessarily  in  its  effect  works  an  exemption 
of  all  other  classes,  and  is  therefore  void  except  in  the  case  of 
special  taxation  of  livestock  as  above  mentioned. 

The  rule  herein  set  forth  is  supported  by  the  case  of  Daly 
Bank  (6  Trust  Co,  v.  Board  of  Cormnissumers,  33  Mont.  101, 
81  Pac.  950.  The  Daly  Bank  &  Trust  Company  was  a  bank- 
ing corporation  organized  under  the  laws  of  this  state,  and  it 
was  provided  by  statute  that  the  property  of  such  a  corpora- 
tion should  be  assessed  for  taxes  in  the  same  manner  as  the 
property  o{  national  banks,  and  in  no  other  way.  National 
banks  were  assessed  only  upon  real  estate  and  not  upon  per- 
sonal property.  This  court,  in  disposing  of  the  case,  held  that 
such  statute  was  in  contravention  of  section  1,  Article  XII,  of 
the  Constitution,  providing  that  the  legislature  **  shall  prescribe 
such  regulations  as  shall  assure  a  just  valuation  for  taxation  of 
ail  property.'^  The  conclusion  was  reached  upon  the  theory 
hereinbefore  set  forth,  that  taxation  of  real  estate  alone  neces- 
sarily involves  exemption  of  personal  property,  and  therefore 
the  tax  is  not  levied  upon  all  property  as  required  by  the  pro- 
visions above  mentioned. 

59  Mont, — 11 
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As  the  Act  in  question  exempts  all  personal  property  from 
taxation  for  the  purposes  of  the  Act,  it  is  for  this  reason  un- 
constitutional and  void.  Upon  this  question,  the  case  of  State 
ex  rel.  Lyman  v.  Stewart,  sv/pra,  is  hereby  expressly  overruled. 

The  judgment  is  reversed  with  directions  to  the  trial  court  to 
issue  the  injunction.  Appellant  is  awarded  his  costs,  except 
expense  of  printing  the  transcript,  which  printing  in  this  case 
was  not  required  by  the  rule  of  this  court.    . 

Reversed  with  directions. 

Mb.  Chief  Justice  Bbantlt  and  Associate  Justices  Coopeb 
and  OaijEN  concur. 

Mb.  Justice  Holloway  takes  no  part  in  this  decision. 


GEORGE  BT  AL.,  Appellants,  v.  NORTHERN  PACIFIC  RY. 

CO.,  Respondent. 

(No.   4,256.) 
(Submitted  January  8,  1»21.    Decided  February  14,  1921.) 

[196  Pac.  869.] 

Automobiles — Railroad    Crossings — Contributory   ffegligence — 
Burden  of  Proof. 

Personal  Injuries — Contributory  Negligence — ^Matter  of  Defense. 

1.  Contributory  negligence  is  a  matter  of  defense  to  be  established 
by  preponderance  of  the  eridenee. 

Same — Prima  Faeie  Case — When  Made. 

2.  Plaintiff  in  a  personal  injury  action  has  made  out  a  prima  faeie 
case  when  his  evidence  discloses  injury  to  himself  and  that  tho 
negligence  of  the  defendant  was  the  proximate  cause  of  it. 

Same — Presumption  of  Negligence — Burden  of  Proof. 

3.  Where  plaintiff's  evidence  raises  a  presumption  that  he  was  not 
in  the  exercise  of  due  care  at  the  time  he  was  injured,  and  he  then 
fails  to  introduce  other  evidence  to  remove  the  presumption,  he  may 
be  properly  nonsuited. 
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AntomobileB — Bailroad  Crossing — What  Constitutes  Contributory  Negli- 
gence. 

4.  A  person  going  upon  a  .railroad  crossing  without  fi^st  taking  the 
preeaution  of  assuring  himself  hj  actual  observation ,  in  ^ch  a  manner 
as  to  make  the  act  of  looking  and  listening  reasonably  effective,  that 
there  is  no  danger,  from  an  approaching  train,  is  guilty  of  contributory 
negligence  in  case  of  injury  and  cannot  recover  damages,  the  failure 
of  the  trainmen  to  keep  a  lookout  and '  give  warning  signals  of  the 
approach  of  the  train  not  relieving  him  from  the  necessity  of  making 
a  vigilant  use  of  his  senses  in  that  regard. 

Driving  Automobile  Over   Railroad   Crossing   Without  Taking  Precau- 
tion—Contributory Negligence. 

5.  Held,  that  nonsuit  was  properly  granted  where  it  appeared  that 
plaintiff,  who  on  approaching  a  city  railway  crossing  in  an  automobile 
at  night,  had  stopped  to  permit  a  freight  train  to  pass  and  then, 
without  looking  in  the  opposite  direction  to  see  if  a  train  was  coming 
from  there,  drove  on,  was  struck  and  injured,  he  having  been  guilty 
of  contributory  negligence  in  failing  to  exercise  the  care  which  an- 
ordinarily  prudent  man  would  have  exercised  under  like  circumstances. 

'Appeal  from  District  Court,  Custer  County;  Chas.  A.  Taylor, 
Judge. 

Action  by  Jake  George  and  another  against  the  Northern 
Pacific  Railway  Company.  From  a  judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Mr.  Sharpless  Walker  and  Mr.  W.  C.  Packer,  for  Appellants, 
submitted  a  brief;  Mr.  Walker  argued  the  cause  orally. 

A  railroad  company  is  bound  to  use  special  care  and  watch- 
fulness at  points  on  its  track  where  the  presence  of  persons 
may  be  reasonably  anticipated;  and  if  at  such  points  a  person 
has  acted  with  reasonable  care  and  prudence,  but  is  injured 
or  his  property  damaged  by  reason  of  the  negligence  of  the 
railroad  company,  the  latter  is  liable.  No  burden  rests  upon 
one  about' to  cross  a  railroad  track  except  that  he.  exercise 
reasonable  care  and  prudence,  and  whether  he  has  done  so  is 
a  question  of  fact  for  the  jury  to  determine.  The  defendant 
having  failed  to  ring  the  locomotive  bell  or  blow  the  whistle; 
having  neglected  to  provide  a  flagman  or  watchman  or  gates 


4.  Care  which  must. be  exercised  at  railroad  crossings  of  highways,  see 
notes  in  26  Am.  Bep.  207;  Ann.  Oaa  1914A,  536. 

FaOure  of  railroad  company  to  give  statutory  signals  on  approaching 
crossing  as  excuse  for  traveler's  contributory  negligence,  see  note  in 
6  Ann.  Cas.  78. 

Failure  to  stop,  look  and  listen  at  railroad  crossing  as  negligence  per  se, 
see  note  in  1  A.  L.  B.  203. 
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or  other  warning  of  the  approach  of  its  trains  at  the  cross- 
ing at  the  time  of  the  accident;  having  concealed  the  ap- 
proach of  one  train  by  the  presence  of  another,  and  having 
operated  its  train  at  an  excessive  rate  of  speed  and  in  viola- 
tion of  the  city  ordinances  of  Miles  City,  it  acted  at  its  peril. 
On  the  other  hand,  the  plaintiff  having  stopped,  looked  and 
listened;  having  been  an  experienced  chauffeur,  and  having 
exercised  due  care  and  prudence,  was  clearly  acting  within 
his  rights  when  he  attempted  to  cross  the  defendants'  tracks. 
(Dahmer  v.  Northern  Pac.  By.  Co.,  48  Mont.  152,  136  Pac. 
159,  142  Pac.  209;  Walters  v.  Chicago,  M.  it  P.  8.  By.  Co., 
47  Mont.  501,  46  L.  R.  A.  (n.  s.)  587,  133  Pac.  357;  FUmneUy 
V.  Delaware  ^tc.  By,  Co.,  225  U.  S.  597,  44  L.  R.  A.  (n.  s.)  154, 
56  L.  Ed.  1221,  32  Sup.  Ct.  Rep.  783 ;  Eaton  v.  Southern  Pac. 
Co.,  22  Cal.  App.  461,  134  Pac.  801 ;  Meyer  v.  Chicago,  B.  I. 
df  P.  By.  Co.,  134  Iowa,  722,  112  N.  W.  194;  Schmidt  v. 
Burlington,  C.  B.  N.  By.  Co.,  75  Iowa,  606,  39  N.  W.  916; 
Illinois  Cent.  B.  B.  Co.  v.  Coley,  28  Ky.  Law  Rep.  336,  1 
L.  R.  A.  (n.  s.)  370,  89  S.  W.  234.) 

In  Dieckmann  v.  Chicago  &  N.  W,  By.  Co.,  145  Iowa,  250, 
139  Am.  St.  Rep.  420,  31  L.  R.  A.  (n.  s.)  338,  121  N.  W.  676, 
it  was  held  that  contributory  negligence  is  peculiarly  a  ques- 
tion of  fact,  and  the  court  should  not  attempt  to  dispose  ot  it 
peremptorily  save  where  the  circumstances  are  clear  and  un- 
disputed, and  are  of  such  character  that  fair  and  unpreju- 
diced minds  cannot  arrive  at  different  conclusions  therefrom. 
{Parker  v.  Des  Moines  City  By.  Co.,  153  Iowa,  254,  Ann.  Cas. 
1913E,  174,  133  N.  W.  373;  Weaver  v.  Southern  By.  Co.,  76 
S.  C.  49,  121  Am.  k.  Rep.  934,  56  S.  B.  657.) 

In  Wallenburg  v.  Missouri  Pac.  By.  Co.,  86  Neb.  642,  37 
L.  R.  A.  (n.  s.)  135,  126  N.  W.  290,  the  court  held  that  it 
was  the  duty  of  a  pedestrian  on  a  highway,  in  approaching 
a  railway  crossing,  to  look  and  listen  for  moving  trains  before 
attempting  to  cross  the  railway,  but,  if  he  does  so,  he  is  not 
necessarily  negligent  because  he  did  not  look  at  the  most 
advantageous  point,  and  where,  if  he  had  taken  heed,  he  prob- 
ably would  have  seen  an  oncoming  train  and  avoided  injury. 
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In  Russell  v.  Oregon  B,  d;  Nav.  Co.,  54  Or.  128,  102  Pac. 
620,  where  the  complaint  alleged  that  the  defendant  was 
negligent,-  among  other  things,  in  not  maintaining  a  watch- 
man or  automatic  sounding  signal  or  other  appliance  to  warn 
travelers  of  approaching  trains,  the  court  held  that  at  a 
crossing  within  a  city,  or  where  the  travel  is  great,  reasonable 
care  would  require  a  flagman  constantly  at  the  crossing,  or 
gates  or  bars,  so  as  to  prevent  injury. 

In  Willeti  V.  Michigan  Cent.  R.  Co.,  114  Mich.  411,  72  N.  W. 
260,  the  court  held  that  where  a  railroad  company  temporarily 
obstructs  the  view  of  its  tracks  by  leaving  freight-cars  on 
side-tracks,  and  a  train  strikes  one  attempting  to  go  over  a 
crossing  in  a  populous  part  of  a  city,  the  question  as  to 
whether  the  company  was  negligent  in  not  providing  some 
method  for  giving  notice  of  approaching  trains  should  be  sub- 
mitted to  the  jury.  (See,  also,  Pittsburgh,  C,  C.  cfe  St,  L,  R, 
Co.  V.  TerreU,  177  Ind.  447,  42  L.  R.  A.  (n.  s.)  367,  95  N.  E. 
1109;  Chicago,  B.  dk  Q.  R.  Co.  v.  Pollard,  53  Neb.  730,  74 
N.  W.  331;  Rouse  v.  Blair,  185  Mich.  632,  152  N.  W.  204; 
Christensen  v.  Oregon  8.  L.  R.  Co.,  29  Utah,  192,  80  Pac. 
746.) 

In  RUey  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  545,  93  Pac. 
948,  the  court  held  that  the  absence  of  a  city  ordinance  re- 
quiring a  railway  company  to  provide  a  flagman  at  a  crossing 
is  not  conclusive  upon  the  question  whether  or  not  the  com- 
pany was  negligent  in  failing  to  provide  one  of  its  own  ac- 
cord, and  that  it  was  oftentimes  a  question  of  fact,  to  be 
determined  by  the  jury,  whether,  in  the  exercise  of  that  de- 
gpree  of  care  with  which  the  defendant  is,  charged,  it  should 
.  or  should  not  maintain  a  flagman. 

Messrs.  Loud  £  Leavitt,  Messrs.  Ounn,  Rasch  &  Hall  and 
Mr.  W.  W.  Patterson,  for  Respondent,  submitted  a  brief; 
Mr.  E.  M.  Hall  argued  the  cause  orally. 

Applying  the  rule  that  the  amount  of  care  is  governed  by 
ih^  circumstances  of  each  cas^,  which  has  been  recognized  by 
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the  authorities  generally,  it  haa  been  repeatedly  held  that 
where  one  attempts  to  go  over  a  railroad  crossing,  and  his 
view  in  the  direction  from  which  the  train  came  that  struck 
him  is  obstructed  by  a  train  going  in  an  opposite  direction 
on  a  parallel  track,  he  should  wait  until  the  last-mentioned 
train  has  gone  far  enough  to  enable  him  to  see  sufficiently  far 
ahead  to  make  it  certain  that  he  will  not  be  struck  by  a  train 
approaching  on  the  next  track  from  behind  the  other  train. 
{Fletcher  v.  Fitchlurg  R.  Co.,  149  Mass.  127,  3  L.  E.  A.  743, 
21  N.  E.  302;  Purdy  v.  New  York  Cent.  B.  Co.,  33  N.  T. 
Supp.  952;  St.  Loim  etc.  By.  Co.  v.  Paine  (Tex.  Civ.  App.), 
188  S.  W.  1033;  Marty  v.  Chicago  etc.  By.  Co.,  35  Minn.  108, 
35  N.  W.  670;  Stowell  v.  Erie  B.  Co.,  98  Fed.  521,  39  C.  C.  A. 
145;  Lamb  v.  New  York  Cent.  etc.  B.  Co.,  18  App.  Div.  579, 
46  N.  Y.  Supp.  404;  Central  By.  Co.  v.  Snudley,  61  N.  J.  L. 
277,  39  Atl.  695 ;  Keller  v.  Erie  B.  Co.,  183  N.  Y.  67,  75  N.  B. 
965;  Bancroft  v.  Boston  etc.  B.  B.,  97  Mass.  275.)  By  reason 
of  the  fact  that  Wise's  view  was  cut  off  by  the  west-bound 
freight,  and  by  reason  of  the  fact  that  he  could  not  stop  after 
coming  on  the  west-bound  track,  he  should  have  stopped  his 
automobile  at  the  west-bound  track.  (Oriffln  v.  San  Pedro 
etc.  B.  Co.,  170  Cal.  772,  L.  R.  A.  1916A,  842,  1^1  Pac. 
282;  Murray  v.  Southern  Pac.  Co.,  177  Cal.  1,  169  Pac. 
675;  BayhUl  v.  Southern  Pac.  Co.,  35  Cal.  App.  231,  169 
Pac.  718 ;  Headley  v.  Denver  cfe  B.  0.  B.  Co.,  60  Colo.  500,  154 
Pac.  731;  Beigner  v.  Pennsylvania  By.  Co.,  258  Pa.  257, 
101  Atl.  995.) 

Failure  to  discover  a  train  which  was  in  plain  view  for 
300  feet,  and  which  could  have  been  discovered  by  the  turn 
of  the  head,  was  held  to  be  contributory  negligence  as  a  mat-  • 
ter  of  law  in  Hayden  v.  Missouri  etc.  By.  Co.,  124  Mo.  566, 
28  S.  W.  74.  {Yazoo  etc.  B.  Co.  v.  WUliams,  114  Miss.  236, 
74  South.  835.) 

Wise  testified  that  he  ''couldn't  see  or  hear  anything  except 
just  the  rattle  of  the  cars."  Under  such  circumstances  it  was 
impossible  to  distinguish  the  noise  of  the  coming  freight  from 
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that  of  the  intervening  freight,  and  it  has  even  been  held  that 
failure  to  stop  and  listen  on  account  of  the  noise  made  by  a 
"wagon  going  over  a  hard  pavement  was  in  itself  sufficient  to 
bar  a  recovery.  Blackburn  v.  Southern  PcLcific  Co.,  34  Or. 
215,  55  Pac.  225.)  His  duty  to  stop  was  imperative  by  rea- 
son of  the  fact  that  this  noise  wa^  temporary,  as  the  east- 
bound  freight  would  soon  have  been  out  of  hearing.  {WU- 
lougKby  v.  Erie  B.  Co.,  77  N.  J.  L.  149,  71  Atl.  41;  Manley 
v.  New  York  Cent.  B.  Co.,  45  N.  T.  Supp.  1108;  Baliimore  & 

0.  B.  Co.  V.  McClelland,  69  Ohio  St.  142,  68  N.  E.  816;  Keyley  v. 
Central  B.  Co.,  64  N.  J.  L.  355,  45  Atl.  811.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  by  plaintiffs  to  recover  damages 
for  injury  to  their  automobile  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant. 

The  defendant's  line  of  railway  passes  through  the  city  of 
Miles  City.  The  record  does  not  disclose  definitely  its  course 
with  reference  to  the  points  of  the  compass.  For  present 
purposes  it  may  be  described  as  extending  east  and  west. 
A  street  of  the  city,  designated  as  Main  Street,  extends  north 
and  south  over  defendant's  track  yard  at  a  right  angle  a  short 
distance  west  of  its  station.  At  this  point  there  are  four 
tracks  which,  for  convenience,  may  be  referred  to  ^  as  tracks 

1,  2,  3  and  4,  in  order  from  north  to  south.  They  are  on  a 
level  with  the .  street.  They  are  seven  or  eight  feet  apart. 
Defendant  maintains  a  crossing  over  them.  Main  Street  is 
the  principal  way  of  travel  from  the  business  portion  of  the 
city  on  the  north  to  the  portion  lying  to  the  south,  and  is  in 
constant  use  by  the  public  for  the  passage  of  vehicles  and 
pedestrians.  On  the  west  side  of  the  street  and  abutting 
thereon,  near  track  1,  is  an  elevator  building.  On  the  east 
side,  in  relatively  the  same  position,  are  buildings  used  by 
the  owner  in  conducting  a  lumber  business.  To  one  ap- 
proaching the  crossing  from  the  north,  the  view  is  therefore 
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obstructed  both  toward  the  east  and  west.  There  are  no  build- 
ings along  track  4,  either  to  the  east  or  west.  OnC'  approach- 
ing from  the  south  has  a  clear  view,  of  the  several  tracks, 
except  when  cars  are  left  standing  on  them  or  when  a  train 
is  passing.    All  of  them  are  straight. 

In  December,  1916,  the.  plaintiflFs  were  engaged  as  copart- 
ners in  conducting  a  taxicab  business.  About  6:30  o'clock 
on  the  evening  of  December  24,  plaintiff  Wise  approached 
the  crossing  from  .the  south,  driving  the  automobile  in  ques- 
tion along  the  middle  of  the  street.  Finding  a  freight  train 
passing  on  track  3  toward  the  west,  he  stopped  five  or  six  feet 
from  track  4  to  wait  for  the  train  to  pass,  meantime  keeping 
his  motor  going.  When  the  rear  end  of  the  caboose  had 
reached  the  west  line  of  the  street,  he  proceeded.  As  he  was 
about  to  cross  track  2,  the  forward  part  of  the  automobile 
was  struck  by  the  locomotive  of  a  second  freight  train  going 
in  the  opposite  direction,  and  paHially  wrecked. 

At  the  trial  the  court  granted  defendant's  motion  for  a 
nonsuit,  on  the  ground  that  plaintiffs'  evidence  disclosed,  as 
a  matter  of  law,  that  Wise  contributed  by  his  own  negligence 
to  the  injury  of  which  they  complain.  The  appeal  is  from  the 
judgment.  The  question  submitted  is  whether  the  trial  court 
drew  the  correct  conclusion  from  the  evidence. 

Plaintiff  Wise  was  driving  alone.  Two  witnesses,  Hausauer 
and  Miss  Darsey,  who  were  waiting  for  the  west-bound  freight 
to  pass,  were  sitting  in  an  automobile  north  of  track  1.  Their 
view  to  the  west  was  obstructed  by  the  elevator  building. 
When  the  rear  end  of  the  caboose  of  the  train  had  reached 
the  west  line  of  the  street,  Hausauer,  who  was  driving,  started 
to  pass  over  the  crossing";  but  before  he  reached  track  2  he 
heard  the  east-bound  train  approaching  and  stopped  in  time 
to  avoid  a  collision.  Miss  Darsey  stated  that'  she  heard  and 
saw  the  train  approaching  about  200  feet  away  when  the 
automobile  was  brought  to  a  stop.  Wise  had  at  one  time  been 
a  fireman  on  a  locomotive.  At  the  time  of  the  collision  he  and 
bis  partner  had  been  conducting  the  taxicab  business  about 
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five  years.  He  was  well  acquainted  with  the  crossing  because 
it  was  continually  in  use  through  the  day  and  early  evening 
and  he  had  often  passed  over  it.  When  he  moved  from  the 
south  of  track  4,  he  put  his  automobile  in  low  gear.  As  he 
proceeded  he  changed  to  intermediate.  Just  then  the  collision 
occurred.  The  following  excerpts  from  his  testimony  show 
what  precaution  he  took  before  he  attempted  to  make  the 
crossing:  **The  train  was  going  west,  probably  four  or  five 
miles  an  hour.  When  that  train  cleared  the  crossing,  I  couldn't 
see  or  hear  anything  except  just  the  rattle  of  the  cars.  I 
could  see  in  that  direction  or  beyond  the  rear  of  the  passing 
freight  train  going  west  down  •  •  •  the  main  track  about 
probably  sixty  feet  past  the  caboose.  I  saw  no  train  there 
in  addition  to  the  rear  end  of  the  one  departing.  I  heard 
no  noise  of  any  train.  At  that  time  after  the  train  passed 
the  crossing  going  west  I  looked  up  and  down  the  track  and 
listened,  and  I  couldn't  see  nothing  so  I  started  across.  I  got 
across  to  the  main  line  when  this  east-bound  freight  came 
through  and  struck  the  ^r.  •  •  •  i  had  gone  about  thirty 
feet  from  the  point  where  I  stopped  to  permit  the  west-bound 
train  to  pass  to  the  point  where  I  was  struck  by  the  east- 
bound  train.  When  I  first  saw  the  train  that  hit  me,  it  was 
about  forty  feet  from  me,  maybe  thirty  or  forty.  When  I 
saw  the  train,  a  front  wheel  of  my  car  was  pretty  near  on 
the  main  line  that  the  train  was  on,  and  I  just  got  up  on  the 
track  when  it  struck  me.  I  was  oflf  about  six  feet  and  could 
not  stop.  I  had  gone  about  six  feet  from  the  time  the  train 
went  about  forty  feet.  I  did  not  hear  any  bell  ringing  there. 
No  locomotive  bell  or  any  bell  ringing  along  the  track.  They 
whistled  just  as  they  struck  me — just  like  that,  they  whistled. 
I  think  the  whistle  was  blowing  when  the  engine  hit  my  car. 
I  saw  another  car  there,  Herbert  Hausauer's.  He  was  going 
east.  There  was  no  watchman  or  flagman  at  that  crossing. 
There  were  no  gates  or  bars  across  the  street.  I  did  not  re- 
ceive any  warning  of  any  kind  or  nature  as  to  the  approach 
of  that  train  previous  to  the  time  I  first  saw  it  forty  feet 
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away.  •  •  •  The  rear  of  the  caboose  was  right  over  the 
boardwalk  nearest  the  Miles  City  railroad  station,  or  just 
clear  of  that  walk;  something  like  that,  and  that's  when  I 
started  up.  Before  I  started  up  I  looked  toward  the  direc- 
tion from  which  the  east-bound  train  was  coming.  I  looked 
both  ways  as  I  started  up.  A  man  keeps  watching  anyway, 
you  know.  From  the  time  I  started  up  after  the  west-bound 
freight  had  cleared  the  street,  I  didn't  continue  to  look 
toward  the  direction  from  which  this  east-bound  freight  came 
until  the  time  I  actually  discovered  it.  A  man  wouldn't 
keep  looking  up  the  track  one  way.  A  man  crossing  the  track 
wouldn't  look  in  one  direction.  I  looked  and  started  across 
and  you  naturally  keep  your  eyes  on  them  anyway  after  you 
looked;  looking  to  see  that  it  was  clear,  that's  all.  ♦  •  • 
A  man  naturally  looks  ahead,  too.  Any  possible  automobile 
that  might  be  coming  from  in  front.  •  •  ♦  i  had  just 
two  directions  in  which  to  look.  Just  directly  ahead  of  me 
for  any  possible  atitomobile  or  other  vehicle  that  might  be 
crossing,  and  to  the  west  of  me  along  the  railroad  tracks  in 
the  direction  from  which  the  east-bound  freight  came.  My 
view  was  cut  off  on  my  left  [west]  so  I  couldn't  see  any- 
thing there  until  I  got  out  here  toward  this  track.  I  couldn't 
see  it  until  I  got  past  this  caboose,  and  when  I  got  past,  well 
this  other  engine  bore  down  on  me  so  close  that  I  couldn't 
stop;  if  I  had,  I  would  have  stopped  right  square  in  front 
of  it.  I  couldn't  stop.  *  *  *  From  the  time  I  started 
up  my  automobile  going  across  the  crossing  the  caboose  cut 
my  view  oflP  just  across  the  tail  of  it  on  the  main  line  there, 
you  see.  There  was  nothing  else.  So  far  as  any  light  is  con- 
cerned, seeing  objects  by  means  of  light,  if  that  train  had  not 
been  there  I  could  have  seen  them  of  course.  •  •  •  The 
only  thing  that  obstructed  my  view  that  kept  me  from  seeing 
this  east-bound  freight  was  this  west-bound  freight.  I  be- 
lieve there  were  two  arc-lights  there  on  either  side  of  that 
crossing.  There  were  lights  there  at  that  time.  I  couldn't  say 
whether  they  were  lit  at  that  time,  but  I  think  they  were. 
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I  couldn't  say  whether  they  were  or  not.    There  was  some 
artificial  light  at  that  crossing." 

In  this  jurisdiction  it  is  the  rule  that  contributory  negligence 
[1-3]  is  a  matter  of  defense  to  be  established  by  preponder- 
ance of  the  evidence.  The  plaintiff  has  made  out  a  prima 
facie  case  when  his  evidence  discloses  injury  to  himself  and 
that  the  negligence  of  the  defendant  was  the  proximate  cause 
of  it.  {Nelson  v.  City  of  Helena,  IG  Mont.  21,  39  Pac.  905^; 
Hunter  v.  Montana  C.  Ry.  Co.,  22  Mont.  525,  57  Pac.  140; 
Monson  v.  La  France  Copper  Co.,  39  Mont.  50,  133  Am.  St. 
Rep.  549,  101  Pac.  243;  Therriaidt  v.  England,  43  Mont.  376, 
116  Pac.  581 ;  Howard  v.  Flathead  Ind.  Tel.  Co.,  49  Mont.  197, 
141  Pac.  153.)  It  is  the  rule,  also,  that  when  the  circum- 
stances attending  the  injury,  as  detailed  by  the  plaintiff's 
evidence,  raise  a  presumption  that  he  was  not,  at  the  time, 
in  the  exercise  of  due  care,  he  has  failed  to  make  out  a  i^ase 
for  the  jury.  The  burden  is  then  upon  him,  and  if  he  fails 
to  introduce  other  evidence  to  reifiove  the  presumption,  he  is 
properly  nonsuited.  (Cases  cited  supra;  Harrington  v.  Butte, 
A.  it  Pac.  Ry.  Co.,  37  Mont.  169,  16  L.  R.  A.  (n.  s.)  395,  95 
Pac.  8;  Longpre  v.  Big  Blackfoot  Milling  Co.,  38  Mont.  99, 
99  Pac.  131;  Zvanovich  v.  Oagnon  cfe  Co.,  45  Mont.  180,  122 
Pac,  272.)  In  Sherris  v.  Northern  Pac.  Ry.  Co.,  55  Mont. 
189,  175  Pac.  269,  this  court,  in  speaking  of  the  care  to  be 
exercised  by  a  person  attempting  to  pass  through  the  yard 
of  a  railway  company,  said:  ** Every  person  is  bound  to  an 
absolute  duty  to  exercise  his  intelligence  to  discover  and  avoid 
dangers  that  may  threaten  him.  When,  therefore,  a  plain- 
tiff asserts  the  right  of  recovery  on  the  ground  of  culpable 
negligence  of  the  defendant,  he  is  bound  to  show  that  he  exer- 
cised his  intelligence  to  discover  and  avoid  the  danger,  which 
he  alleges  was  brought  about  by  the  negligence  of  the  de- 
fendant," This  statement  of  the  rule  requires  the  person 
[4]  approaching  a  railway  crossing  to  take  all  reasonable 
precaution  to  assure  himself  by  actual  observation  that  there 
is  no  danger  from  an  approaching  train.     The  failure  of  the 
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persons  in  charge  of  the  train  to  keep  a  lookout  and  to  give 
warning  signals  of  its  approach  to  the  crossing  does  not  re- 
lieve the  traveler  from  the  necessity  of  making  a  vigilant  use 
of  his  senses  to  ascertain  whether  it  is  safe  to  proceed. 
{RaUroad  Co.  v.  Haustan,  95  U.  S.  697,  24  L.  Ed.  542  [see, 
also,  Rose's  U.  S.  Notes] ;  Hunter  v.  Montana  C.  Ry.  Co., 
supra.)  It  is  not  always  sufficient  if  he  does  look  and  listen. 
The  obligation  resting  upon  him  is  to  exercise  care  to  make 
the  act  of  looking  and  listening  reasonably  effective.  {Sprague 
V.  Northern  Pac.  Ry.  Co.,  40  Itfont.  481,  107  Pac.  412.)  If 
he  goes  upon  the  crossing  without  taking  this  precaution,  he 
is  guilty  of  contributory  negligence,  and,  if  injured,  cannot 
recover. 

There  is  foundation  in  the  evidence  for  but  one  conclusion, 
[5]  namely,  that  if  Wise  had  used  the  most  ordinary  precaution, 
his  automobile  would  not  have  been  injured.  There  was  no  emer- 
gency calling  for  haste.  The  west-bound  train  was  only  a 
temporary  obstruction  of  his  vision,  because  it  was  in  motion. 
His  range  of  vision  toward  the  west  was  rapidly  increasing. 
He  was  familiar  with  the  crossing.  If  he  had  waited  for  a 
few  moments,  he  would  have  had  a  clear  view  for  a  long  dis- 
tance toward  the  west;  or,  even  after  he  had  started,  if  he 
had  kept  watch  toward  the  west  while  traveling  the  distance 
of  thirty  feet  before  he  reached  track  2,  he  could  have  stopped. 
That  he  did  not  use  his  sight  is  made  clear  by  the  testimony 
of  Hausauer  and  Miss  Darsey.  Their  line  of  vision  was  cut 
off  by  the  elevator,  a  stationary  obstruction.  They  were  nearer 
to  track  2  than  was  plaintiff  Wise,  for  they  came  to  a  stop 
at  track  1 ;  whereas,  he  came  to  a  stop  at  track  4.  Both  heard 
and  Miss  Darsey  saw  the  east-bound  train  in  time  to  stop 
before  they  reached  track  2  and  thus  avoided  a  collision. 
This  clearly  indicates  that,  while  Wise  testified  that  he  looked 
both  ways  as  he  started  up,  he  could  have  seen  the  eait-bound 
train  if  he  had  continued  to  look.  Interpreting  his  testimony 
in  the  light  of  these  circumstances,  one  is  forced  to  the  con- 
clusion that  he  failed  to  exercise  the  care  which  an  ordinarily 
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prudent  man  would  have  exercised  under  like  circumstances. 
The  nonsuit  was  therefore  properly  granted. 

Counsel  for  the  defense  refer  in  their  brief  to  several  cases 
from  other  jurisdictions  which  are  more  or  less  directly  in 
point.  It  is  not  necessary  to  notice  them  in  detail.  From 
among  them  we  cite  the  following:  Fletcher  v.  Pitchburg  By. 
Co.,  149  Mass.  127,  3  L.  R.  A.  743,  21  N.  E.  302;  Purdy  v.  New 
York  C.  Ry,  Go,,  87  Hun,  97,  33  N.  Y.  Supp.  952 ;  St.  Lovas  etc. 
Ry.  Co,  V.  Paine  (Tex.  Civ.  App!),  188  S.  W.  1033;  Marty  v. 
Chicago  etc.  Ry,  Co,,  38  Minn.  108,  35  N.  W.  670. 

The  judgment  is  affirmed. 

^Afflrmed. 

AssocuTB  Justices  Betnolds,  Cooper,  Holloway  and 
Qalen  concur.  ' 

Behearing  denied  March  21, 1921. 


HABTT,  Appellant,  v.  JAHN  bt  al..  Respondents. 

(No.  4,260.) 
XSabmitted  January  8,  1921.    Decided  February  14,  1921.) 

[196  Pae.  153.] 

Foreclosure  of  Mortgages — Real  Property — Vendor  and  Pur- 
chaser— Principal  and  Agent — Ostensible  Agent — Statute  of 
Frauds. 

Keal  Property — ^Vendor  and  P^irchaser — Evidence  Insufficient  to  Show  That 
Party  Making  Sale  was  Agent  of  Owner. 

1.  Plaintiff,  owner  of  agricultural  lands,  entered  into  a  contract  with 
a  corporation  for  their  sale,  under  the  terms  of  which  it  could  sell 
portions  thereof,  subject  to  mortgage  running  to  plaintiff,  he  to  make 
conveyance  upon  fulfillment  of  certain  conditions.  The  corporation 
defaulted  and  the  contract  was  terminated.  Thereafter  0.,  its  former 
agent,  made  a  contract  with  plaintiff  whereby  the  latter  agreed  to 
make  conveyance  to  any  purchaser  0.  might  secure  for  portions  of  the 
land  upon  compliance  with  the  terms  and  conditions  under  which  the 
land  had  originally  been  sold  to  the  corporation.  G.  thereupon  con- 
tracted with  defendant  for  the  sale  of  160  acres,  G.  agreeing  to  do 
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certain  things,  in  the  performance  of  which  he  failed.  Defendant 
made  partial  payments  and  defaulted  in  the  rest,  because  of  G.'fl 
failure  to  perform.  Plaintiff  (the  owner)  brought  action  to  foreclose. 
Defendant  set  up  his  contract  with  G.,  and  asked  for  a  cancellation  of 
his  notes  and  mortgage,  because  of  its  breach.  The  court  found  that 
G.  was  plaintiff's  agent  in  G.'s  transactions  with  defendant  and  de- 
creed cancellation  as  prayed.  Evidence  reviewed,  and  held  that  G.  was 
neither  the  actual  nor  ostensible  agent  of  plaintiff,  and  that  plaintiff, 
not  having  assumed  to  fulfill  G.'s  obligations  in  his  contract  with 
defendant,  could  not  be  held  responsible  for  G.'b  failure  to 
perform. 

Same — Principal  and  Agent — ^Brokers — Contracts — Statute  of  Frauds. 

2.  Under  sections  5017,  subdivisions  5  and  6,  and  5424,  Revised 
Codes,  any  contract  conferring  upon  an  agent  or  broker  authority  te 
make  a  sale,  or  to  contract  to  make  a  sale,  of  real  estate  must  be  in 
writing. 

Agency — Ostensible  Agent — ^Definition. 

3.  To  constitute  one  an  ostensible  agent,  the  party  sought  to  be  held 
as  principal  must,  by  reason  of  some  act  or  want  of  ordinary  care 
on  his  part,  have  led  the  other  party  to  believe  he  was  his  agent,  even 
though  not  actually  employed  by  him. 

Beal  Property — Principal  and  Agent — Ostensible  Agent—Evidence — Insuffi- 
ciency. 

4.  Held,  that  the  facts  that  plaintiff,  in  a  letter  to  a  bank,  inclosed 
vnth  the  deed,  notes  and  mortgage  to  be  executed  by  defendant,  the 
supplemental  contract  between  G.  and  defendant,  that  it  was  delivered 
to  him  with  the  deed  and  that  plaintiff  did  not  thereafter  repudiate 
the  contract,  did  not,  under  the  circumstances,  amount  to  a  holding 
out  of  G.  as  his  agent  86  as  to  make  it  binding  upon  himself. 

Same — Vendor   and    Purchaser — Nonliability    of   Vendor    on    Contract    of 
Another. 

5.  The  mere  facts  that  the  supplemental  executory  contract  between  G. 
and  defendant  was  given  as  a  part  consideration  for  the  purchase  of 
the  land  from  plaintiff,  and  that  he  received  the  purchase  price,  did 
not  make  the  latter  liable  for  nonperformance  of  its  provisions,  upon 
the  theory  that  he  who  takes  the  benefits  must  assume  the  burdens  as 
well. 

Appeals  from  District  Court,  Meagher  Cowaty;  John  A. 
Matthews,  Judge. 

Action  by  Dudley  N.  Hartt  against  Henry  N.  Jahn  and 
wife.  From  a  judgment  for  defendants  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Reversed,  with  direc- 
tions. 


2.  On  necessity  that  authority  of  agent  to  purchase  or  sell  real  prox>- 
erty  be  in  writing  to  enable  him  to  recover  compensation  for  his  ser- 
vices, see  notes  in  13  Ann.  Gas.  977;  Ann.  Caa.  1915A,  1133;  44  L.  B.  A. 
601;  9  L.  B.  A.  (n.  8.)  933. 

4.  Katification,  as  principal,  of  act  of  another  representing  himself  to 
be  agent,  see  note  in  13  Ann.  Caa.  279. 
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Wessrs,  Mclntire  ifc  Murphy,  for  'AppeUant,  submitted  a 
brief;  Mr.  H.  0.  Mclntire  argued  the  cause  orally. 

Messrs.  Blackford  &  Huntoon,  for  Respondents,  submitted 
a  brief;  Mr.  Jos.  A.  WalsJi,  of  Counsel,  argued  the  cause 
orally. 

MB.  JUSTICE  EEYNOLDS  delivered  the  opinion  of  the 
court 

Action  was  commenced  l)y  appellant  for  foreclosure  of 
mortgage  given  by  respondents  as  part  of  purchase  price  of 
the  real  estate  covered  by  the  mortgage;  complaint  being  in 
the  usual  form  of  complaints  in  foreclosure  actions. 

Respondents  admitted  the  allegations  of  the  complaint  ex- 
cept that  there  was  anything  due  or  payable  upon  the  notes 
and  mortgage  and  set  up  as  an  affirmative  defense  an  execu- 
tory collateral  contract  signed  by  one  John  H.  Qarrett  with 
respondent  Henry  N.  Jahn,  the  covenants  of  which  were 
never  fulfilled.  Respondents  also  filed  counterclaim,  claim- 
ing damages  by  reason  of  the  nonfulfillment  of  the  collateral 
contract.  The  trial  court  found  in  favor  of  respondents  and 
entered  decree  allowing  nothing  upon  the  counterclaim,  but 
canceling  the  notes  and  mortgage  and  giving  a  money  judg- 
ment to  respondents,  not  upon  the  counterclaim,  but  as  re- 
imbursement for  moneys  paid  by  respondents  in  excess  of 
the  actual  value  of  the  land,  as  found  by  the  court.  The 
appeal  is  from  the  judgment  and  from  the  order  overruling 
motion  for  a  new  trial. 

From  the  undisputed  facts  in  the  case  it  appears  that  in 
[1]  1910  appellant  was  the  owner  of  approximately  3,500 
acres  of  land  in  Meagher  county,  and  that  on  or  about  the 
third  day  of  June,  1910,  he  entered  into  a  contract  for  a  sale 
of  the  land  to  Northern  Land  Colonization  Company.  In  this 
contract  it  was  provided  that  upon  payment  of  the  sum  of 
$10,000  the  company  should  have  the  privilege  of  selling  por- 
tions of  said  land  in  small  tracts  to  actual  purchasers  at  stated 
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minimum  and  maximum  prices,  on  condition  that  no  sales 
should  be  made  unless  at  least  one-fourth  of  the  minimum 
sale  price  for  such  parcel  was  paid  therefor,  and  such  cash 
payments  be  paid  to  appellant  until  the  full  sum  of  $20,000 
should  be  received  by  him,  and  providing  that  all  deferred 
payments  should  be  secured  by  first  mortgage  on  the  prem- 
ises on  conditions  mentioned  in  the  contract.  John  H.  Garrett, 
acting  as  agent  of  Northern  Land  Colonization  Company, 
negotiated  sales  of  several  parcels  of  the  land,  including  a 
sale  of  the  real  estate  mentioned  in  the  complaint  to  respondent 
Henry  N.  Jahn  for  $45  per  acre.  After  negotiating  the  sale 
to  respondent  (by  respondent  always  meaning  respondent 
Henry  N.  Jahn),  Northern  Land  Colonization  Company  de- 
faulted on  its  contract,  and  the  contract  was  terminated. 
Thereafter,  and  on  or  about  the  seventeenth  day  of  Septem- 
ber, 1910,  Garrett  entered  into  a  contract  with  appellant 
wherein,  among  other  things,  is  recited  a  termination  of  the 
contract  with  Northern  Land  Colonization  Company  and  that 
under  the  privilege  granted  to  vendee  in  that  contract  Garrett 
as  agent  of  vendee,  did,  from  time  to  time,  enter  into  con- 
tracts for  the  sale  of  various  parcels  of  land  to  divers  persons, 
a  description  of  which  lands  so  agreed  to  be  sold  and  the 
terms  of  sale,  together  with  the  names  of  the  persons  with 
whom  contracts  were  made,  were  included  in  exhibit  marked 
Exhibit  A  attached  to  the  contract  and  made  a  part  thereof. 
In  this  exhibit  Garrett  represented  to  appellant  that  he  had 
sold  160  acres,  being  the  land  described  in  the  complaint,  to 
Henry  Jahn,  of  Manila,  Iowa,  for  the  purchase  price  of 
$40  per  acre  net  agent's  commissions,  or  a  total  of  $6,400, 
$1,600  of  which  was  to  be  cash  upon  the  execution  and  de- 
livery of  deed,  and  balance  to  be  represented  by  eight  promis- 
sory notes  secured  by  first  mortgage  on  the  premises,  maturing 
in  pairs  in  two,  three,  four  and  five  years,  respectively,  with 
interest  at  6  per  cent  per  annum,  payable  annually.  In  this 
contract  between  Hartt  and  Garrett  it  was  further  recited 
that  **  Whereas,  it  is  desired  that  the  contracts  so  entered  into 
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as  aforesaid  by  said  John  H.  Garrett,  as  set  forth  in  Exhibit  A' 
hereof,  shall  be  approved  and  carried  out  by  the  said  Dudley 
N.  Hartt,  and  that  deeds  for  said  parcels  shall  be  executed 
and  delivered  to  the  prospective  purchasers  thereof.*'  Follow- 
ing the  recitations  of  the  contract,  it  is  provided:  **Now, 
therefore,  in  consideration  of  the  premises,  it  is  hereby  under- 
stood and  agreed  by  and  between  the  parties  hereto  as  follows, 
to  wit:  (1)  That  the  said  Dudley  N.  Hartt  will  sell  and  con- 
vey by  good  and  sufficient  deeds  containing  the  usual  clause 
of  warranty,  the  said  parcels  set  out  in  said  Exhibit  A  hereof 
to  the  respective  persons  therein  mentioned  and  at  the  prices 
and  upon  the  terms  and  conditions  respectively  therein  con- 
tained, and  upon  the  receipt  of  the  purchase  price  therein 
provided  for  and  the  notes  and  mortgages  for  the  unpaid  bal- 
ances of  purchase  prices  as  in  said  exhibit  set  forth,  will 
deliver  or  cause  to  be  delivered  the  said  deeds  to  said  pur- 
chasers respectively.'* 

Thereafter,  and  in  the  latter  part  of  November,  1910,  appel- 
lant mailed  to  First  National  Bank,  Manila,  Iowa,  a  deed  of 
the  premises,  together  with  blank  notes  and  mortgage  to  be 
signed  by  respondents,  with  directions  to  deliver  the  deed  to 
respondent  upon  execution  of  the  notes  and  mortgage  and  the 
payment  of  the  sum  of  $1,520,  which  notes,  mortgage,  and 
money  were  to  be  forwarded  to  appellant.  The  balance  of 
the  payment,  being  $280,  had  been  or  was  to  be  paid  to 
Garrett.  The  bank  was  represented  in  this  matter  by  its 
cashier,  B.  C.  Jackson,  who  testified  that  the  Garrett-Jahn 
contract  was  included  with  the  other  inclosures  of  that  letter. 
This  is  denied  by  appellant,  but  the  court  expressly  found  that 
it  was  so  inclosed,  and  we  will  accept  the  court's  finding  on 
that  point. 

The  Garrett-Jahn  contract  was  dated  November  10,  1910, 
and  purports  to  be  made  between  John  H.  Garrett,  party  of 
the  first  part,  and  Henry  Jahn,  party  of  the  second  part,  is 
signed  by  them,  and  provides  that,  in  consideration  of  the 
party  of  the  second  part  purchasing  from  D.  N.  Hartt,  through 
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said  party  of  the  first  part,  the  premises  in  question,  the  party 
of  the  first,  part  covenants  to  clean  out  and  repair  a  certain 
irrigation  ditch  and  put  it  in  such  a  state  of  repair  that  it  will 
continuously  and  perpetually  deliver  water  to  the  premises 
in  sufficient  quantities  to  properly  and  continuously  irrigate 
the  same  during  the  irrigation  seasons  of  each  year.  It 
further  provided  that,  in  consideration  of  the  purchase  of  the 
land  and  of  the  annual  rentals  to  be  paid  by  Garrett  to  Jahn, 
the  latter  did  thereby  lease  unto  first  party  the  premises  for 
a  period  of  five  years.  The  contract  also  provided  for  the 
oultivation  and  seeding  of  the  premises  and  for  division  of 
crops  or  money  rentals  during  its  term.  Respondents  executed 
the  notes  and  mortgage,  and  same  were  returned  to  appellant, 
the  deed  being  delivered  to  respondent.  At  same  time  the 
Oarrett-Jahn  contract  was  executed  by  Jahn  and  retained  by 
him.  The  record  does  not  disclose  when  this  contract  was 
signed  by  Garrett,  but  presumably  it  was  before  execution  of 
it  by  Jahn.  Thereafter  respondent  paid  the  notes  which  fell 
due  on  November  30,  1911,  and  November  30,  1912,  the  latter 
being  paid  March  22,  1913,  without  objection  to  appellant  that 
the  terms  of  the  Garrett-Jahn  contract  had  not  been  fulfilled. 
Bespondent  several  times  qomplained  to  Garrett  that  the  con- 
tract had  not  been  carried  out  and  was  assured  by  him  that 
it  would  be  all  right,  but  at  no  time  did  respondent  make  any 
complaint  to  appellant  until  on  or  about  April,  1914. 

The  specifications  of  error  raise  the  question  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  finding  that  Garrett 
was  the  agent  of  Hartt  in  making  the  sale  to  Jahn.  It  is  con- 
tended by  respondent  that  the  foregoing  facts  establish  the 
actual  or  ostensible  agency  of  Garrett  for  appellant,  and  that, 
even  though  there  was  no  such  relationship  between  them, 
yet  appellant  expressly  assumed  the  Garrett-Jahn  contract 
by  his  agreement  with  Garrett  above  set  forth.  Respondent 
insists  that  appellant  was  bound  by  the  covenants  contained 
in  the  latter  contract,  and  that,  these  covenants  having  never 
been  fulfilled,  there  was  a  failure  of  consideration,  whereby 
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respondents  were  entitled  to  cancellation  of  the  notes  and  mort- 
gage for  which  the  aetion  was  brought  and  to  damages  as  set 
forth  in  the  counterclaim. 

It  is  apparent  that  Garrett  was  not  the  agent  of  appellant 
at  the  time  he  made  verbal  agreement  with  respondent  for  the 
purchase  of  the  premises,  as  he  was  at  that  time  acting  as 
actual  agent  for  Northern  Land  Colonization  Company,  vendee 
under  its  contract  with  appellant.  So  far  as  the  record  dis- 
closes, Garrett  was  then  entirely  unknown  to  appellant  in  the 
matter.  Appellant  did  not  know  anything  of  the  proposed 
sale  to  respondent.  He  had  merely  entered  into  a  sale  con- 
tract with  the  company,  and  had  not  in  any  way  authorized 
Garrett  or  anyone  else  to  act  as  his  agent  for  sale  of  the  land. 
He  did  nothing  to  cause  respondent  or  anyone  else  to  believe 
that  Garrett  was  his  agent  at  that  time.  It  is  therefore  im- 
possible to  find  that  Garrett  was  then  either  his  actual  or 
ostensible  agent.  Appellant,  not  being  bound  by  any  of  the 
oral  agreements  entered  into  between  Garrett  and  respondent, 
cannot  then  be  held  responsible  for  the  fulfillment  of  the  terms 

of  the  Garrett- Jahn  agreement,  unless  he  expressly  assumed 

* 

it  and  promised  to  fulfill  the  covenants  thereof  under  the  terms 
of  his  written  contract  with  Garrett  or  his  conduct  was  sueh 
as  to  clothe  Garrett  with  ostensible  authority  to  make  the  con- 
tract as  his  agent. 

Is  there  anything  in  the  Hartt-Garrett  contract  from  which 
the  conclusion  can  legitimately  be  drawn  that  appellant  as- 
sumed the  obligations  of  Garrett  in  the  Garrett- Jahn  contract  f 
To  satisfactorily  answer  this  question,  it  is  well  to  consider 
the  situation  existing  at  the  time  this  contract  was  made. 
Appellant  had  entered  into  a  contract  with  Northern  Land 
Colonization  Company  for  the  sale  of  the  premises,  and  Gar- 
rett had  negotiated  the  sale  to  respondent  in  pursuance  with 
the  privilege  given  by  that  contract.  It  may  be  assumed  that 
the  terms  of  the  sale  to  respondent  were  satisfactory,  as  they 
were  at  least  as  favorable  to  appellant  as  he  would  have  been 
entitled  to  receive  under  the  contract  with  the  company.    On 
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the  contrary,  Garrett  had  made  complete  arrangements  for 
the  sale,  the  terms  had  been  fully  agreed  upon,  respondent 
was  expecting  to  receive  his  deed,  and  Garrett  desired  to  make 
the  profit  of  $800  on  the  deal,  being  ^the  difference  between 
the  sale  price  on  sale  to  respondent  and  the  price  from  appel- 
lant to  Garrett.  In  consideration  of  Jahn  purchasing  the 
premises  through  Garrett,  whereby  the  latter  would  receive 
his  profit,  Garrett  agreed  with  Jahn  that  he  would  take  a  lease 
of  the  premises  for  five  years  on  terms  that  were  attractive 
to  Jahn,  including  the  improvements  on  the  place  in  the  nature 
of  ditch  repairs.  When  these  facts  are  considered,  there  is 
nothing  strange  in  the  recitation  of  the  contract,  wherein  it 
is  set  forth  that  it  was  desired  that  the  contracts  negotiated 
by  Garrett  should  be  carried  out,  and  that  deeds  should  be 
executed  and  delivered  to  the  prospective  purchasers,  and  it  is 
not  strange  that  in  the  contract  appellant  in  substance  agreed 
to  substitute  Garrett  for  Northern  Land  Colonization  Com- 
pany, and  that  provision  should  be  made  whereby  appellant 
should  deed  directly  to  the  prospective  purchasers. 

It  is  to  be  noted,  however,  that  the  contract  is  in  writing, 
and  it  is  presumed  to  contain  the  entire  agreement  between 
the  parties.  Neither  in  this  contract  nor  in  the  Exhibit  A 
attached  thereto  is  any  mention  made  whatever  of  the  sup- 
plemental contract  between  Garrett  and  respondent.  Appellant 
merely  promised  Garrett  that  he  would  convey  the  premises 
in  question  to  respondent  upon  receipt  of  the  down  pay- 
ment and  of  the  notes  and  mortgage  for  the  unpaid  balance 
of  purchase  price,  as  set  forth  in  that  exhibit.  The  contract 
cannot  be  construed  to  place  upon  either  party  any  obliga- 
tion not  therein  mentioned.  Inasmuch  as  no  reference  what- 
ever is  made  to  the  Garrett-Jahn  contract,  either  directly  or 
indirectly,  whereby  it  can  be  assumed  that  appellant  either 
knew  of  it  or  promised  to  fulfill  its  terms,  it  cannot  be  deemed 
to  be  a  part  of  the  contract.  The  Hartt-Garrett  contract  is 
no  different  in  its  essential  features  than  an  ordinary  sale  con- 
tract with  privilege  to  vendee  to  negotiate  and  make  sale  of 
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parcels  of  land  with  obligation  upon  the  vendor  to  make  con- 
veyance to  such  purchaser  upon  receiving  certain  consideration 
provided  for  in  the  contract.  It  is  not  an  uncommon  form  of 
contract,  and  does  not  clothe  the  vendee  either  expressly  or 
inferentially  with  any  authority  whatever  to  represent  the 
vendor  in  such  proposed  sale.  The  vendee  makes  such  sale 
on  his  own  account  with  himself  as  principal  and  without  any 
regard  whatever  to  the  vendor  except  in  so  far  as  the  condi- 
tions of  the  contract  with  the  vendor  must  be  fulfilled  in  order 
to  entitle  the  vendee  or  his  prospective  purchaser  to  receive 
a  deed.  In  this  view  of  the  contract,  which  we  deem  to  be 
the  correct  one,  Garrett  was  not  made  an  agent  of  appellant 
with  authority  to  represent  him  in  any  manner  whatever,  but 
appellant  merely  promised  to  give  the  deeds  to  the  prospective 
purchasers  to  whom  Oarrett  had  made  sale  on  his  own  account, 
upon  appellant  receiving  the  consideration  mentioned  in  the 
contract.  Appellant  did  not  assume  to  fulfill  the  obligations 
assumed  by  Oarrett  in  his  contract  with  Jahn,  because  there 
is  nothing  in  appellant's  contract  with  Garrett  placing  any 
such  responsibility  upon  him. 

It  is  urged  that,  in  view  of  the  facts  that  Hartt  was  the 
ov/ner  of  the  land,  that  the  supplemental  contract  was  in- 
closed in  the  letter  from  him  to  First  National  Bank  of  Manila, 
that  the  deed,  blank  notes  and  mortgage  were  all  executed 
contemporaneously,  and  that  the  supplemental  contract  con- 
stituted a  part  of  the  consideration,  that  it  was  never  re- 
pudiated by  appellant  until  shortly  before  the  commencement 
of  this  action,  appellant  is  responsible  to  respondent  on 
the  theory  that  he  had  clothed  Garrett  with  ostensible  au- 
thority as  his  agent  to  enter  into  the  contract  with  Jahn. 
It  must  be  remembered  that  the  subject  matter  is  real  estate, 
[23  and  that  any  contract  conferring  upon  an  agent  or 
broker  the  authority  to  make  a  sale  or  to  contract  to  make 
sale  of  real  estate  must  be  in  writing.  (Rev.  Codes,  sec.  5017, 
subds.  5,  6;  Id.,  sec.  5424.)  Respondent  insists  that  there  is 
a  distinction  between  giving  authority  to  an  agent  to  agree 
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to  sell  and  authority  to  sell,  and  that  these  Code  sections  do  not 
apply  to  authority  of  an  agent  to  contract  to  sell  lands.  He 
cites  in  support  of  that  contention  Cobban  v.  Hecklen^  27 
Mont.  245,  70  Pac.  805.  An  examination  of  the  facts  upon 
which  the  decision  in  the  cited  case  is  based  shows  that  the 
events  involved  in  the  decision  transpired  prior  to  the  enact- 
ment of  these  Code  sections.  The  case  merely  holds  that  prior 
to  the  enactment  of  these  sections  such  authority  was  not  re- 
quired to  be  in  writing.  As  the  statutes  now  read,  any  bind- 
ing authority  given  to  an  agent  to  contract  to  sell  land  must 
be  in  writing.  Inasmuch  as  the  authority  of  the  agent  must 
be  in  writing,  he  can  have  no  more  authority  than  is  vested 
in  him  by  the  writing. 

In  this  case  the  Hartt-Qarrett  contract  was  recorded  and 
appeared  in  the  abstract  which  was  submitted  to  respondent's 
attorney  for  examination  at  or  about  the  time  of  the  comple- 
tion of  the  sale.  There  was  at  least  constructive  notice  to 
respondent  of  the  contents  of  the  contract,  and,  therefore,  of 
the  relationship  between  appellant  and  Garrett.  It  may  be 
doubted  as  to  whether  or  not,  under  such  circumstances,  there 
could  possibly  exist  any  ostensible  authority  in  Garrett  to 
[3|  4]  make  the  collateral  agreement.  If  there  was  any  osten- 
sible authority,  it  must  have  been  by  reason  of  some  act  of 
appellant  or  want  of  ordinary  care  on  his  part  whereby  re- 
spondent was  led  to  believe  that  Garrett  was  appellant's  agent, 
even  though  not  actually  employed  by  him.  (Rev.  Codes,  sees. 
5418,  5432.)  We  are  unable  to  find  that  merely  because  ap- 
pellant was  owner  of  the  land,  that  he  inclosed  the  supple- 
mental contract  in  his  letter  to  the  bank,  that  such  contract 
was  delivered  to  respondent  at  the  time  of  the  delivery  of  the 
deed,  and  that  appellant  did  not  thereafter  in  any  way  re- 
pudiate the  contract,  he  thereby  did  anything  or  failed  to  do 
anything  by  reason  of  which  respondent  had  any  ground  to 
believe  that  Garrett  was  appellant's  agent.  The  supplemental 
contract  itself  was  made  in  Garrett's  name  as  principal,  and 
it  docs  not  appear  at  any  time  that  any  representation  of 
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any  kind  was  made  to  respondent,  even  by  Garrett  himself,  that 
this  contract  was  made  in  behalf  of  appellant.  There  is  noth- 
ing in  the  letter  from  appellant  to  the  bank  which  indicated 
to  respondent  that  appellant  considered  in  any  way  that 
Oarrett  had  made  that  contract  in  his  behalf  and  that  he 
(appellant)  was,  in  fact,  the  principal  therein.  In  fact,  the 
attitude  of  respondent  himself  was  such  as  to  indicate  that 
he  did  not  at  that  time  nor  for  a  long  time  thereafter  consider 
that  the  supplemental  contract  was  made  in  behalf  of  appel- 
lant as  principal.  He  accepted  the  contract  made  and  signed 
by  Garrett  as  principal.  Afterward,  when  the  covenants  of 
this  contract  were  not  fulfilled  according  to  their  terms,  re- 
spondent made  complaint  to  Garrett,  but  never  to  appellant. 
These  complaints  were  made  to  Garrett  at  a  number  of  dif- 
ferent times,  and  at  no  time  in  such  complaints  did  respond- 
ent claim  that  the  contract  should  be  fulfilled  by  appellant. 
Moreover,  respondent  with  knowledge  of  the  fact  that  the  cov- 
enants of  the  contract  had  not  been  fulfilled  and  without  mak- 
ing any  objection  to  appellant,  paid  the  notes  and  interest 
thereon  falling  due  for  each  of  the  two  years  following  the 
completion  of  the  sale.  His  attitude  throughout,  until  April, 
1914,  was  entirely  inconsistent  with  any  supposition  on  his 
part  that  Garrett  had  not  been  acting  for  himself,  but  for 
appellant,  in  the  making  of  the  supplemental  contract. 

It  is  urged  also  that,  inasmuch  as  the  Garrett-Jahn  contract 
[63  was  part  of  the  consideration  for  the  purchase  of  the 
land,  and  that  appellant  received  the  benefit  of  the  purchase 
price,  he  must  therefore  assume  the  obligations  of  the  con- 
tract upon  the  theory  that  he  who  takes  the  benefits  must 
assume  the  burdens.  It  must  be  remembered  that  Garrett 
himself  had  an  interest  in  the  sale,  which  interest  was  suffi- 
cient to  support  any  obligation  assumed  by  him  in  the  tran- 
saction. There  were  also  benefits  running  to  respondent,  inas- 
much as  this  contract  in  its  essence  is  no  more  than  a  lease 
whereby,  in  consideration  of  the  use  of  the  premises,  Garrett, 
as  tenant,  covenanted  to  do  the  ditch  work  mentioned  in  the 
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contract,  make  division  'of  crops  and  pay  money  rentals  as 
therein  provided.  Its  terms  were  entirely  executory.  The 
consideration  for  the  payment  and  notes  and  mortgage  given 
by  respondent  to  appellant  was  the  land  and  the  covenants  of 
Garrett  in  his  contract.  The  full  consideration  was  complete 
as  between  appellant  and  respondent  as  soon  as  the  deed  and 
contract  were  delivered.  If,  therefore,  there  was  any  failure 
in  the  performance  of  the  covenants  of  the  contract,  respond- 
ent's remedy  was  by  action  against  him  who  assumed  the  obli- 
gation of  performing  the  covenants.  Merely  because  the  con- 
tract was  given  as  a  part  consideration  for  the  purchase  of  the 
land,  it  does  not  follow  that  appellant  was  bound  to  fulfill  its 
terms.  In  no  sense  were  the  obligations  of  the  contract  the 
obligations  of  appellant.  Appellant  not  having  assumed  the 
performance  of  this  supplemental  contract  in  his  contract  with 
Garrett,  not  having  given  Garrett  any  actual  authority  to 
make  such  a  contract  in  his  behalf,  and  not  in  any  way  having 
given  respondent  any  reason  to  believe  that  Garrett  was  act- 
ing as  his  agent  in  the  making  of  such  contract,  respondent 
cannot  complain  because  appellant  did  not  carry  out  the  con- 
tract. His  remedy  is  an  action  against  Garrett  for  his  breach. 
The  judgment  and  order  are  reversed,  with  direction  to 
enter  decree  of  foreclosure  as  prayed  for  in  the  complaint. 

Reversed,  unth  directions. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Cooper, 
HoLLOWAY  and  Galen  concur. 
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(No.  4,262.) 
(Submitted  January  10,  1921.    Decided  February  14,  1921.) 
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Chattel  Mortgages  —  Foreclosure  —  Renewal  Affidavit — Insuffi- 
ciency—  Matter  of  Defense  —  Purchases  for  Value  —  Liquor 
Licenses — Renewal  not  Subject  to  Mortgage. 

Chattel  Mortgages — Foreclosure — ^Renewal  Affidavit — Matter  of  Defense. 

1.  In  an  action  for  foreclosure  of  a  chattel  mortgage  insufficiency  of 
the  affidavit  of  renewal  was  a  matter  of  defense,  to  avail  himself  of 
which  defendant  was  obliged  to  show  that  he  was  an  innocent  pur- 
chaser for  value  without  notice. 

Same — ^Purchaser   for  Value — Constructive   Notice   of  Lien — ^Renewal  Affi- 
davit— Insufficiency — Not   Defense. 

2.  A  buyer  of  personal  property  covered  by  a  chattel  mortgage  which 
was  then  a  valid,  subsisting  lien  filed  of  record  was  chargeable  with 
notice  of  it,  could  not  claim  as  an  innocent  purchaser  for  value,  and 
was  in  no  position  to  defend  on  the  ground  that  the  affidavit  of 
renewal  was  insufficient. 

Same — Privilege  of  Renewal  of  Liquor  License — Not  Subject  to  Mortgage. 

3.  Heldf  that  the  privilege  of  renewal  of  city  and  county  liquor 
licenses  was  not  a  property  right  in  such  sense  as  to  be  subject 
to  chattel  mortgage. 

Appeal  from  District  Covrt,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Carl  T.  Foorman  against  M.  H.  Weber,  James 
Boland  and  the  American  Brewing  &  Malting  Company. 
From  an  adverse  judgment,  James  Boland  appeals.  Modified 
and  affirmed. 

Messrs.  Coffey  dk  Oreene,  for  Appellant,  submitted  a  brief. 

Messrs.  Freeman  &  Thelen,  for  Respondent,  submitted  a 
brief;  Mr,  James  W,  Freeman  argued  the  cause  orally. 

MB.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  judgment  decreeing  foreclosure  and 
sale  of  certain  personal  property  under  chattel  mortgage. 

2.  On  failure  to  renew  chattel  mortgage  as  afTecting  purchaser  or  encum- 
brancer of  property  before  lien  of  property  has  expired,  see  note  in 
47  ill.  S.  A.   (n.  8.)  668. 
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Pacts  disclosed  by  the  record  are  these:  Respondent  filed 
his  complaint  for  the  foreclosure  of  the  mortgage  in  question 
against  M.  H.  Weber  and  James  Boland,  the  latter  being  the 
appellant  herein,  and  the  American  Brewing  &  Malting  Com- 
pany, a  corporation.  The  mortgage  is  dated  April  24,  1914, 
was  filed  for  record  April  29,  1914,  and  affidavit  of  renewal 
was  made  May  1,  1916,  and  filed  May  8,  1916.  Respondent 
alleges  in  his  complaint  the  execution  of  a  note  for  the  sum 
of  $761.85  by  the  defendant  M.  H.  Weber,  i^nd  of  a  chattel 
mortgage,  executed  at  the  same  time  by  Weber  to  secure  the 
payment  of  the  note,  copy  of  which  mortgage  is  attached  to 
and  made  a  part  of  the  complaint  by  reference.  Respondent 
alleges  that  the  mortgage  was  duly  filed  for  record  in  the 
office  of  the  clerk  and  recorder  of  Teton  county,  Montana, 
and  that  thereafter  affidavit  of  renewal  of  the  same  was  duly 
filed  by  the  respondent  mortgagee.  He  further  alleges  that 
the  appellant,  James  Boland,  has,  or  claims  to  have,  some 
interest  or  lien  upon  the  mortgaged  property  which  he  claims 
to  be  superior  to  the  interest  of  respondent.  The  property, 
as  described  in  the  mortgage,  is  as*  follows:  **One  bar,  one  back 
bar,  one  cash  register,  one  safe,  one  liquor  case,  one  cigar  case, 
linoleum  now  on  floor,  one  table,  four  chairs,  one  county  li- 
cense and  one  city  license  and  all  renewals  and  continuations 
of  said  licenses  and  all  new  licenses  issued  in  continuance 
thereof,  and  all  wines,  liquors,  and  cigars  and  stock  in  trade 
now  in  the  building  hereinafter  described." 

The  affidavit  of  renewal  stated,  among  other  things,  that 
"The  amount  of  the  debt  or  obligation  named  by  said  chattel 
mortgage  justly  owing  at  the  time  of  filing  this  affidavit  is 
$914.20;  that  said  mortgage  debt  or  obligation  was  neither 
made  nor  renewed  to  hinder,  delay,  or  defraud  the  creditors 
or  subsequent  encumbrances  [encumbrancers  t]  of  the  said 
mortgagor  and  mortgagee." 

Appellant,  Boland,  appeared  by  general  demuiTcr.  The  de- 
murrer was  overruled.  Thereupon  appellant  filed  his  answer, 
setting  up  as  a  defense  that  he  is  a  subsequent  purchaser  in 
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good  faith,  for  value,  of  the  property  described  in  the  mort- 
gage without  notice  thereof,  and  as  such  purchaser  claims 
ownership,  free  from  any  lien  or  encumbrance  of  plaintiff's 
mortgage.  Issue  being  joined,  and  default  of  the  defendant 
M.  H.  Weber  having  been  entered  for  his  failure  to  appear, 
and  the  American  Brewing  &  Malting  Company,  one  of  the 
defendants,  having  filed  a  disclaimer,  the  matter  came  on  for 
trial  on  April  4,  1918,  before  the  court  without  a  jury;  and, 
after  hearing  the  evidence  introduced  on  behalf  of  respondent 
and  appellant  Boland,  the  court  made  findings  and  rendered 
and  entered  judgment  and  decree  of  foreclosure  in  favor  of 
the  respondent,  in  part  as  follows:  "The  court  •  •  •  finds 
all  of  the  allegations  of  the  complaint  to  be  true,  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  •  •  •  and 
that  the  mortgage  upon  the  chattels  hereinafter  described 
•  •  •  ought  to  be  foreclosed.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  equity  of  redemption  of  the 
said  defendants  and  each  of  them  and  all  persons  claiming 
under,  through,  or  from  them  or  any  of  them  in  ^nd  to  the 
said  mortgaged  property,  tp-wit,  one  bar,  one  back  bar,  one 
safe,  one  liquor  case,  one  cigar  case,  one  table,  four  chairs, 
one  ciiy  liquor  license,  and  one  county  liquor  license  now 
standing  in  the  name  of  the  defendant  James  Boland,  said 
county  liquor  license  having  been  issued  to  the  said  defend- 
ant James  Boland  by  the  county  treasurer  of  the  county  of 
Teton  and  state  of  Montana,  and  the  said  city  liquor  license 
having  been  issued  to  the  said  defendant  James  Boland  by 
the  city  treasurer  of  the  city  of  Conrad,  state  of  Montana, 
all  of  the  foregoing  property  being  in  what  is  known  as  the 
Silver  Dollar  Saloon,  and  used  in  connection  therewith,  in  the 
city  of  Conrad,  state  of  Montana,  be  forever  barred  and  fore- 
closed. In  connection  with  the  said  last-mentioned  county  and 
city  liquor  licenses,  the  court  finds  that  the  said  county  and 
city  liquor  licenses  are  renewals  and  continuances  of  the  said 
city  and  county  liquor  licenses,  in  force  and  in  possession  of 
the  said  M.  H.  Weber  at  the  time  of  the  execution  of  the  said 
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chattel  mortgage  described  in  plaintiff's  complaint,  and  are 
subject  to  the  lien  of  plaintiff's  said  mortgage."  The  court 
further  decreed  that  the  lien  of  respondent's  mortgage  on 
all  the  property  described  is  a  first  lien  thereon,  and  that 
the  rights  <Jf  appellant  Boland  are  inferior  and  subject  to  the 
lien  of  respondent's  mortgage  thereon.    Boland  alone  appeals. 

Five  assignments  of  error  are  specified  by  the  appellant, 
but  only  the  first  three  thereof  were  urged  in  oral  argument 
of  tbe  case  or  in  the  briefs  of  counsel,  and  it  is  therefore  con- 
cluded that  appellant  has  abandoned  assignments  4  and  5. 

The  first  assignment  of  error  is  that  the  court  erred  in  over- 
ruling defendant's  demurrer  to  the  complaint,  and  the  second 
and  third  assignments  present  but  a  single  question,  namely: 
Are  city  and  county  liquor  licenses  subject  to  mortgage  beyond 
the  -period  for  which  they  were  issued,  although  containing  the 
privilege  of  renewal?  Or,  more  succinctly  stated.  Is  the 
privilege  of  renewal  of  such  licenses  subject  to  mortgage? 
These  questions  are  by  the  court  considered  in  the  order  pre- 
sented. 

The  complaint  is  in  ordinary  form  on  foreclosure,  and 
[1]  clearly  states  a  cause  of  action  independent  of  the  affi- 
davit of  renewal  of  the  mortgage.  The  affidavit  of  renewal 
is  not  a  necessary  portion  of  the  complaint,  and  the  only 
purpose  of  pleading  it  was  to  narrow  the  issues.  Insufficiency 
of  the  affidavit  of  renewal  of  the  mortgage  is  entirely  a  matter 
of  defense,  and,  in  order  to  enable  appellant  to  avail  him- 
self thereof,  he  must  show  that  he  was  an  innocent  pur- 
chaser for  value  without  notice.  It  appears  that  the  chattel 
[2]  mortgage  was  filed  for  record  on  April  29,  1914,  and 
that  appellant,  Boland,  bought  the  property  described  in  the 
mortgage  from  one  J.  W. .  Dapper  on  May  18,  1914.  The 
affidavit  of  renewal  was  filed  May  8,  1916.  Appellant,  Boland, 
was  chargeable  with  notice  of  the  chattel  mortgage  at  the  date 
he  made  purchase  of  the  property;  for  it  was  then  a  valid, 
subsisting  lien  on  the  property  filed  of  record  in  the  office  of 
the  county  recorder,  and,  even  though  the  affidavit  of  renewal 
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was  not  sufficient,  he  could  not  be  heard  to  complain,  (^a- 
tiondl  Bank  v.  Ingle,  53  Mont.  415, 164  Pac.  535 ;  First  State  Bank 
V.  King,  37  Okl.  744,  47  L.  R.  A.  (n,  s.)  668,  133  Pac.  30.)  The 
chattel  mortgage  antedated,  both  as  to  time  of  execution  and 
filing  for  record,  the  sale  of  the  property  to  appellant,  Boland, 
and  imparted  notice  to  him,  and  he  took  the  property  sub- 
ject to  the  rights  of  the  mortgagee.  (Chester  State  Bank  v. 
Great  Northern  By.  Co.,  58  Mont.  44,  190  Pac.  136.) 

The  next  question  is  whether  the  privilege  of  renewal  of  a 
[8]  liquor  license  is  a  property  right  in  such  sense  that  it  is 
subject  to  mortgage.  The  trial  court  found  that  the  **  county 
and  city  liquor  licenses  are  renewals  and  continuances  of  the 
said  city  and  county  liquor  licenses,  in  force  and  in  posses- 
sion of  the  said  M.  H.  Weber  at  the  time  of  the  execution  of 
the  said  chattel  mortgage,  •  •  •  and  are  subject  to  the 
lien  of  plaintiff's  said  mortgage."  Such  licenses  were  nego- 
tiable and  transferable  in  the  county  where  issued.  (Rev. 
Codes,  sec.  2759.)  Section  3A  of  Chapter  35  of  the  Laws 
of  1913 in  part  provides:  ** Whenever  the  holder  of  any  retail 
liquor  license  shall  desire  a  renewal  thereof  to  conduct  such 
retail  liquor  business  in  the  same  camp,  village  or  township, 
the  county  treasurer  shall  issue  such  license  without  requiring 
a  petition  therefor,  unless  a  protest  against  such  issuance  shall 
have  been  filed.'* 

The  licenses  were  negotiable  and  transferable  and  might 
or  might  not  be  renewed,  depending  upon  the  state  of  mind 
of  the  holder  at  the  time  of  the  expiration  thereof.  It  was 
a  mere  privilege  conferred  by  the  statute  not  having  a  poten- 
tial existence,  and  in  our  opinion  was  not  susceptible  of  being 
mortgaged.  A  mortgage  covering  such  property  is  in  effect 
no  more  than  an  executory  contract  which  may  become  exe- 
cuted in  the  event  the  mortgagor  elects  to  avail  himself  of  the 
privilege  of  renewing  the  license.  (Ishell  v.  Slette,  52  Mont. 
156,  155  Pac.  503.)  Respondent  took  the  mortgage  with  full 
knowledge  of  tlie  negotiability  of  such  licenses,  and  that  they 
might  or  might  not  be   renewed  dependent  alone  upon  the 
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will  of  the  holder.  They  were  negotiated  and  transferred 
to  Boland,  and  it  would  require  a  very  strained  construction 
of  the  statute  to  give  the  mortgagee  the  right  to  insist  that 
his  mortgage  covers  a  renewal  privilege  exercised  by  a  person 
other  than  the  one  to  whom  the  licenses  were  originally  issued 
and  who  attempted  to  mortgage  same  together  with  such  privi- 
lege of  renewal. 

For  the  reasons  stated,  the  findings  and  decree  of  fore- 
closure are  modified  so  as  to  exclude  therefrom  the  city  and 
county  liquor  licenses  assigned  to  appellant,  Boland,  and  by 
him  renewed.    As  thus  modified,  the  judgment  is  affirmed. 

Modified  and  affirmed. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Rby- 
KOLDS,  CooPEB  and  Holloway  concur. 


O'LANGAN,    Ebspondbnt,    v.    FIRST    STATE   BANK    OF 

HIL6EB,  Appellant, 

(No.  4,266.) 
(Submitted  January  10,  1921.    Decided  Februarj  14,  1921.)j 

[196  Fac.  149.] 

Banks  and  Banking  —  Certificate  of  Deposit  —  Nonpayment  — 
Evidence— Sufficiency — Forgery — Burden  of  Proof — Delay  in 
Bringing  Action — Appeal  and  Error — Conflict  in  Evidence — 
Conclusiveness  of  Verdict. 

Appeal  and  Error — Conflict  in  Evidence— -Conclusiveness  of  Verdict. 

1.  The  fact  that  an  order  denying  a  new  trial  was  made  by  a  judge 
other  than  the  one  who  presided  at  the  trial,  thus  depriving  the  ver- 
dict of  the  presumption  attending  such  an  order  made  by  the  judge 
who  tried  the  cause,  does  not  permit  a  departure  from  the  rule  that 
the  verdict  of  the  jury,  in  an  action  at  law,  based  upon  substantial, 
though  conflicting,  evidence,  will  not  be  disturbed  on  appeal. 

1.  Authority  of  successor  to  trial  judge  to  pass  upon  motion  for  new 
trial,  see  notes  in  7  Aim.  Gas.  493;  10  Aim.  Oas.  327;  Ann.  Oas.  1914B, 
1235. 
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Banks  and  Banking — Certificate  of  Deposit — Nonpayment — Conflict  in  Evi- 
den<!e — Verdict  Concluaive. 

2.  In  an  action  against  a  bank  to  recover  on  a  certificate  of  deposit 
claimed  by  defendant  to  have  been  paid  as  shown  by  plaintifl^'s  in- 
dorsement thereon,  eyidence,  conflicting  in'  character,  on  the  question 
whether  the  indorsement  was  in  plaintiff's  handwriting  or  a  forgery, 
on  which  question  both  parties  introduced  expert  witnesses,  held- 
sufficiently  substantial  to  support  a  verdict  for  plaintiff. 

Same— Nonpayment — ^Burden  of  Proof — ^May  be  Sustained  by  One  Witness. 

3.  Since  the  burden  of  proof  is  not  to  be  determined  by  the  number 
of  witnesses  introduced,  and  the  direct  evidence  of  one  witness  entitled 
to  full  credit  is  sufficient  to  prove  any  faet  (Bev.  Codes,  sees.  8028, 
7861),  the  direct  evidence  of  the  plaintiff,  upon  whom  was  the 
burden  of  showing  nonpayment  of  the  certificate  of  deposit  in  suit, 
was  sufficient  to  establish  that  fact. 

Same — Delay  in  Bringing  Action  Open  to  Explanation — Evidence — Cred- 
ibility. 

4.  Plaintiff's  delay  of  four  years  before  demanding  payment  of  the 
certificate,  and  of  four  years  more  before  commencing  action,  with 
knowledge  that  it  was  not  drawing  interest,  was  subject  to  explana- 
tion, and  not  alone  sufficient  to  impeach  the  probability  of  his  story. 

Appeals  from  District  Court,  Silver  Bow  County;  Edwin 
Lambj  Judge. 

Action  by  P.  H.  O'Langan  against  the  First  State  Bank  of 
Hilger.  Judgment  for  plaintiff,  and  defendant  appeals  from 
the  judgment  and  from  an  order  denying  its  motion  for  new 
trial.    Affirmed. 

Messrs.  Blackford  &  Kuntoon  vxA  Mr.  W.  E.  Collins y  for 
Appellant,  submitted  a  brief;  Mr.  Wm.  M.  Blackford  argued 
the  cause  orally. 

Mr.  N.  A.  Rotering,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  undisputed  facts  of  this  case  are  that  on  February  12, 
1908,  plaintiff  left  for  collection  with  the  First  State  Bank 
of  Kendall — ^now   the  First   State  Bank  of   Hilger — a  draft 


2.  For   authorities  relating   to   certificates   of   deposit,   see  notes  in  43 
Am.  Dec.  576;  75  Am.  St.  Bep.  48. 
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in  his  favor,  drawn  upon  a  Chicago  bank  for  $1,337,  and  at 
the  same  time  deposited  $265 ;  that  the  bank  issued  its  demand 
certificate  of  deposit  of  $1,602,  payable  to  plaintiff,  but  re- 
tained possession  of  it  as  security  against  the  possibility  that 
the  Chicago  draft  might  not  be  paid;  that,  as  evidence  of  its 
transactions  with  plaintiflf,  the  bank  executed  and  delivered 
to  him  a  receipt  which  identified  the  certificate  and  indicated 
the  purpose  for  which  it  was  retained;  that  in  due  course 
the  Chicago  draft  was  paid  and  plaintiff  informed  of  the 
fact;  that  thereafter,  in  1912,  plaintiff  demanded  possession 
of  the  certificate,  and  the  demand  was  refused. 

The  defense  made  by  the  bank  is  that  on  February  28,  1908, 
sixteen  days  after  the  certificate  was  issued,  plaintiff  de- 
manded possession  of  it;  that  it  was  thereupon  delivered  to 
him;  that  he  immediately  indorsed  it  and  presented  it  to  the 
bank  for  payment;  that  it  was  paid  in  full  to  plaintiff  and 
the  certificate  canceled,  the  proper  entries  made  in  the  books 
of  the  bank,  and  the  certificate  retained  among  the  files  and 
records  of  the  bank. 

The  trial  resulted  in  a  verdict  for  plaintiff,  and  defendant 
appealed  from  the  judgment  and  from  an  order  denying  it  a 
new  trial. 

The  one  question  for  determination  by  the  jury  was:  Did 
[1]  the  plaintiff  indorse  the  certificate  and  receive  the  money 
represented  by  itT  The  general  verdict  is  a  finding  that  he 
did  not  do  either.  The  order  before  us  denying  a  new  trial 
was  made  by  a  judge  other  than  the  one  who  presided  at  the 
trial,  and  the  effect  thereof  is  to  deprive  the  verdict  of  the 
presumption  which  otherwise  would  follow,  but  it  does  not 
require  or  permit  a  departure  from  the  rule  that  in  an  action 
at  law  the  verdict  of  the  jury  based  upon  substantial,  though 
conflicting,  evidence  will  not  be  disturbed  on  appeal.  {SmiiK 
V.  Barnes,  51  Mont.  202,  Ann.  Cas.  1917D,  330,  149  Pac.  963.) 

When  the  certificate  was  introduced  in  evidence,  it  bore  as 
[2]  an  indorsement  the  name  of  plaintiff.  Whether  it  was 
his  genuine  signature  was  the  principal  question  to  be  an- 
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swered  by  the  jury.  Plaintiff  testified  that  he  never  saw  the 
eertifieate,  that  he  did  not  indorse  it,  and  that  he  never  re- 
ceived any  money  on  account  of  it.  In  corroboration  he  intro- 
duced the  testimony  of  his  sister — a  nonexpert  witness  familiar 
with  his  handwriting — ^to  the  effect  that  the  indorsement  on 
the  certificate  is  not  plaintiff's  signature.  He  also  intro- 
duced the  testimony  of  experts  each  of  whom  compared  the 

!  signature  on  the  certificate  with  admittedly  genuine  signatures 

of  plaintiff,  and  each  of  whom  expressed  the  opinion  that  the 

I  indorsement  is  not  the  signature  of  plaintiff. 

i  On  behalf  of  the  defendant  the  cashier  and  assistant  cashier 

I  of  the  bank  at  the  time  the  payment  is  alleged  to  have  been 

made,  each  testified  that  plaintiff  did  indorse  the  certificate 
in  his  presence  and  did  receive  from  the  bank  the  full  face 
value,  $1,602.  The  books  of  the  bank  were  introduced  and 
the  entries  therein  support  the  defendant's  theory,  but  the 
entries  were  made  by  the  same  officers  of  the  bank  to  whose 

'  testimony   reference   has   been   made.    Defendant   also   called 

several  experts,  each  of  whom  compared  the  signature  on -the 

■ 

certificate  with  admittedly  genuine  signatures  of  plaintiff,  and 
I  each   of  whom   expressed  the   opinion  that  the   indorsement 

is  in  plaintiff's  handwriting.  Upon  this  confiicting  evidence 
the  jury  made  its  finding.  . 

Our  attention  is  directed  by  counsel  for  each  of  the  respec- 
tive parties  to  facts  and  circumstances  which  tend  to  weaken 
the  evidence  of  his  adversary,  and  the  original  exhibits  have 
been  certified  to  this  court  to  aid  us  in  understanding  and 
appreciating  the  evidence;  but  the  members  of  this  court  are 
not  triers  of  fact,  neither  are  we  experts  in  handwriting,  and, 
though  we  might  entertain  a  doubt  whether  the  indorsement 
upon  the  certificate  of  deposit  is  or  is  not  the  genuine  signa- 
ture of  the  plaintiff,  we  are  not  so  far  convinced  that  the 
signature  is  genuine  that  we  may  substitute  our  judgment 
thereon  for  that  of  the  jury.  Our  review  of  the  evidence  is 
necessarily  confined  to  the  impressions  received  from  the 
printed  record,  whereas  the  jury  occupied  a  more  advantageous 

69  Hont, — 13 
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position,  in  that  it  had  the  witnesses  present  before  it,  could, 
observe  their    demeanor    while    testifying,   and   was  thereby 
better  qualified  to  judge  of  their  credibility  and  of  the  weight 
to  be  given  to  their  testimony. 

The  burden  of  proving  nonpayment  was  upon  the  plaintiff, 
[8]  but  the  burden  of  proof  is  not  to  be  determined  alone 
by  the  number  of  witnesses.  (Sec.  8028,  Rev.  Codes.)  The 
direct  evidence  of  the  plaintiff  is  sufl&cient  to  establish  the 
fact  of  nonpayment,  if  his  testimony  is  entitled  to  full  credit. 
(Sec.  7861,  Rev.  Codes.) 

As  tending  to  impeach  the  probability  of  plaintiff's  story, 
[4]  counsel  for  appellant  direct  our  attention  to  the  fact 
that  he  waited  four  years  after  the  certificate  was  issued  be- 
fore he  demanded  it,  and  then  waited  four  years  longer  before 
he  commenced  this  action,  although  he  knew  that  the  cer- 
tificate was  not  drawing  interest.  These  delays  were  subject 
to  explanation,  and  plaintiff  tendered  an  explanation  which 
the  jury  must  have  accepted  as  reasonable. 

After  giving  due  consideration  to  all  the  facts  and  circum- 
stances pressed  upon  our  attention,  we  are  unable  to  say  that 
plaintiff's  testimony  is  so  inherently  improbable  that  it  ought 
not  to  be  accepted  as  true  or  that  there  is  not  substantial 
evidence  to  support  the  verdict. 

The  judgment  and  order  are  affirmed. 

^Affirmed. 

Mb.  Chief  Justice  Bbantly  an<J  Associate  Justices  Rey- 
nolds, Cooper  and  Galen  concur. 
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IIOHNSTON,  Appellant,  v.  SILVEE  et  al..  Respondents. 

(No.  4,2€8.) 
(Submitted  January  11,  1921.    Decided  February  21,  1921.) 

[196  Pac.  515.] 

Partnership — Dissolution — Accounting — Complaint — Demand. 

Accounting — Complaint — Demand. 

1.  The  gist  of  an  action  for  an  accounting  being  the  inability  of 
plaintiff  to  procure  it  for  himself,  the  complaint  must  allege  demand 
for  and  refusal  of  it  by  defendant. 

Partnership — Dissolution — Accounting — Action  Does  not  Lie,  "When. 

2.  Where  a  partnership  was  formed  for  the  single  purpose  of  erect- 
ing a  building  and  in  the  agreement  the  parties  had  selected  a  method 
for  settlement  of  its  affairs  upon  consummation  of  its  purpose,  they 
were  bound  to  have  recourse  to  that  method  before  calling  for  aid  at 
the  hands  of  the  court,  and,  therefore,  an  action  for  dissolution  and 
an  accounting  did  not  lie  in  the  absence  of  allegation  that  the  acts  of 
the  defendant  precluded  recourse  to  such  method. 

Appeals  from  Distri<^t  Court,  Silver  Bow  County;  John  V. 
Dwyer,  Judge. 

Action  by  Hugh  Johnston  against  J.  R.  Silver  and  Joseph 
B.  Silver,  Jr.  Prom  a  judgment  for  the  first-named  defendant 
and  for  plaintiff  against  defendant  last  named,  and  from  an 
order  denying  a  new  trial,  plaintiflP  appeals.    AfiSrmed. 

Messrs.  Maury,  Wheeler  &  Melzner,  for  Appellant,  eub- 
mitted  a  brief;  Mr.  H.  L.  Maury  argued  the  cause  orally. 

No  analogous  cases  have  ar^en  to  this  one,  but  after  dili- 
gent search  and  being  only  able  to  cite  cases  on  anomalous 
situations,  we  suggest  that  the  opinion  of  the  court  in  this  case 
will  be  a  leading  case  in  the  law.  The  only  ones  that  we  have 
been  able  to  find  anywhere  near  the  point  are :  Chilton  v. 
Oroome,  168  N.  C.  639,  84  S.  E.  1038;  Nelson  v.  Hayner,  66 
111.  487;  Van  Deusen  v.  Crispell,  114  App.  Div.  361,  99 
N.   Y.   Supp.   874.    Rowley  on  Modern  Law  of  Partnership, 

section  395,  makes  the  offending  partner  a  tort-feasor;  in  other 

- 

2.  Accounting  between  partners  upon  dissolution  of  partnership,  see  note 
in  40  Am.  St.  Bep.  574. 
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words,  there  was  tort  committed  by  Contractors*  Equipment 
Company  against  Johnston,  Silver  and  Silver,  which  all  of 
the  partners  in  the  Contractors'  Equipment  Company  should 
answer  for  jointly  and  severally.  That,  we  believe,  is  the 
correct  view  to  take  of  this  case.  Exodus  zxii  has  a  statute 
on  the  subject. 

Mr.  Francis  A.  Silver  and  Mr.  Wm.  Meyer,  for  Respondents, 
submitted  a  brief;  Mr.  Silver  argued  the  cause  orally. 

The  Contractors'  Equipment  Company  had  the  right  to  sell 
to  or  buy  from  the  firm  of  Silver  &  Johnston,  although  there 
was  a  member  common  to  both  partnerships.  (30  Cyc.  455; 
Curry  v.  Charles  Worrier  Co.,  2  Marv.  (Del.)  98,  42  Ail.  425; 
Mvrrell  v.  Murrdl,  33  La.  Ann.  1233;  Freck  v.  Blackistor^ 
83  Pa.  St.  474.)  *'It  is  quite  common  for  partners  to  buy 
property  from,  or  to  rent  or  sell  property  to  the  firm,  to  lend 
it  money  or  to  borrow  from  it,  and  in  many  other  ways  to 
deal  with  it  as  though  it  were  an  artificial  person."  (30  Cyc. 
455.)  It  follows  a^  a  logical  conclusion  that  a  partner,  in 
selling  material  or  other  property  to  a  firm  of  which  he  is  a 
member,  has  the  right  to  make  a  profit  out  of  the  transaction. 
He  is  not  bound  to  sell  at  cost,  but,  on  the  other  hand,  is  en- 
titled to  receive  the  reasonable  market  value.  (See  cases  cited 
supra.) 

The  findings  in  the  trial  court  were  general — ^in  favor  of 
respondent  J.  B.  Silver  and  against  appellant,  and  in  favor 
of  appellant  against  respondent  J.  R.  Silver,  Jr.  Special 
findings  were  not  requested  by  either  party.  One  of  the  con- 
troverted facts  in  the  case  below  was  whether  or  not  respond- 
ent J.  R.  Silver  was  a  member  of  the  firm  of  the  Contractors' 
Equipment  Company.  Evidence  was  introduced  to  prove  that 
he  was  a  member  and  respondent  introduced  evidence  in  refu- 
tation. There  was  a  conflict  of  evidence  on  this  point  and  the 
trial  court  by  its  judgment  found  in  favor  of  respondent. 
There  was  no  express  finding  on  this  point,  but  in  accordance 
with  the  rule  of  this  court  that  every  finding  necessary  to 
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support  a  judgment  will  be  presumed,  or,  in  other  words,  that 
general  findings  will  be  deemed  to  cover  all  special  matters 
necessary  to  support  the  judgment,  this  fact  or  finding  will 
be  presumed.  {Bordeaux  v.  Bordeaux,  32  Mont.  159,  80  Pac. 
6;  Currie  v.  Montana  Cent,  By,  Co.,  24  Mont.  123,  60  Pac. 
989;  OaUagher  v.  Cornelius  et  d.,  23  Mont.  27,  57  Pac.  447; 
38  Cyc.  1976. J  The  rule  that  where  there  is  a  conflict  of  evi- 
dence the  decree  or  judgment  will  not  be  disturbed  unless  the 
findings  are  clearly  against  the  preponderance  of  the  evidence, 
we  submit,  applies  to  implied  and  presumed  findings,  and  that 
for  the  same  reason  an  implied  finding  will  not  be  set  aside 
unless  manifestly  erroneous.  (4  Corpus  Juris,  sec.  2853;  3 
Cyc.  371;  Anderson  v.  Cook,  25  Mont.  330,  64  Pac.  873,  65 
Pac.  113.)  A  finding  is  treated  as  a  verdict.  (Goldsmith  v. 
Murray,  48  Mont.  337,  138  Pac.  187;  Alywin  v.  Morley,  41 
Mont.  191,  108  Pac.  778;  WUte  v.  Barling,  41  Mont.  138,  108 
Pac.  654.) 

MB.  Chief  justice  BRANTLY  delivered  the  opinion  of 
the  court. 

On  April  20,  1914,  the  plaintiff  and  the  defendants,  father 
and  son,  entered  into  a  written  agreement  of  copartnership 
under  the  name  of  Silver  &  Johnston,  for  the  purpose  of 
erecting  a  school  building  mentioned  in  the  agreement  as  the 
Washington  School,  in  the  city  of  Butte,  under  a  contract 
awarded  to  the  plaintiff  and  defendant  J.  R.  Silver  by  school 
district  No.  1.  Under  the  terms  of  the  agreement  the  plaintiff 
and  each  of  the  defendants  was  to  contribute  in  cash  one-third 
of  the  capital  necessary  to  erect  the  building,  and  to  give  his 
attention  to  the  care  and  superintendence  of  the  work.  The 
profits  (or  losses,  if  any)  of  the  enterprise  were  to  be  shared 
equally  by  the  copartners.  Account-books  showing  all  trans- 
actions in  the  way  of  purchase  of  material,  etc.,  were  to  be 
kept  and  to  be  open  at  all  times  to  the  examination  of  the 
copartners  or  their  legal  representatives.  No  one  of  the  co- 
partners was  to  contract  for,  or  to  participate  in,  the  construe- 
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tion  of  any  other  building  during  the  continuance  of  the 
copartnership  without  the  consent  of  all  the  others,  and  then  only 
in  the  name  of  the  copartnership.  The  agreement  contained 
these  stipulations:  "It  is  also  understood  and  agreed  between 
the  parties  hereto,  that  the  participation  of  J.  R.  Silver  and 
Jos.  R.  3ilver,  Jr.,  individually  or  in  the  name  of  the  Con- 
tractors' Equipment  Company,  in  the  sale,  purchase  or  manu- 
facture of  building  materials  and  equipment,  viU  T^ot  in  any 
way  whatever  be  construed  as  a  violation  of  these  articles  of 
copartnership.  On  the  dissolution  of  tips  copartnership,  if 
the  said  parties  or  their  legal  representatives  cannot  agree  in 
the  division  of  the  stock  then  on  hand,  the  whole  copartnership 
effects,  except  the  debts  due  'the  firm,  shall  be  sold  at  public 
auction,  at  which  all  parties  shall  be  at  liberty  to  bid  and 
purchase  like  other  individuals,  and  the  proceeds  be  divided 
after  paying  the  debts  of  the  firm." 

The  building  was  erected  and  the  contract  price  paid  to  the 
copartnership.  The  complaint  alleges  that  daring  its  erection 
the  defendants  **  fraudulently  and  secretly  made  a  profit  and 
obtained  secret  rebates  from  certain  persons  and  corporations 
selling  goods,  wares,  and  merchandise,  material  and  supplies 
to  the  said  partnership,  •  •  •  and  used  in  the  erection 
of  the  said  Washington  School,"  particularly  materials,  sash, 
doors,  etc,  bought  from  the  Everett  Sash  &  Door  Company  at 
Everett,  Washington,  and  converted  them  to  their  own  use,  on 
the  dates  and  in  the  amounts  following:  July  8,  1914,  $165; 
August  8,  $31;  December  21,  $680.40;  January  7,  1915,  $601.52. 
It  is  alleged  that  the  defendants,  aside  from  these  rebates,  have 
in  their  possession  $275  after  the  payment  of  all  debts  of  the 
copartnership,  which  sum  belongs  to  the  plaintiff;  that  there 
remains  in  possession  of  the  defendants  a  large  amount  of  per- 
sonal property  consisting  of  a  concrete-mixer,  a  spouting  sys- 
tem, tools,  implements,  etc.;  and  that,  though  plaintiff  has 
made  demand  of  defendants  that  they  account  for  and  pay 
to  him  his  share  of  the  said  secret  rebates,  they  have  refused 
to  do  so.    The  prayer  is  for  a  dissolution  of  the  copartner- 
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ship  and  for  a  general  accounting  and  settlement  of  its  af- 
fairs. 

The  defendants  in  their  answer  admit  that  they  have  in 
their  possession  $275  belonging  to  plaintiff,  but  deny  all  the 
allegations  charging  them  with  wrongdoing. 

The  court  found  generally  that  there  was  due  plaintiff  from 
defendant  J.  R.  Silver,  Jr.,  the  sum  of  $757.98  as  his  share 
of  the  rebates,  but  that  nothing  was  due  from  J.  R.  Silver,  Sr. 
It  rendered  judgment  for  plaintiff  against  the  former  for  the 
amount  found  due,  \yith  costs,  and  in  favor  of  the  latter  for  his 
eosts.  The  plaintiff  has  appealed  from  the  judgment  and  an 
order  denying  his  motion  for  a  new  trial. 

Counsel  contend  that  while  the  court  properly  found  in 
favor  of  the  plaintiff  as  against  J.  R.  Silver,  Jr.,  for  the  full 
amount  claimed  of  the  rebates,  it  erred  in  finding  that  J.  R. 
Silver,  Sr.,  was  not  liable  in  any  amount.  They  also  contend 
that  it  erred  in  failing  to  declare  a  dissolution  of  the  copart- 
nership and  to  direct  a  general  accounting  and  settlement  of 
its  affairs. 

It  appears  from  the  evidence,  without  dispute,  that  during 
the  progress  of  the  work,  J.  R.  Silver,  Jr.,  was  engaged  in  con- 
ducting a  business  under  the  name  of  Contractors'  Equipment 
Company,  a  copartnership  dealing  in  building  materials,  or 
acting  as  local  agent  for  manufacturers  of  such  materials; 
that  he  negotiated  in  the  name  of  the  Contractors'  Equipment 
Company  with  the  Everett  Sash  &  Door  Company  for  the 
milled  materials  required  by  Silver  &  Johnston  for  the  Wash- 
ington School,  at  a  stipulated  price  to  the  copartnership  of 
$5,912,  with  the  understanding  that  the  Contractors'  Equip- 
ment Company  should  receive  from  the  sash  and  door  com- 
pany, in  the  way  of  rebates  in  cash,  the  difference  between  the 
price  so  agreed  upon  and  what  J.  R.  Silver,  Jr.,  in  his  evidence 
stated  was  the  wholesale  price;  that  the  Contractors'  Equip- 
ment  Company  was  actually  paid  this  difference,  amounting 
to  the  sum  of  $1,595.92.  In  order  to  fix  liability  upon  J.  R. 
Silver,  Sr./  counsel  for  plaintiff  sought  to  show  that  he  was  a 
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member  of  the  Contractors'  Equipment  Company  and  partici- 
pated in  the  division  with  'J.  R.  Silver,  Jr.,  of  the  amount  of 
the  rebates.  They  assumed  the  position  that  the  first  stipula- 
tion quoted  above  from  the  copartnership  agreement,  was 
conclusive  on  this  point.  The  stipulation  is  ambiguous  and, 
standing  alone  without  explanation,  would  perhaps  justify  an 
inference  that  the  two  Silvers  constituted  the  company.  J.  R. 
Silver,  Jr.,  called  by  the  plaintiff  as  a  witness,  was  examined 
at  length.  He  testified  that  the  company  was  composed  of 
himself  and  wife,  that  J.  R.  Silver,  Sr.,  his  father,  was  not 
connected  with  it  in  any  way,  and  that  he  did  not  receive 
any  part  of  the  rebates  paid  by  the  Everett  Sash  &  Door  Com- 
pany. J.  R.  Silver,  Sr.,  also  testified  to  the  same  effect,  though 
he  admitted  that  he  became  a  member  of  the  firm  in  April, 
1916,  about  a  year  after  the  Washington  School  had  been  com- 
pleted. Both  testified  that  the  stipulation  was  inserted  in  the 
agreement  solely  for  the  reason  that  they  were  at  the  time 
conducting  business  on  their  own  separate  accounts  and  de- 
sired to  be  left  at  liberty  to  continue  it  independently  of  the 
copartnership  with  Johnston.  From  the  testimony  as  a  whole 
we  do  not  think  the  court  was  manifestly  wrong  in  finding 
that  J.  R.  Silver,  Sr.,  was  not  a  member  of  the  Contractors' 
Equipment  Company.  It  is  true  that  the  evidcnt^e  is  unsatis- 
factory. After  reading  it,  one  entertains  a  suspicion  that 
neither  of  the  Silvers  told  the  truth.  It  was  the  oflSce  of  the 
district  court,  however,  to  determine  the  credibility  of  these 
witnesses,  and  with  its  conclusion  in  this  behalf  we  do  not  feel 
that  we  should  interfere.  On  the  whole,  we  cannot  say  that 
the  evidence  preponderates  decisively  against  the  conclusion 
reached. 

It  may  be  remarked  that  we  cannot  ascertain  from  the  rec- 
ord definitely  how  the  court,  upon  *he  evidence,  arrived  at  the 
gross  amount  of  rebates  received  by  J.^  R.  Silver,  Jr.,  nor  upon 
what  principle  it  charged  him  with  substantially  one-half  the 
amount  found,  instead  of  one-third,  to  correspond  with  the 
interest  of  the  plaintiff  in  the  copartnership  of  Silver  &  John- 


59  Mont.]  Johnston  v.  Silver  et  al.  201 

[59  Mont.  195.] 

Bton.    Ag  J.  B.  Silver,  Jr.,  does  not  complain  of  this  obvious 
error,  we  pass  it  without  further  notice. 

Contention  is  made  that  the  court  erred  in  failing  to  declare 
a  dissolution  of  the  copartnership  and  to  order  a  general  ac- 
counting of  its  affairs,  including  a  sale  of  its  assets  and  a  dis- 
tribution of  the  proceeds  among  the  copartners  according  to 
their  several  interests.  The  complaint  does  not  allege  facts 
[1]  sufficient  to  warrant  relief  in  this  behalf.  It  does  not 
allege  that  plaintiff  demanded  a  general  accounting  and  that 
the  defendants  refused  it.  It  alleges  a  demand  and  refusal 
by  defendants  to  account  for  the  rebates.  Nor  does  it  allege 
facts  showing  that  a  necessity  exists  for  adjudging  a  dissolu- 
tion of  the  copartnership.  The  gist  of  an  action  for  an  ac- 
counting is  the  inability  of  the  plaintiff  to  procure  it  for  him- 
self. This  is  a  necessary  prerequisite  to  the  maintenance  of 
an  action  for  this  character  of  relief,  and  therefore  the  de- 
mand and  refusal  must  be  alleged  and  proved.  (Wetzstein  v. 
Boston  (&  Mont  etc,  M.  Co.,  28  Mont.  451,  72  Pac.  865 ;  Ayotte 
V.  Nadeau,  32  Mont.  498,  81  Pac.  145.)  Furthermore,  the 
[2]  copartnership  was  formed  for  the  single  purpose  of  erect- 
ing the  "Washington  School.  By  the  second  stipulation  of  the 
agreement  quoted  supra,  the  parties  selected  th^  method  by 
which  the  settlement  should  be  made  when  the  purpose  of  the 
copartnership  should  be  consummated.  In  the  absence  of  alle- 
gations showing  that  the  acts  of  the  defendants,  or  one  of 
them,  precluded  resort  to  this  method  of  settlement  after  de- 
mand for  an  accounting,  no  one  of  them  could  maintain  an 
action  for  relief.  Courts  were  instituted  to  enforce  rights  and 
to  redress  wrongs,  not  to  do  for  parties  what  they  may  do  for 
themselves.  Upon  consummation  of  the  purpose  of  the  copart- 
nership, it  was  ipso  facto  at  an  end  and  nothing  was  left  to 
be  done  by  the  parties  but  to  settle  its  affairs  under  the  terms 
of  their  agreement.  Evidently  the  court  construed  the  com- 
plaint as  stating  a  case  warranting  recovery  by  the  plaintiff 
of  his  share  of  the  rebates  only  and  granted  him  the  relief  to 
which  he  thus  showed  himself  entitled,  concluding  that  the 
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parties  should  themselves  adjust  the  other  matters  about 
which  there  was  no  controversy.  However  this  nvay  have  been, 
it  committed  no  error  in  refusing  to  adjudge  a  dissolution 
of  the  copartnership  and  to  order  an  accounting  and  settle- 
ment. 

Contention  is  made  that  the  court  erred  in  refusing  to  allow 
plaintiff  to  introduce  evidence  to  show  that  J.  R.  Silyer,  Jr., 
was  wholly  insolvent  at  the  time  of  the  trial.  There  was  no 
error. 

The  judgment  and  order  are  affirmed. 

AssocuTB  Justices  Reynolds,  Coopeb,  Holloway  and 
Galsn  concur. 

Rehearing  denied  March  21,  1921. 


SMOTHERMAN,  Appellant,  v.  CHRISTIANSON,  Respond- 
ent. 

(No.   4,275.) 
(Submitted  January  12,  1921.    Decided  February  21,  1921.) 

[195  Pac.   1106.] 

Default  Judgments — Failure  to  Demand  Entry  of  Judgment — 
Dismissal  of  Action — When  Improper. 

Actions — Dismissal — Neglect  to  Demand  Entry  of  Judgment. 

1.  Under  section  6714,  subdivision  6,  Bevised  Codes,  an  action  may 
be  dismissed  by  the  court  when  after  final  submission,  i.  e,,  a  submis- 
sion which  is  the  equivalent  of  a  verdict  and  when  judgment  may 
be  demanded  as  of  course,  the  party  entitled  thereto  has  neglected  for 
more  than  six  months  to  demand  and  have  judgment  entered. 

Default  Judgments — Entry  of  Judgment. 

2.  In  an  action  upon  a  contract  or  for  the  recovery  of  money  or 
damaged  only,  in  which  the  default  of  the  defendant  has  been  entered 
regularly,  the  plaintiff  is  entitled  to  have  the  clerk  enter  judgment 

2.  Entry   of   default   judgment   by   clerk   without   required    order   of 
court  as  void  or  voidable,  see  note  in  16  Ann.  Gas.  1211. 
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for  the  amount  demanded;  in  other  actions,  after  entry  of  default, 
plaintiff  must  apply  to  tho  court  for  relief. 

Same— Unliquidated  Damages — Default  Admits,  What. 

3.  In  an  action  to  recover  unliquidated  damages,  the  default  of  the 
defendant  admits  the  cause  of  action  and  the  material  and  travers- 
able allegations  of  the  complaint,  but  not  the  amount  of  damages. 

Same — ^Failure  to  have  Judgment  Entered — Improper  Dismissal. 

4.  Where,  in  an  action  for  unliquidated  damages,  plaintiff  did  not, 
after  entry  of  default,  apply  to  the  court,  make  proof  of  his  damages 
and  secure  a  determination  of  the  amount  either  by  the  court  or  by 
the  verdict  of  a  jury,  there  was  no  submission  which  was  the 
equivalent  of  a  verdict,  and  the  court  erred  in  dismissing  the  action 
on  the  ground  that  plaintiff  had  neglected  for  more  than  six  months 
after  entry  of  default  to  demand  and  have  judgment  entered. 

Actions — Failure  to  Prosecute — Dismissal. 

5.  Where  plaintiff  without  sufficient  cause  fails  to  prosecute  his 
action  with  reasonable  diligence,  an  application  to  dismiss  for  that 
reason  is  proper. 

Appeal  from  District  Court,  Blaine  County;  W.  B.  Bhoades, 
Judge. 

Action  by  W.  D.  Smotherman  against  Charles  Christianson. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed  and  remanded. 

Cause  submitted  on  brie&  of  CounseL 

Mr.  W.  B.  Sands,  for  Appellant. 

Mr.  A.  A.  Ororud,  for  Respondent. 

IVIR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Certain  questions  arising  out  of  this  litigation  have  been 
determined  by  this  court  heretofore.  {State  ex  rel.  Smother- 
man V.  District  Court,  50  Mont.  119,  145  Pac.  724 ;  State  ex  rel. 
Smotherman  v.  District  Court,  51  Mont.  495,  153  Pac.  1019.) 
The  action  is  for  damages  for  trespass.  Due  service  of  process 
was  made,  biit  defendant  suffered  his  default  to  be  entered, 
and  after  the  lapse  of  more  than  two  years  moved  the  court 
to  dismiss  the  action  upon  the  ground  that  for  more  than  six 
months  after  the  default  plaintiff  neglected  to  demand  and 
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have  judgment  entered.  The  motion  was  sustained,  judgment 
entered  dismissing  the  complaint,  and  plaintiff  appealed. 

Defendant,  in  moving  for  the  dismissal,  and  the  court,  in 
making  its  order,  proceeded  upon  the  theory  that  after  the 
[1]  lapse  of  more  than  six  months  from  the  entry  of  default 
defendant  was  entitled  to  the  dismissal  as  of  course,  under 
subdivision  6,  section  6714,  Revised  Codes,  which  follows:  *'An 
action  may  be  dismissed:  •  •  •  (6)  By  the  court,  when 
after  verdict  or  final  submission,  the  party  entitled  to  judg- 
ment neglects  to  demand  and  have  the  same  entered  for  more 
than  six  months."  There  was  not  any  verdict  returned  in  this 
case,  and  the  only  question  presented  by  the  record  which 
requires  consideration  is:  Did  the  entry  of  default  constitute 
a  final  submission? 

In  State  ex  rel  Stiefel  v.  District  Coturt,  37  Mont.  298,  96 
Pac.  337,  this  court,  in  construing  the  language  of  the  statute 
above,  said:  ** Applying  the  rule  of  nosoitur  a  sociis,  the  words 
'final  submission,'  found  in  this  subdivision,  mean  a  submis- 
sion which  is  the  equivalent  of  the  return  of  a  verdict,  or,  in 
other  words,  they  refer  to  that  state  of  the  case  when  a  judg- 
ment may  rightly  be  demanded,  as  of  course."  (See,  also. 
State  ex  rel.  Kohl  v.  District  Court,  46  Mont.  348,.  128  Pac. 
582.)  The  phrase  "as  of  course,"  used  in  the  Stiefel  Case, 
above,  means  that  plaintiff  is  entitled  to  the  judgment  without 
the  court  being  called  upon  further  to  investigate  the  truth 
of  the  allegations  upon  which  it  is  founded.  (6  Words  and 
Phrases,  4914.)  Section  6719,  Eevised  Codes,  provides  for 
[2,3]  judgments  by  default  and  the  conditions  under  which 
they  may  be  obtained.  If  the  action  is  upon  a  contract  for  the 
recovery  of  money  or  damages  only,  and  the  default  of  the 
defendant  has  been  entered  regularly,  the  plaintiff  is  entitled 
to  have  the  clerk  entei*  judgment  for  the  amount  demanded, 
etc.  In  other  actions,  after  the  default  has  been  entered,  the 
plaintiff  must  apply  to  the  court  for  relief.  In  this  character 
of  action,  the  verdict  of  a  jury  would  necessarily  determine 
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the  amount  of  damages  to  which  the  plaintiff  is  entitled.  Did 
the  entry  of  default  have  the  same  ^ffectj 

In  an  action  to  recover  unliquidated  damages,  the  default 
[4]i  of  the  •  defendant  admits  the  cause  of  action  and  the 
material  and  traversable  allegations  of  the  complaint,  but  does 
not  admit  the  amount  of  damages.  (23  Cyc.  761;  1  Black  on 
Judgments,  sec.  91.)  The  damages  sought  herein  are  unliqui- 
dated, and  it  follows  that,  before  plaintiff  could  right- 
fully demand  judgment,  he  was  required  to  apply  to  the 
court,  make  proof  of  his  damages,  and  secure  a  determination 
of  the  amount  either  by  the  court  or  by  the  verdict  of  a  jury, 
and,  until  he  did  so,  there  was  not  a  submission  which  was 
the  equivalent  of  a  verdict.  The  case  does  not  come  within 
the  class  contemplated  by  subdivision  B,  section  6714,  above, 
and  the  court  erred  in  its  ruling. 

It  may  or  may  not  be  true  that  plaintiff,  without  suflBcient 
[5]  cause,  failed  to  prosecute  this  action  with  reasonable  dili- 
gence. The  record  does  not  contain  anything  which  reflects 
upon  the  subject.  If  he  did  so  fail,  ^then  application  to  dis- 
miss for  that  reason  would  have  been  proper,  but  such  appli- 
cation would  not  be  grounded  upon  section  6714,  above.  {State 
Savings  Bank  v.  Albertson,  39  Mont.  414,  102  Pac.  692.) 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

<. 

Mb;  Chief  Justice  Bbantly  and  Associate  Justices 
Betnolds,  Coopeb  and  Galen  concur. 
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MoCAULIi-DINSMOBE    CO.,    Respondent,    v.    STEVENS, 

Appellant. 

(No.   4,245.) 

(Submitted,  January  6,  1921.    Decided  February  21,  1921.) 

[00  Pac.  000.] 

Directed    Verdict— Motion    by    Both    Parties— Eflfect— When    Rule    Inap- 
plicable. 

1.  The  rule  that  where  both  parties  move  for  a  directed  verdict,  each 
is  bound  by  the  court's  ruling  if  there  is  any  substantial  evidence 
to  support  it,  has  no  application  where  the  motion  granted  was 
based  upon  a  record  different  from  the  one  upon  which  each  of  the 
motions  was  made. 

Written   Contracts — Varying  Terms   by   Parol    Testimony — Inapplicability 
of  Bule. 

2.  The  rule  excluding  parol  testimony  to  contradict  or  vary  a  written 
instrument  does  not  forbid  inquiry  into  the  object  the  parties  had  in 
executing,  delivering  and  receiving  instruments  made  the  basis  of  an 
action  for  breach  of  grain  buying  contracts,  which  defendant  d&imcd 
were  to  be  used  merely  as  memoranda  to  complete  plaintiff's  office 
files  and  not  to  hold  him  personally  liable  for  delivery  of  the  grain. 

Evidence — Motion  to  Strike  in  Effect  Demurrer. 

3.  A  motion  to  strike  is  in  effect  a  demurrer  to  the  evidence,  and 
admits  as  true  every  fact  which  the  evidence  sought  to  be  stricken 
tends  to  prove. 

[Appeals  from  District  Court,  Choutemi  County;  J.  B.  Leslie, 
Judgo. 

AcnoN  by  the  McCaull-Dinsmore  Company  against  Geo.  H, 
Stevens.  From  a  judgment  for  plaintiff  and  an  order  deny- 
ing him  a  new  trial,  defendant  appeals.    Reversed. 

Mr.  Park  Smith  and  Mr,  HeiXry  C.  Smith,  for  Appellant, 
submitted  an  original  and  supplemental  brief;  Mr.  Henry  C. 
Smith  argued  the  cause  orally. 

The  alleged  contracts  sued  upon  are  void;  they  are  not  sub- 
scribed by  the  plaintiff.     The  signatures  of  both  parties  to  a 

1.  Effect  of  request  by  both  parties  for  direction  of  verdict,  see  notes 
in  6  AniL  Oas.  54^;  13  Ann.  Gas.  372;  Ann.  Cas.  1913G,  1342. 

2.  Admissibility  of  parol  evidence  to  show  purported  contract  as 
sham  contract,  see  note  in  19  Aim.  Oas.  1025. 
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^ntract  must  be  subscribed,  otherwise  the  contract  lacks  mu- 
tuality and  is  void  for  want  of  consideration.  {Ryan  v. 
Dunph/yy  4  Mont.  342,  1  Pac.  710;  Reid  v.  Alaska  Packing 
Assn,,  43  Or.  429,  73  Pac.  337;  Raiche  v.  Morrison,  37  Mont 
244-247,  95  Pac.  1061 ;  30  Cyc.  269 ;  WUkenson  v.  Heavenrich, 
58  Mich.  574,  55  Am.  Rep.  708,  26  N.  W.  139;  Drake  v.  Sea^ 
man,  97  N.  Y.  230.) 

When  a  contract  has  been  solemnly  reduced  to  writing,  the 
presumption  is  that  it  embodies  and  e?:presses  the  agreement 
of  the  parties,  the  meeting  of  minds.  But  this  presumption 
may  always  be  overcome  by  showing  that  in  fact  there  was 
no  such  contract  between  the  parties.  We  submit  that  the 
evidence  introduced  by  the  defendant  and  stricken  out  raised 
a  question  of  fact  that  should  have  been  submitted  to  the  jury. 
It  is  our  contention  that  all  of  the  evidence  introduced  by 
the  defendant  was  admissible  under  the  original  answer  in 
the  case,  which  was  simply  a  general  denial  {Hellmuth  v. 
Benoist,  144  Mo.  App.  695,  129  S.  W.  257,  258;  Wilkerson  v. 
Famham,  82  Mo.  672),  but  however  that  may  be,  the  amended 
answer  makes  a  direct  assault  on  the  written  memoranda. 
The  defendant  alleges,  in  effect,  that  these/ memoranda  are  not 
contracts  at  all.  {Hennessy  v.  Kennedy  Co.,  30  Mont.  266, 
76  Pac.  291 ;  BoKn  Mfg.  Co.  v.  Harrison,  13  Mont.  293,  34  Pac. 
313 ;  Hawkins  v.  Borland,  14  Cal.  414 ;  Kelly  v.  Ellis,  39  Mont. 
597,  104  Pac.  §73;  Acme  Food  Co.  v.  Older,  64  W.  Va.  255, 
61  S.  B.  235;  Rice  v.  Rice,  101  Kan.  20,  165  Pac.  799.)  No 
statute  is,  or  ever  was,  necessary,  in  order  to  permit  the  proof 
introduced  by  the  defendant  Stevens.  It  was  admissible  under 
the  common  law.  A  question  of  fact  Was  raised  that  should 
have  been  submitted  to  the  jury  for  decision.  {Lafitte  v. 
Shawcross,  12  Fed.  519 ;  Bartholomew  v.  Fell,  92  Kan.  64,  139 
Pac.  1016 ;  Webster  v.  Smith,  72  Vt.  12,  47  Atl.  101 ;  Campbell 
V.  Davis,  94  Miss.  164,  19  Ann.  Cas.  239,  47  South.  546;  Cocke 
V.  Blackbourne,  57  Miss.  689;  17  Cyc.  694.) 
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Messrs.  Day  &  Mapes  and  Messrs.  Norris  &  Hurd,  for  Re- 
spondent, submitted  an  original  and  a  supplemental  briei; 
Mr.  E.  L.  Norris  argued  the  cause  orally. 

"Where  both  parties  ask  for  a  directed  verdict,  and  do  not 
thereafter  a$k  for  the' submission  of  certain  questions  to  the 
jury,  they  therfeby  assume  the  facts  to  be  undisputed  and  their 
request  amounts  to  a  submission  of  the  whole  case  to  the  court, 
and  its  decision  upon  the  facts  has  the  same  effect  as  the 
verdict  of  a  jury.  (Empire  St.  Cattle  Co.  v.  Atchison  etc. 
By.  Co.,  210  U.  S.  1,  15  Ann.  Cas.  70,  52  L.  Ed.  931,  28  Sup. 
Ct.  Rep.  607;  Beuttell  v.  Magone,  157  U.  S.  154,  39  L.  Ed. 
654,  15  Sup.  Ct.  Rep.  566;  Sena  v.  American  Turquoise  Co., 
220  U.  S.  497,  55  L.  Ed.  559,  31  Sup.  Ct.  Rep.  488;  Sam- 
pliner  v.  Motion  Picture  Patents  Co.  (C.  C.  A.),  255  Fed.  242; 
Baker  v.  D.  Appleton  &  Co.,  187  N.  T.  548,  80  N.  E.  1104, 
affirming  107  App.  Div.  358,  95  N.  Y.  Supp.  125;  Kane  -v. 
Detroit  Life  Ins.  Co.,  204,  Mich.  357,  170  N.  W.  35 ;  Butcher 
V.  Butcher,  21  Colo.,  App.  416,  122  Pac.  397;  Van  Woert  v. 
Modern  Woodmen  of  America,  29  N.  D.  441,  151  N.  W.  224; 
Lowe  V.  Vermont  Sav.  Bank,  90  Vt.  532,  98  Atl.  1023 ;  Daivley 
V.  Congdon  (R.  I.),  105  Atl.  393.)  The  rule  is  that  the  deci- 
sion of  the  court,  such  motions  pending,  will  not  be  disturbed 
when  supported  by  any  substantial  evidence.  {Mwrch  Bros. 
Construction  Co.  v.  Johnson,  203  Fed.  1,  121  C.  C.  A.  353; 
United  States  v.  Two  Baskets,  205  Fed.  37,  123  C.  C.  A.  310; 
De  Burg  v.  Armenta,  22  N.  M.  443,  164  Pac.  838;  Landa/u  v. 
Veith,  164  N.  Y.  Supp.  230;  Modern  Woodmen  of  America  v. 
Berry,  100  Neb.  820,  161  N.  W.  534.) 

We  have  made  an  exhaustive  examination  of  the  authori- 
ties sustaining  the  foregoing  position  for  the  reason  that  it 
is  admitted  that  there  are  some  decisions  contra  in  this  coun- 
try. The  Michigan  courts  at  first  waivered,  as  did  the  Iowa, 
New  Mexico,  Vermont  and  Wisconsin  courts.  (See  Lonier  v. 
Ann  Arbor  Sav.  Bank,  153  Mich.  253,  116  N.  W.  1088 ;  Hamill 
V.  Joseph  Schlitz  Brewing  Co.,  165  Iowa,  266,  143  N.  W.  99; 
German  Savings  Bank  v.  Bates  Addition  Imp.  Co.,  Ill  Iowa, 
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432,  82  N.  W.  1005;  Bank  of  Commerce  v.  Broyles,  16  N.  M. 
414,  120  Pac.  670;  Fitzsimmons  v.  Richardson,  86  Vt.  229,  84 
Atl.  811 ;  Hiie  v.  Keene,  149  Wis.  207,  Ann.  Cas.  1913D,  251, 135 
N.  W.  354.)  However,  the  language  of  the  courts  in  these  earlier 
decisions  which  might  be  construed  as  not  entirely  in  harmony 
with  later  decisions  from  the  same  courts  after  all  goes  no  further 
than  holding  in  harmony  with  what  we  concede  to  be  the 
authority  that  the  parties  may,  notwithstanding  both  move 
for  a  directed  verdict,  subsequently  thereto  require  the  court 
to  submit  to  the  jury  certain  findings  of  fact. 

Mutuality:  We  submit  the  following  authorities  to  sustain 
the  proposition  that  where  the  contract,  even  if  signed  by  only 
one  party  thereto,  is  accepted  and  acted  up(^n  by  the  other 
party,  it  becomes  binding  upon  both,  the  same  as  if  signed  by 
both:  Stetnbrenner  v.  Minot  Auto  Co.,  56  Mont.  27,  180  Pac. 
729 ;  Reedy  v.  Smith,  42  Cal.  245 ;  Vogel  v.  Pekoe,  157  111.  339, 
30  L.  B.  A.  491,  42  N.  E.  386;  Bvlmnkle  v.  iOramjr,  27  S.  C. 
376,  13  Am.  St.  Rep.  645,  3  S.  E.  776;  Grove  v.  Hodges,  55 
Pa.  St.  504 ;  Street  v.  Chapman,  29  Ind.  142 ;  Marshall  v.  Hann, 
17  N.  J.  L.  425;  Dom  v.  Morse,  62  Iowa,  231,  17  N.  W.  495; 
Attix  V.  Pelan,  5  Iowa,  336. 

To  satisfy  the  statute  of  frauds,  and  likewise  the  require- 
ment of  mutuality,  the  name  of  the  party  to  be  charged  may 
be  either  in  writing  or  in  print,  or  by  stamping,  and  it  may 
be  in  the  body  of  the  writing  or  at  the  beginning  or  at  the 
end  of  it,  and  if  the  instant  case  does  not  come  within  the 
above  authorities,  it  is  submitted  that  it  comes  within  this 
principle,  sustained  by  the  following  authorities:  Saunderson 
V.  Jackson,  2  Bos.  &  P.  238,  126  Eng.  Reprint,  1257;  KUday 
V.  Schancupp,  91  Conn.  29,  98  Atl.  335;  Amsrioan  Union  Trust 
Co.  V.  Never  Break  Range  Co.,  196  Mo.  App.  206,  190  S.  W. 
1045;  Dinuba  Farmers'  etc.  Co.  v.  Orocer  Co.,  193  Mo.  App. 
236,  182  S.  W.  1036  j  Berryman  v.  Childs,  98  Neb.  450,  Ann.  Cas. 
1918B,  1029,  153  N.  W.  486;  Ooldomtz  v.  Henry  Kupfer  Co.,  80 
Misc.  Rep.  487, 141  N.  Y.  Supp.  531.  This  evidence,  complained 
of  as  having  been  improperly  stricken,  was  properly  stricken  from 
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the  record  for  the  following  reasons:  The  writings  themselves 
being  unambiguous  in  this  respect  are  the  only  legitimate  evidence 
of  the  parties'  intent  and  as  to  what  their  understanding  was. 
{WestJiaven  Water  Co,  v.  Redfield,  58  Conn.  39,  18  Atl.  978.) 
In  such  cases  the  intention  of  the  parties  is  to  be  gathered 
from  the  words  used.  {Shuler  v.  Allan,  45  Colo.  372,  101  Pac. 
350;  Smith  V.  Merrill,  134  Wis.  227,  114  N.  W.  508;  Crane's 
Nest  Coal  dk  Coke  Co.  v.  Virginia  Iron  etc,  Co,,  105  Va.  785, 
54  S.  E.  884;  Schneider  v.  Txurner,  130  111.  28,  6  L.  R.  A.  164, 
22  N.  E-  497.)  Having  voluntarily  selected  the  words  by 
which  they  chose  to  be  bound,  parties  to  written  contracts  are 
held  bound  by  them.  (Mailan  v.  May,  13  Mees.  &  W.  511,  153 
Ensg.  Reprint,  213;  Dmght  v.  Oermania  Life  Ins.  Co.,  103 
N.  Y.  341,  57  Am.  Rep.  729,  8  N.  E.  654;  Reagan  v.  Bruff, 
49  Tex.  Civ.  App.  226,  108  S.  W.  185.)  A  complete,  valid, 
written  contract  merges  all  prior  and  contemporaneous  nego- 
tiations  and  agreements  within  its  purview,  and  if  the  parol 
evidence  is  not  really  collateral,  but  is  an  element  of  the  writ- 
ten contract,  or  tends  to  vary  or  contradict  the  same,  either 
in  its  express  provisions  or  its  legal  import,  it  is  inadmissible. 
(Elliott  on  Contracts,  sec.  1633;  Western  Savings  <fe  Loan  Co. 
V.  Smith,  42  Mont.  442,  113  Pac.  475 ;  Ming  v.  Pratt,  22  Mont. 
262,  56  Pac.  279;  Armington  v.  Stelle,  27  Mont.  13,  94  Am. 
St.  Rep.  811,  69  Pac.  115;  Lehrkind  v.  McDonnell,  51  Mont. 
343,  153  Pac.  1012 ;  Kelly  v.  Ellis,  39  Mont.  597,  104  Pac.  873 ; 
Seitz  V.  Brewers  R.  M.  Co.,  141  U.  S.  510,  35  L.  Ed.  837,  12 
Sup.  Ct.  Rep.  46;  Schriner  v.  Dickinson,  20  S.  D.  433,  107 
N.  W.  536.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  complaint  sets  forth  three  causes  of  action,  all  in 
identical  terms  except  so  far  as  the  amounts  involved  are 
concerned.  The  first  counts  upon  a  contract  dated  July  28, 
1914,  for  the  sale  and  delivery  of  30,000  bushels  of  wheat,  at 
73 V^  cents  per  bushel;  the  second  upon  a  contract  dated  July 
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29,  1914,  for  4,000  bushels,  at  70  cents  per  bushel,  and  the 
third  upon  a  contract  dated  July  30,  1914,  for  8,000  bushels, 
at  75  cents  per  bushel.  The  complaint  discloses  the  amount 
delivered  on  each  contract,  the  amount  not  delivered,  and  the 
consequent  damages.  The  same  defense  was  made  to  each 
cause  of  action,  and  an  exposition  of  one  cause  of  action  and 
the  defense  thereto  will  suffice  for  all  and  illustrate  the  con- 
troversy in  this  court. 

In  support  .of  his  first  cause  of  action,  plaintiff  introduced 
in  evidence  a  writing  (Exhibit  **A'')  in  words  and  figurei 
following,  to- wit: 

.  "Helena,  Montana,  July  28,  1914. 
Geo.  H.  Stevens, 

Fort  Benton,  Montana. 
We  confirm  purchase  of  you  as  follows:    30,000  bushels 
No.  2  or  better  Hard  Montana  wheat  at  73i/^c.  per  bushed  fob. 
-  Benton,  Montana.    September-October  delivery  at  Duluth.    Du- 
luth   terms.    Duluth   terms    are   shipper   pays   on   each   car: 
Weighing   and   inspection   $.75.    Interest    on   draft.    Freight 
on  dockage.    Billing — The  McCaull-Dinsmore  Co.,  Duluth,  Minn. 
"Make  draft  with  B/L  attached  on  our  Minneapolis  office. 
**This  contract  is  accepted  by 
"Geo.  H.  Stevens, 

"Tours  very  truly, 
"The  McCaull-Dinsmore  Co." 

Evidence  was  also  introduced  tending  to  prove  that  this 
exhibit  was  signed  and  delivered  by  defendant;  the  amount 
of  grain  delivered  under  it;  the  amount  which  defendant 
failed  and  refused  to  deliver,  and  the  damages  suffered  by 
plaintiff  in  consequence  of  the  breach.  In  support  of  the 
second  and  third  causes  of  action,  plaintiff  introduced  Exhib- 
its "B"  and  "C,"  respectively,  for  all  purposes  of  this  case 
identical  with  Exhibit  "A,"  except  as  to  the  amounts  involved. 

As  shown  by  his  pleading  and  evidence,  the  defendant  un- 
dertook to  make  substantially  the  following  defense:  Some 
time  prior  to  July  28,  1914,  he  entered  into  an  oral  agree- 
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ment  with-  one  G.  A.  Bailey,  an  agent  of  plaintiff,  to  the  effect 
that  he  (defendant)  should  act  as  agent  of  plaintiff,  for  its 
accommodation  and  without  compensation  to  defendant,  in 
buying  wheat  for  plaintiff  from  the  growers  in  the  neighbor- 
hood of  Fort  Benton,  where  defendant  resides;  that  in  pursu- 
ance of  that  agreement  he  did  purchase  various  amounts  of 
grain  for  plaintiff's  account;  that  thereafter,  about  August 
14,  1914,  Bailey  presented  to  him  Exhibit  **A''  (in  the  con- 
dition in  which  it  was  before  his  signature  was  attached)  and 
requested  him  to  sign  it;  that  he  refused  to  do  so  unless  and 
until  it  was  understood  that  the  memorandum  should  be  used 
only  as  evidence  of  the  amount  of  grain  purchased  by  defend- 
ant for  plaintiff  and  that  defendant  should  not  be  held  per- 
sonally to  deliver  the  grain;  that  thereupon  Bailey  promised 
and  agreed  that  if  he  would  sign  and  deliver  the  exhibit,  it 
would  be  used  by  Bailey  only  as  a  memorandum  to  complete 
the  files  and  records  in  his  office  at  Helena  and  for  no  other 
purpose,  and  in  no  event  would  it  be  used  to  hold  defendant 
personally  liable  to  deliver  the  grain  mentioned;  that  relying 
upon  the  promise  and  representations  made  by  Bailey  in  that 
behalf,  and  not  otherwise,  he  signed  and  delivered  the  exhibit 
to  Bailey;  that  he  did  not  deliver  any  grain  under  any  of 
these  exhibits;  that  the  only  deliveries  were  made  by  the 
growers  under  the  arrangement  indicated,  and  that  this  fact 
was  known  to  plaintiff.  When  the  introduction  of  evidence 
was  concluded,  counsel  for  plaintiff  moved  the  court  to  strike 
out  substantially  all  of  defendant's  evidence.  Counsel  for 
defendant  moved  for  a  directed  verdict,  and  counsel  for 
plaintiff  did  likewise.  The  court  first  denied  defendant's 
motion,  then  struck  out  defendant's  evidence,  and  then  di- 
rected a  verdict  for  plaintiff.  From  the  judgment  entered 
pursuant  to  that  verdict  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  defendant  appealed. 

Counsel  for  plaintiff  contend  that,  since  each  party  moved 
[1]  for  a  directed  verdict  in  his  favor,  each  is  b6und  by 
the   court's   ruling   if  there   is   any   substantial   evidence   to 
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sapport  it.  That  is  the  general  rule  recognized  by  the  au- 
thorities and  apprbved  by  this  court  in  Fifty  Associates  Co. 
V.  Quigley,  56  Mont.  348,  185  Pac.  155,  but  it  cannot  have  any 
application  to  the  case  where,  as4n  this  instance,  the  motion 
made  by  plaintiff  was  granted  upon  a  record  altogether  dif- 
ferent from  the  one  upon  which  each  of  the  motions  was 
based. 

The  principal  controversy  presented  is:  Was  error  com- 
[2]  mitted  in  striking  out  defendant's  evidence f  It  is  ap- 
parent from  the  record  that  the  court  proceeded  upon  the 
theory  that  the  only  effect  of  the  evidence  was  to  vary  or 
contradict  the  terms  of  the  writings  (Exhibits  "A,**  "B" 
and  ''G")>  &nd  that  therefore  it  was  incompetent  under  the 
express  provisions  of  section  7873,  Revised  Codes. 

We  entertain  serious  doubt  whether  either  of  the  exhibits 

above  is  a  bilateral  contract,  but  independently  of  that  the 

« 

question  arises:  May  the  defendant  by  parol  evidence  estab- 
lish the  fact  that  each  of  the  exhibits  was  signed  by  him, 
and.  delivered  to  Bailey,  for  a  purpose  other  than  the  pur- 
pose for  which  it  is  now  being  used — as  the  basis  of  an 
action  f  The  evidence  was  competent  and  material  and  its 
production  did  not  infringe  the  parol  evidence  rule.  De- 
fendant did  not  seek  to  vary,  contradict  or  even  explain  the 
terms  of  the  exhibits.  He  sought  only  to  show  that  he  signed 
and  delivered  them  to  Bailey  to  be  held  by  him  as  memo- 
randa of  the  grain  purchased  by  defendant  for  plaintiff's 
account,  to  complete  the  records  and  files  of  the  Helena  office, 
and  not  as  evidence  that  defendant  had  bound  himself  per- 
sonally to  deliver  the  grain. 

In  Peugh  v.  Davis,  96  U.  S.  332,  24  L.  Ed.  775  [see,-  also, 
Rose's  U.  S.  Notes],  the  court  said:  **The  rule  which  ex- 
cludes parol  testimony  to  contradict  or  vary  a  vnritten  in- 
strument has  reference  to  the  language  used  by  the  parties. 
That  cannot  be  qualified  or  varied  from  its  natural  import, 
but  must  speak  for  itself.  The  rule  does  not  forbid  an  in- 
quiry into  the  object  of  the  parties  in  executing  and  receiv- 
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ing  the  instrument."  That  doctrine  was  reiterated  by  the 
court  in  Brick  v.  Brick,  98  U.  S.  514,  25  L.  Ed.  256  [see, 
also,  Rose's  U.  S.  Notes]. 

In  Clark  v.  Ducheneaxiy  26  Utah,  97,  72  Pac.  331,  the  issue 
presented  was  whether  the  note  sued  upon  was  executed  and 
delivered  for  money  borrowed  or  as  security  for  the  per- 
formance of  an  oral  agreement  for  the  purchase  of  stock. 
The  court  said:  ** Under  such  an  issue  it  was  competent  to 
offer  and  admit  evidence  to  show  what  the  purpose  of  the 
parties  was  in  executing,  delivering  and  receiving  the  note." 

In  Bar{holomew  v.  Fell,  92  Kan.  64,  139  Pac.  1016,  the 
court  said:  ''The  general  rule 'is  that  parol  evidence  is  admis- 
sible to  establish  a  fact  collateral  to  a  written  instrument  which 
would  control  its  effect  and  operation  as  a  binding  agree- 
ment." To  the  same  effect  are:  Hutchins  v.  Hebbardf  34 
N;  T.  24;  Daumes  v.  Union  Congregational  Society,  63  N.  H. 
151;  Baldtvin  v.  Carter,  17  Conn.  201,  42  Am.  Dec.  735; 
2  Elliott  on  Contracts,  sec.  1641;  4  Page  on  the  Law  of  Con- 
tracts, sees.  2176-2179;  Bohn  Mfg.  Co.  y.^  Harrison,  13  Itfont. 
293,  34  Pac.  313;  McCaskey  Register  Co.  v.  Bennett,  6  Ala. 
App.  185,  60  South.  541. 

Counsel  for  plaintiff  may  not  discuss  the  credibility  of 
[3]  defendant'  or  the  weight  to  be  given  to  his  testimony. 
Their  motion  to  strike  is  in  effect  a  demurrer  to  the  evidence 
and  admits  as  true  every  fact  which  defendant's  evidence 
tends  to  prove  {Koerner  v.  Northern  Pac.  Ry.  Co.,  56  IMont. 
511,  186  Pac.  337).  If  his  testimony  is  true,  he  executed 
and  delivered  these  exhibits  as  mere  memoranda,  and  under 
an  agreement  with  Bailey  that  they  should  not  be  used  for 
any  other  purpose,  and  the  delivery  of  them  by  Bailey  to 
plaintiff,  and  its  use  of  them  as  evidence  of  defendant's  per- 
sonal liability  to  deliver  the  grain,  constituted  a  fraudulent 
perversion  of  their  object  and  purpose  and  rendered  them 
invalid  as  the  basis  of  an  action.  {Bell  v.  Shibley,  33  Barb. 
(N.  Y.)  610.)  For  the  same  reason  the  court  erred  in  sus- 
taining an  objection  to  the  introduction  of  defendant's  Ex- 


59  Mont.]  McRae  v.  Lethlean  et  al.  215 

hibit  "G,"  which  tended  to '  corroborate  his  oral  testimony. 
It  is  immaterial  whether  he  was  in  fact  constituted  an  agent 
of  plaintiflf  or  whether  he  was  only  a  volunteer — a  mere 
go-between.  If  his  testimony  is  true,  he  was  not  the  seller  of 
the  grain  and  was  not  bound  to  deliver  it. 

Under  this  view  of  the  case,  the  court  erred  in  striking  out 
defendant's  evidence,  and  in  consequence  thereof  the  judg- 
ment and  order  are  reversed  and  a  new  trial  ordered. 

Reversed  and  remanded. 

Mb.  Chief  fJ*usTiCB  Brantly  and  Associate  Justices  Rey- 
nolds, CooPEB  and  Qalen  concur. 


McRAE,  Appellant,  v.  LETHLEAN  bt  al..  Respondents. 

(No.  4,278.) 
(Submitted  January  12,  1921.    Decided  February  21,  1921.) 

[00  Pac.  000.] 

Mdliciotts  Prosecution — Excessive  Verdict — New  Trial — Condi- 
tianal  Order — Discretion. 

New  Trial — Kxces8i?e  Damages — Conditional  Order — ^Remission  of  Excess — 
Discretion. 

1.  Where  motion  for  new  trial  is  asked  for  on  the  ground  of  ex- 
cessive damages  appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice,  the  court  may,  in  its  discretion,  make  an  order 
granting  the  motion  unless  the  successful  party  remit  within  a  certain 
number  of  days  a  portion  of  the  award,  its  action  not  being  review- 
able except  in  case  of  abuse  of  discretion. 

Malicious  Prosecution — Excessive  Verdict — New  Trial — Conditional  Order — 
Discretion. 

2.  In  an  action  for  malicious  prosecution  of  charges  of  insanity 
against  plaintiff,  where  the  only  actual  damages  proven  amounted 
to  $125,  and  the  verdict  returned  was  for  $4,500,  the  plaintiff  not 
having  been  imprisoned  but  left  in  the  care  of  a  relative,  evidence 
held  not  to  disclose  abuse  of  discretion  in  granting  a  new  trial  unless 

•,  plaintiff  remit  half  of  the  award. 

Appeal  from  District  Court,  Fergus  County;  H.  L.  De  Kali, 
Judge. 
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Action  by  Edward  P.  McRae  against  Benjamin  Lethlean 
and  others.  Judgment  for  plaintiff.  From  an  order  granting 
defendants  a  new  trial,  he  appeals.    Affirmed. 

Mr.  E.  K.  Cheadle,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

It  is  the  contention  of  appellant  that  the  verdict  is  not  ex- 
cessive. It  was  for  the  jury  to  decide  what  damages  the 
plaintiff  wa^  entitled  to.  He  proved  actual  damages  in  the 
sum  of  $125,  which  is  not  disputed.  Damage  to  the  reputa- 
tion or  good  fame  is  necessarily  somewhat  indefinite.  It  is 
left  to  the  jury  for  determination.  There  is  no  legal  rule 
for  measuring  such  damages.  The  amount  to  be  awarded 
rests  within  the  discretion  of  the  jury,  and  unless  their  ver- 
dict is  so  large  as  to  indicate  that  it  was  the  result  of  passion 
or  prejudice  or  a  disregard  of  the  evidence,  such  verdict  ia 
conclusive,  and  will  not  be  set  aside  as  excessive  either  by  the 
trial  court  or  on  appeal.  (8  Ruling  Case  Law,  sec.  215.) 
Exemplary  damages  may  be  allowed  in  such  a  case  without 
any  prayer  therefor.  The  plaintiff  may  recover  damages  to 
his  reputation,  and  in  this  case  damages  to  his  reputation  are 
of  the  same  character  as  if  the  action  were  for  slander  and 
libel.  ''There  can  be  but  one  assessment  of  damages  for  a 
cause  of  action  for  malicious  prosecution,  and  all  the  damages 
must  be  included  in  it."     (18    Ruling  Case  Law,  sec.   53.) 

The  plaintiff  may  recover  punitive  damages  in  addition  to 
compensatory  damages.  In  this  ca^e  he  seeks  punitive  dam- 
ages in  addition  to  damage  caused  by  necessary  expense  in- 
curred by  him,  and  damage  to  his  good  fame  or  reputation. 
It  is  not  necessary  to  plead  punitive  damages  in  this  juris- 
diction. If  the  facts  of  the  case  reveal  want  of  probable  cause 
and  malice,  punitive  damages  may  be  assessed. 

It  is  not  pos&ible  to  say,  in  this  case,  how  much  of  the 
award  is  for  compensatory  or  how  much  for  punitive  dam- 
ages. No  segregation  was  requested  by  the  defendants,  and 
they  cannot  complain  of  any  failure  of  the  court  to  instruct 
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thereon.  The  actual  damages  of  $125  are  proved  without 
contradiction.  This  is  sufBcient  to  support  an  award  of  puni- 
tive damages.  A  part  of  the  award  may  have  been  for  dam- 
ages to  appellant's  good  name  or  reputation  and  a  part  may 
have  been  exemplary.  It  is  not  possible  to  determine  this 
from  the  verdict  in  this  case. 

« 

Mr.  C.  J.  Marshall  and  Messrs.  Blackford  d:  nuntoon,  for 
Respondents,  submitted  a  brief;  Mr.  W.  M.  Blackford  argued 
the  cause  orally. 

This  court  has  repeatedly  held  that  the  trial  court  has 
the  power,  where  it  considers  the  verdict  larger  than  the 
evidence  justified  or  that  the  verdict  is  the  result  of  passion 
or  prejudice,  to  order  a  new  trial  unless  the  plaintiff  agrees 
to  remit  a  part  of  the  judgment.  {Chicago  Title  ds  Trust  Co. 
v.  O'Mairr,  25  Mont.  242,  64  Pac.  506;  State  y.  District  Court, 

38  Mont.  119,  99  Pac.  139;  Tergy  v.  Helena  Light  &  B.  Co., 

39  Mont.  213,  18  Ann.  Cas.  1201,  102  Pac.  310 ;  John  v.  Norths 
em  P.  By.  Co.,  42  Mont.  18,  32  L.  B.  A.  (n.  s.)  85,  111  Pac. 
632;  Forquer  v.  North,  42  Mont.  272,  112  Pac.  439;  Flaherty 
V.  Butte  Elec.  By.  Co.,  43  Mont.  141,  115  Pac.  40.) 

The  damages  awarded  were  excessive.  In  the  case  of  Wright 
V.  Hagerman  (Ky.),  42  S.  W.  917,  a  verdict  of  $4,500  was 
held  excessive  where  the  plaintiff  was  arrested,  accused  of 
forgery  and  put  under  bond  and  the  grand  jury  refused  to 

• 

indict.  Seabridge  v.  McAdam,  119  Cal.  460,  51  Pac.  691,  a 
case  of  malicious  prosecution,  where  the  plaintiff  had  been 
arrested  for  malicious  mischief  and  acquitted,  the  supreme 
court  of  California  stated:  *'In  view  of  all  the  facts,  it  would 
seem  that  the  amount  of  damages  awarded  to  plaintiff  ($800) 
may  be  said  to  be  somewhat  excessive."  In  Phelps  v.  Cogs- 
weU,  70  Cal.  201,  11  Pac.  628,  the  plaintiff  was  arrested  upon 
a  warrant  charging  assault  and  was  required  to  give  bail  but 
was  not  confined — appeared  twice  in  the  police  court  prepared 
to  go  to  trial.  Verdict  was  for  $7,000;  reduced  to  $3,500; 
heid  that  it  should  have  been  reduced  to  $1,000.    The  case  of 
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BillingsUy  v.  Maas,  93  Wis.  176,  67  N.  W.  49,  was  a  case 
of  malicious  prosecution,  the  plaintiff  having  been  arrested 
upon  a  criminal  charge  of  embezzlement  and  allegations  of 
injury  to  person,  rel)utation,  feelings  and  business  standing 
were  made,  and  an  allegation  of  $50  he  was  compelled  to  pay 
to  secure  his  discharge.  Damages  were  laid  at  $5,000.  The 
verdict  was  for  $3,500.  Heldy  that  no  larger  verdict  than  for 
$1,000  could  be  sustained.  (See,  also,  Davis  v.  Seeley,  91 
Iowa,  583,  51  Am.  St.  Rep.  356,  60  N.  W.  183;  Ruth  v.  St. 
Louis  Transit  Co.,  98  Mo.  App.  1,  71  S.  W.  1055;  Farrell  v. 
8i.  Louis  Transit  Co.,  103  Mo.  App.  454,  78  S.  W.  312.) 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Action  was  brought  by  plaintiff  to  recover  damages  for  the 
alleged  malicious  prosecution  of  charges  of  insanity  against 
him  by  defendants.  Verdict  was  rendered  for  plaintiff  in 
the  sum  of  $4,500  and  judgment  entered  accordingly.  Mo- 
tion for  a  new  trial  was  made,  upon  which  the  court  made 
an  order  granting  a  new  trial  unless  plaintiff  would,  within 
fifteen  days  thereafter,  remit  fifty  per  cent  of  the  damages 
for  which  judgment  was  given.  Plaintiff  declined  to  comply 
with  the  condition  and  appealed  from  the  order  granting  a  new 
trial.  The  specifications  of  error  raise  only  the  question  as 
to  whether  or  not  the  court  erred  in  granting  a  new  trial  upon 
the  condition  mentioned. 

The  rule  has  been  established  in  this  state  by  several 
[1]  decisions  that  the  trial  court,  in  the  exercise  of  its  dis- 
cretion, may  make  a  conditional  order  of  this  character  when 
application  for  new  trial  is  based  upon  excessive  damages 
appearing  to  have  been  given  under  the  influence  of  passion 
or  prejudice.  (Chicago  Title  &  Trust  Co.  v.  O'Marr,  25 
Mont.  242,  64  Pac.  506;  State  ex  rel.  Cohn  v.  District  Court, 
38  Mont.  119,  99  Pac.  139;  John  v.  Northern  Pac.  By.  Co., 
42  Mont.  18,  32  L.  R.  A.  (n,  s.)  85,  111  Pac.  632;  Forquer  v. 
North,  42  Mont.  272,  112  Pac.  439;  Flaherty  v.  Butte  El.  By. 
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Co.,  43  Mont.  141,  115  Pac.  40.)  Inasmuch  as  this  is  a  matter 
of  discretion,  the  action  of  the  trial  court  will  not  be  re- 
versed unless  it  appears  that  such  discretion  has  been  abused. 

The  evidence  shows  that  in  July,  1911,  plaintiff  became 
[2]  violently  insane,  being  afficted.with  the  form  of  insanity 
known  as  paresis,  and  was  committed  to  the  insane  asylum 
at  Warm  Springs.  After  being  confined  in  the  asylum  for 
about  two  years,  plaintiff  was  released  and  returned  to  his 
home  county.  Shortly  after  plaintiff's  return,  defendants 
filed  petition  alleging,  among  other  things,  that  he  was  insane 
and  unsafe  to  be  at  large,  and  praying  for  his  arrest  and  for 
adjudication  as  to  his  sanity.  The  evidence  as  to  probable 
cause  for  filing  this  petition  was  decidedly  in  conflict,  making 
that  a  question  of  fact  for  the  jury.  Plaintiff  was  not  im- 
prisoned upon  the  arrest  but  left  in  the  care  of  his  brother- 
in-law,  at  whose  home  he  stayed,  with  freedom  to  come  and 
go  as  he  pleased.  The  only  actual  damages  proven  were  the 
sum  of  $125,  the  balance  of  the  verdict  being  given  in  a  lump 
sum  for  damages  to  feelings  and  reputation  and  by  way  of 
punishment.  We  have  carefully  reviewed  the  evidence  in 
this  case  and  cannot  say  that  the  trial  court  abused  its  dis- 
cretion in  granting  motion  for  new  trial  upon  the  condition 
specified. 

The  order  granting  new  trial  is  affirmed  and  the  cause 
remanded  for  further  proceedings. 

'Affirmed. 

Me.  Chief  Justice  Bbantly  and  Associate  Justices 
Cooper,  Holloway  and  Galen  concur. 

Rehearing  denied  March  19,  1921. 
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In    bb    SATTES'    ESTATE.    STATE,    Appellant,    v. 
EISENHAUEE,  Executrix,  Respondent. 
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Estates    of    Deceased    Persons  —  Inheritance     Tax  —  Fixing 
Amount — Appealable  Orders — *' Claims. 


ff 


Estates  of  Deceased  Persons — "Claims" — Inheritance  Tax. 

1.  A  "claim"  against  the  estate  of  a  deceased  person,  within  the 
meaning  of  section  7098,  subdivision  3,  Revised  Codes,  means  any 
pecuniary  demand  against  the  estate,  and  therefore  comprises  an  in- 
heritance tax. 

Same — Inheritance  Tax — Order  Fixing  Amount — Appealable  Order — ^Failure 
to  Appeal — Effect. 

2.  An  order  of  the  district  court  fixing  the  amount  of  an  inheritance 
tax  due  from  an  estate  and  directing  its  payment  is  appealable; 
hence  failure  to  appeal  barred  the  state  from  calling  in  question  the 
correctness  of  the  order  on  appeal  from  the  decree  allowing  the  final 
account  of  the  executor,  after  payment  of  the  tax. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Me- 
Clema/n,  Judge.  /^ 

In  the  Matter  of  the  estate  of  John  6.  Sattes,  deceased. 
From  decree  allowing  final  account  of  the  executrix,  the  st^te 
appeals.    Afi&rmed. 

Mr.  S.  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Sa- 
sistant  Attorney  General,  Mr.  Joseph  B.  Jackson,  County  At- 
torney, and  Mr.  N.  A.  Botering,  Assistant  County  Attorney  of 
Silver  Bow  County,  for  Appellants,  submitted  a  brief;  Mr. 
L.  A.  Foot,  Assistant  Attorney  General,  argued  the  cause 
orally. 

Messrs.  Camiing  dk  Oeagan,  for  Respondent,  submitted  a 
brief;  Mr.  P.  E.  Oeagan,  argued  the  cause  orally. 

The  order  of  the  court  fixing  the  inheritance  tax  was  and 
is  an  appealable  order.     (In  re  Blackburn's  Estate,  51  Mont. 

2.  Appealable  orders  in  administration  proceedings,  see  note  in  Ann. 
Cas.  1913C,  850. 
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234,  152  Pac.  31.)  It  waa  made  and  filed  on  November  22, 
1917.  Any  interested  party  had  sixty  days  from  that  date 
to  appeal  from  it.  (Rev.  Codes,  sec.  7098.)  This  was  not 
done;  neither  was  there  any  motion  to  set  aside  or  annul  it, 
and  it  had  become  conclusive  at  the  date  of  the  hearing  of 
the  account,  April  29,  1918;  and  the  payment  made  under 
it,  and  in  accordance  with  it,  was  not  then  subject  to  attack 
in  the  manner  that  appellants  tried  to  attack  it.  The  execu- 
trix was  bound  to  comply  with  that  order  so  long  as  it  was 
not  reversed,  annulled  or  set  aside,  and  her  compliance  with 
the  same  did  not  leave  her  account  subject  to  attitck  by  the 
county  treasurer  of  Silver  Bow  county  or  the  state  of  Mon- 
tana. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court 

This  is  an  appeal  from  decree  allowing  final  account  of 
Nellie  Eisenhauer,  executrix  of  the  estate  of  John  B.  Sattes, 
deceased.  Objections  to  the  final  account  were  filed,  which 
objections  were  directed  to  an  item  of  $358.52,  paid  to  the 
state  of  Montana  for  inheritance  tax.  It  is  the  contention  of 
appellant  that  the  tax  was  less  than  should  have  been  assessed 
against  the  estate. 

On  the  twenty-second  day  of  November,  1917,  the  court 
made  an  order  determining  the  inheritance  tax  due  from  the 
estate  at  the  sum  of  $358.52,  and  expressly  directed  the  execu- 
trix ''to  collect  the  said  tax,  as  provided  by  law,  and  pay  said 
assessed  amount  of  $358.52  to  the  proper  officer,  the  treasurer 
of  Silver  Bow  county,  Montana,  and  to  take  duplicate  re- 
ceipts therefor,  and  return  one  of  the  same  to  this  court, 
with  her  report  in  that  behalf  as  by  law  required."  No 
appeal  was  taken  from  this  order,  but  thereafter  objections 
were  filed  to  allowance  of  this  item  in  the  final  account,  and 
appeal  was  taken  from  the  order  allowing  the  final  account. 
Respondent  challenges  the  jurisdiction  of  this  court  to  enter- 
tain this  appeal,  for  the  reason  that  the, order  fixing  the  inheri- 
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tance  tax  and  directing  its  payment  is  an  appealable  order, 
and  therefore  the  objections  to  the  amount  of  the  tax  cannot 
be  considered  on  an  appeal  from  the  order  allowing  the  ac- 
count. In  support  of  this  contention  respondent  cites  In  re 
Blackburn's  Estate,  51  Mont.  234,  152  Pac.  31.  In  the  cited 
case,  appeal  was  taken  from  an  order  directing  payment  of 
inheritance  tax,  and  this  court  disposed  of  the  case  upon  the 
merits.  In  that  case,  however,  no  question  was  raised  as  to 
whether  or  not  the  order  fixing  inheritance  tax  and  directing 
its  payment  is  an  appealable  order. 

If  ordel*  fixing  inheritance  tax  and  directing  its  payment 
[1]  is  appealable,  it  must  be  by  virtue  of  section  7098,  sub- 
division 3,  Eevised  Codes,  which  provides,  among  other  things, 
that  an  appeal  may  be  taken  to  the  supreme  court  from  the 
district  court  from  an  order  "refusing,  allowing,  directing  the 
distribution  or  partition  of  an  estate,  or  any  part  thereof, 
or  the  payment  of  a  debt,  claim,  legacy  or  distributive  share.'* 
It  can  only  be  included  within  this  provision  of  the  statute 
if  an  inheritance  tax  is  a  claim  within  the  meaning  of  that 
word  as  used  in  this  statute.  Inasmuch  as  the  word  ''debt" 
is  used  in  the  same  sentence  in  the  same  connection,  it  is 
evident  that  the  words  **debt"  and  *' claim"  are  not  synony- 
mous, and  the  only  conclusion  therefrom  is  that  the  word 
** claim"  must  be  interpreted  in  a  broader  sense.  In  its 
interpretation,  when  used  in  connection  with  estates  of  de- 
ceased persons,  it  is  held  to  mean  any  pecuniary  demand 
against  the  estate.  {C alia/way  v.  Title  Guaranty  &  Trust  Co.^ 
132  Mo.  App.  466,  111  S.  W.  905;  Cross  v.  Superior  Court  of 
Sail  Francisco,  2  Cal.  App.  342,  83  Pac.  815.)  In  the  considera- 
tion of  the  definition  of  this  word,  in  the  case  of  CaUaway  v. 
Title  Guaranty  &  Trust  Co.,  supra,  the  court  uses  this  lan- 
guage: ''It  is  readily  conceded  that  debts  against  an  estate 
are  ordinarily  understood  to  mean  debts  which  were  owed 
by  the  intestate.  But  a  claim  against  an  estate  can  with  no 
show  of  reason,  nor  by  any  understanding  arising  from  com- 
mon parlance,  be  said  to  be  so  restricted.    Funeral  expenses, 
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current  taxes,  etc,  constitute  claims,  and  so,  necessarily,  does 
the  lawful  expense  of  administration,  including  commission 
for  the  administrator."  That  such  an  order  is  an  appealable 
[2]  order  under  this  clau^se  of  the  statute  has  been  held 
by  the  California  supreme  court  in  the  following  cases:  Cross 
V.  Superior  Court  of  San  Francisco,  supra;  Becker  v.  Nye,  8 
Cal.  App.  129,  96  Pac  333.  In  the  consideration  of  this  ques- 
tion, the  court,  in  the  case  of  Cross  v.  Superior  Court  of  San 
Francisco,  supra,  re^irring  to  inheritance  tax  orders,  said: 
^'In  cases  where  the  court  makes  an  order  fixing  the  amount 
of  tax  to  which  an  estate  is  liable,  it  becomes  the  duty  of  the 
executor  to  collect  or  retain  such  tax,  and  pay  it  to  the  county 
treasurer  for  the  use  of  the  state.  The  order  would  be  in 
substance  an  order  directing  the  payment  of  a  claim — ^the 
claim  of  the  state  to  the  tax — and,  as  such,  would  be  appeal- 
able. (Code  Civ.  Proc,  sec.  963,  subd.  3.)  In  Stuttmeister 
V.  Superior  Court,  72  Cal.  487,  14  Pac.  35,  the  word  'claim'  as 
used  in  section  963  was  given  a  broad  meaning.  It  was  held 
to  include  a  demand  for  attorney's  fees,  allowed  by  the  court 
to  the  administrator  for  services  of  his  attorney."  In  the 
case  of  Becker  v.  Nye,  supra,  the  court  said,  relative  to  order 
fixing  an  inheritance  tax:  **And  when  the  court  has  heard 
and  determined  the  matter,  its  order  or  judgment  has  the 
qualities  of  other  orders  or  judgments,  and  is  conclusive,  sub- 
ject only  to  be  reviewed  on  appeal." 

The  determination  of  inheritance  tax  and  the  power  to 
direct  its  payment  under  the  statutes  of  this  state  are  vested 
in  the  district  court.  When  the  district  court,  in  pursuance  / 
of  such  authority,  has  made  an  order  determining  the  tax  and 
directing  its  payment,  such  order  is  a  final  determination  of 
the  right  of  the  state  as  to  the  amount  of  inheritance  tax 
that  it  shall  receive  from  the  estate.  It  becomes  the  law  of 
the  case  until  modified,  set  aside  or  reversed.  It  is  provided 
that  after  the  executor  or  admiifistrator  has  made  payment 
of  the  tax  to  the  proper  authorities  and  has  received  a 
countersigned  receipt  therefor,  such  receipt  *' shall  be  a  proper 
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voucher  in  the  settlement  of  his  accounts/'  (Session  Laws, 
Fifteenth  Legislative  Assembly  (1917),  Chap.  40.)  The  final 
account  cannot  properly  be  rendered  and  settled  until  after  the 
amount  of  the  inheritance  tax  has  been  finally  determined  so 
that  its  payment  can  be  made  to  appear  in  the  final  account. 
It  was  evidently  the  intention  of  the  legislature  that  the  tax 
should  be  determined  by  the  court,  that  the  court  should 
order  it  to  be  paid  by  the  executor  or  administrator,  that 
countersigned  receipts  be  given  to  such  executor  or  admin- 
istrator, and  that  thereupon  such  receipts  shall  be  conclusive 
of  the  proper  payment  in  the  final  account  of  the  executor 
or  administrator,  unless  an  appeal  be  taken  from  the  order 
fixing  the  tax  and  directing  its  payment. 

The  appeal  in  this  cade  having  been  taken  from  the  order 
allowing  the  final  account,  and  not  from  the  order  fixing  the 
inheritance  tax  and  directing  its  payment,  it  is  impossible 
for  this  court  to  review  the  correctness  of  the  order  of  the 
district  court  in  determining  the  amount  of  the  tax. 

The  order  allowing  the  account  is  afSrmed. 

Aflirmed. 

Mb.  Chief  'Justice  Brantlt  and  Associate  Justices 
Cooper,  Holloway  and  Qalen    concur. 
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'  CUMMINS,  Appellant,  v.  CUMMINS,  Respondent. 

(No.  4,258.) 
(Submitted  January  8,  1921.    Decided  Februafy  21,  1921.) 
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Divorce — AUmony — Discretion — Equity — Findings'-^Appeal  and 
Error. 

DiTorce — Alimonj — How  Determined. 

1.  In  awarding  alimonj  upon  final  decree  of  divorce,  the  amount 
which  the  wife  should  receive  is  not  a  certain  proportion  of  the 
husband's  estate,  but  is  to  be  determined  by  the  equities  of  the  case 
and  the  financial  condition  of  the  parties. 

Same— Alimony — Discretion. 

2.  Where  the  court  in  a  divorce  proceeding  awarded  the  wife 
practically  all  the  estate  of  the  husband  readily  convertible  into  cash 
to  the  amount  of  about  $9,000,  leaving  tq  him  property  consisting  of 
a  ranch  and  real  estate,  some  of  which  was  unproductive,  valued  at 
$26,000,  the  decree  held  not  open  to  the  objection  that  the  court  had 
not  fairly  and  reasonably  exercised  its  discretion  because  of  its  re- 
fusal to  increase  the  amount  so  as  to  make  the  award  equal  one-third 
of  the  husband's  estate. 

Equity — Findings — Evidence — Appeal  and  Error. 

3.  On  appeal  in  an  equity  case,  where  it  la  claimed  that  the  trial 
court  failed  to  take  into  consideration  a  material  matter  in  making 
its  findings,  the  appellant  has  the  burden  of  showing  that,  from  a 
fair  consideration  of  the  record,  the  inference  of  error  is  irresistible. 

Appeal  from  District  Court(  Dawson  County;  C.  C.  Hurley, 
Judge. 

Action  for  divorce  by  Mary  Cummins  against  Geoi^e  Cum- 
mins. From  that  part  of  the  judgment  awarding  alimony,  plain- 
tiff appeals.    AflSrmed. 

Mr.  H.  J.  Haskell  and  Mr,  J.  A.  Slattery,  for  Appellant,  sub- 
mitted a  brief;  Mr.  Henry  C.  Smith,  of  Counsel,  argued  the 
cause  orally. 

A  court  in  fixing  the  amount  of  alimony  to  the  wife,  on  di- 
vorce, should  take  into  consideration  whether  or  not  the  wife 
was  free  from  blame;  the  age,  social  standing,  physical  condi- 

1.  Alimony  and  its  allowance,  see  notes  in  60  Am.  Dec.  664;  102  Am. 
St.  Bep.  700. 

59  Mont. — 15 
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tion,  capacity  to  earn  and  lack  of  separate  estate  or  means  or 
money,  of  the  wife;  the  size  and  productiveness  of  the  husband's 
estate,  his  income  and  his  capacity  to  labor  and  earn;  also  the 
property  accumulated  by  their  joint  efforts  and  savings. 

A  rule  for  the  ascertainment  of  the  amount  of  alimony  has 
been  frequently  adopted,  by  which  the  wife  obtains  the  same  al- 
lowance that  she  would  have  received  had  her  husband  died.' 
(King  v.  King,  28  Ala.  315;  Jeans  v.  Jeans,  2  Harr.  (Del.) 
142;  Thamberry  v.  Thornberry,  4  Litt.  (Ky.)  251;  Mirir  v. 
Muir,  28  Ky.  Law  Rep.  1355,  92  S.  W.  314.)  But  it  has 
been  held  that  the  allowance  to  the  wife  may  be  extended 
to  one-half  of  the  husband's  estate  under  peculiar  circum- 
stances justifying  it.  (Wilson  v.  Wilson,  102  111.  297;  Daiv^ 
son  V.  Dawson,  110  El.  279.)  Where  the  joint  labor,  care  and 
investments  of  both  parties  produced  the  property  of  the  hus- 
band, an  allowance  of  about  one-half  of  such  property  was 
held  to  be  reasonable  in  a  case  where  such  wife  was  weak,  sickly 
and  unable  to  earn  her  own  living.  {Metcalf  v.  Metcalf,  73 
Neb.  79,  102  N.  W.  79.)  The  burden  of  the  care  and  support 
of  one  minor  child  has  been  cast  on  appellant,  and  the  testimony 
shows  that  appellant  is  in  feeble  health.  Under  circumstances 
similar  to  these,  it  has  been  held  that  one-half  of  the  husband's 
property  awarded  to  the  wife  is  not  unreasonable.  (Crahtree 
V.  Crcibtree  (Ky.),  85  S.  W.  211.)  Natural  justice  requires  that 
when  the  wife  has  contributed  equally  with  the  husband  to  the 
accumulation  of  property,  she  should  have  an  equal  right  to 
its  enjoyment.  (Oercke  v.  Oercke,  100  Mo.  237,  13  S.  W.  400; 
Ressor  v.  Ressor,  82  HI.  442;  Van  Oorder  v.  Van  Oorder,  54 
Colo.  57,  44  L.  R.  A.  (n.  s.)  998,  129  Pac.  226.)  Our  courts 
have  gone  so  far  as  to  hold  that  the  court  may  consider  the  value 
of  an  estate  in  expectancy  in  determining  an  allowance  of  ali- 
mony. And  it  has  been  held  that  upon  the  question  of  the 
amount  of  alimony,  evidence  as  to  the  amount  of  property  owned 
by  the  divorced  husband's  father  was  proper  upon  the  question 
of  the  husband's  station  and  prospects.  In  Johnson  v.  Johnson, 
36  111.  App.  152,  the  court,  in  determining  the  worth  of  a  hus- 
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band  for  the  purpose  of  fixing  the  amount  of  alimony,  consid- 
ered his  interest  in  his  father's  estate,  which  would  come  into 
his  possession  after  his  mother's  death.  (See,  also.  Driver  v. 
Driver  (Ind.),  52  N.  E.  401 ;  Anderson  v.  Anderson,  152  Ky.  773, 
154  S.  W.  1 ;  Sebastian  v.  Rose,  135  Ky.  197, 122  S.  W.  120 ;  Reed 
V.  Reed,  86  Mich.  600,  49  N.  W.  587 ;  Ferguson  v.  Ferguson,  147 
Mich.  673,  111  N.  W.  175.) 

Mr,  J.  P.  Buffington  and  Mr,  R,  L,  Mitchell,  for  Respondent, 
submitted  a  brief;  Mr.  8.  V.  Stewart^  of  Counsel,  argued  the 
cause  orally. 

An  award  of  permanent  alimony  is  within  the  sound  discre- 
tion of  the  court  (14  Cyc.  769),  as  well  as  the  amount  of  the 
award  (14  Cyc.  773).  The  determination  of  the  amount  of  per- 
manent alimony  is  controlled  by  no  fixed  standard,  but  rests, 
rather,  in  the  sound  discretion  of  the  court,  which,  being  judicial 
in  character,  is  not  liable  to  be  reviewed  by  an  appellate  court, 
except  where  it  is  evident  there  has  been  a  clear  abuse  thereof. 
(Ruling  Case  Law,  p.  929 ;  Keezer  on  Marriage  and  Divorce,  sec. 
277 ;  Huffman  v.  Huffman,  53  Ind.  App.  201,  101  N.  E.  400 ; 
Shafer  v.  Shafer,  53  Ind.  App.  325,  101  N.  E.  680;  Joliff  v. 
Joliff,  32  111.  527 ;  Branch  v.  Brasch,  50  Neb.  73,  69  N.  W.  392 ; 
McCarthy  v.  McCarthy,  143  N.  Y.  235,  38  N.  E.  288 ;  Main  v. 
Main,  168  Iowa,  353,  150  N.  W.  590 ;  Doolittle  v.  Doolittle,  166 
Iowa,  625,  147  N.  W.  893 ;  Brown  v.  Broum,  222  Mass.  415,  111 
N.  E.  42 ;  Blair  v.  Blair,  40  Utah,  306,  Ann.  Cas.  1914D,  989,  38 
L.  R.  A.  (n.  s.)  269,  121  Pac.  19 ;  Van  Gordor  v.  Van  Gordor,  54 
Colo.  57,  44  L.  R.  A.  (n.  s.)  918,  129  Pac.  226.) 

In  Peck  V.  Peck,  113  Ind.'  168, 15  N.  E.  12,  the  court,  upon  the 
authority  of  Ifert  v.  Ifert,  29  Ind.  473,  Pov^U  v.  PoweU,  53  Ind. 
513,  Conn  v.  Conn,  57  Ind.'  323,  Eastes  v.  Eastes,  79  Ind.  363, 
Metzler  v.  Metzler,  99  Ind.  384,  and  Logan  v.  Logan,  90  Ind. 
107,  said:  *'A  very  broad  discretion  is  vested  in  the  trial  court 
in  the  matter  of  awarding  a  wife  alimony,  and  it  is  only  where 
there  is  a  manifest  abuse  of  discretion  that  this  court  will  inter* 
fere.    It  rests  upon  the  appellant  in  such  cases  to  show  an  abuse 
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of  dificretion,  and  if  he  fails  to  do  so  his  appeal  will  be  un- 
availing. In  Call  V.  CM,  65  Me.  407,  it  was  held  that  exceptions 
do  not  lie  to  the  power  addressed  to  the  sound  discretion  of  the 
presiding  judge,  granted  by  statute  to  decree  reasonable  alimony. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

A  decree  of  divorce  was  awarded  to  the  plaintiff  in  the  court 
below  upon  allegations  of^  extreme  cruelty.  Upon  the  trial  it 
was  agreed  that  the  value  of  the  entire  real  and  personal  prop- 
erty involved  was  then  $35,486.23,  including  $8,200  inherited  by 
the  defendant  from  his  mother's  estate.  Upon  that  basis,  the 
district  court  awarded  to  plaintiff  personal  property  amounting 
to  $9,224,  consisting  of  a  certificate  of  deposit^  ten  shares  of 
bank  stock,  and  $2,200  in  money,  payable  in  monthly  installments 
of  $100.  A  piano  valued  at  $225,  and  some  household  goods 
valued  at  $175,  were  by  agreement  also  given  to  the  plaintiff. 
After  the  court  had  announced  its  award,  the  plaintiff  moved 
that  the  allowance  be  increased  so  that  she  would  receive  one- 
third  of  all  the  property.  The  court  denied  the  motion,  and 
entered  a  final  judgment  for  plaintiff  in  the  sum  of  $9,224. 
Plaintiff  appeals. 

Accepting,  as  we  must,  the  undisputed  evidence  of  the  cashier 
[1,2]  of  the  First  National  Bank  of  Intake,  that  the  ten 
shares  of  bank  stock  had  a  value  in  addition  to  its  par  value  of 
$100;  the  uncontroverted  statement  of  counsel  that  the  certifi- 
cate of  deposit,  with  the  accrued  interest,  amounted  to  more  than 
$6,000;  the  admitted  value  of  $400  placed  upon  the  piano  and 
household  goods  given  the  plaintiff  at  the  trial,  and  the  $2,200 
payable  in  monthly  installments  of  $100,  it  is  plain  that  the 
court  did  consider  not  only  the  value  but  the  nature  of  the  prop- 
erty as  well  in  fixing  the  alimony  allowed  the  wife,  and  that  its 
discretion  extended  to  and  covered  the  $8,200  about  which  so 
much  is  said.  The  property  involved  consisted  of  a  ranch,  a 
livery-stable,  a  hotel  which  was  unoccupied,  out  of  repair  and 
nonproducing,  household  goods,  a  piano,  and  other  personal 
property.    From  it  the  court  selected  and  awarded  what  might 
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be  termed  the  liquid  assets — ^property  palpably  more  readily  con- 
vertible into  cash,  better  suited  to  her  needs  and  more  in  keep- 
ing yriih  her  mental  and  physical  capacity  to  manage  and  con- 
trol than  the  hotel,  farm,  livery-stable,  and  other  property  of 
the  defendant.  We  must  therefore  assume  that  the  court  did 
have  in  mind  all  the  circumstances  and  conditions  of  the  parties 
as  well  as  the  nature  and  value  of  the  property,  and  that,  in 
parceling  it  out,  it  fairly  and  reasonably  exercised  the  discretion 
vested  in  it.  Before  we  can  disturb  a  finding  of  the  trial  court, 
we  must  be  convinced  that  the  property  was  not  distributed  in 
accordance  with  the  condition  and  necessities  of  the  wife,  but 
that  the  court  misconceived  or  misapplied  its  judicial  power, 
and  failed  to  reach  a  result  which  fairly  responded  to  the  equi- 
ties and  justice  of  the  case.  By  section  3677,  Revised  Codes, 
the  court  is  required  to  exercise  its  discretion  in  making  the 
order;  and  by  section  3679  the  power  to  make  suitable  allow- 
ance for  the  support  of  the  wife  during  her  life  having  regard 
to  the  circumstances  of  the  parties,  was  lodged  wholly  in  the 
court  below.  It  is  our  duty  to  review  the  orders  and  judgment 
of  a  trial  court  in  proceedings  of  this  character;  but  to  revise 
them  only  upon  a  clear  showing  of  an  abuse  of  discretion  in 
their  making.  We  shall  not  therefore  stop  to  see  whether  our 
estimate  of  the  allowance  corresponds  with  that  of  the  trial  court. 

The  property  allotted  to  plaintiff  could  certainly  be  more 
readily  handled  by  her  than  the  property  the  court  left  for  the 
defendant,  and  bespeaks  on  behalf  of  the  district  court  a  due 
regard  for  the  rights  of  the  plaintiff  in  the  premises.  As  is 
said  in  Nelson  on  Divorce  and  Separation,  in  section  908: 
**  There  is  no  absolute  rule  for  determining  the  amount  which 
the  wife  should  receive  when  an  absolute  divorce  is  rendered. 
It  is  not  a  proportion  of  the  husband's  income  or  of  his  property. 
The  an^ount  is  to  be  determined  by  the  equities  of  the  case  and 
the  financial  condition  of  the  parties." 

Before  a  district  court  can  be  put  in  error  upon  the  charge 
[3]  that  it  has  refused  to  consider  a  material  matter,  or  has 
committed  a  judicial  wrong,  something  more  than  the  unsup- 
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X)orted  assertion  of  counsel  is  required.  Proof  of  it  roust  be 
pointed  out  in  the  record,  or  the  inference  therefrom  must  be 
irresistible,  from  a  fair  consideration  of  the  whole  case.  {Far- 
well  V.  Farwell,  47  Mont  574,  Ann.  Gas.  1915C,  78, 133  Pac.  958 ; 
Consolidated  O.  &  8.  Min.  Co.  v.  Struthers,  41  Mont.  551,  111 
Pac.  150;  Keezer  on  Marriage  and  Divorce,  sec.  277.) 

The  claim  of  appellant  that  this  is  a  case  where  the  trial 
court,  in  the  exercise  of  its  judicial  discretion,  refused  to  en- 
compass an  important  element  involved  in  the  case,  as  in  Mon^ 
twna  Ore  Pur.  Co.  v.  Boston  etc.  Co.,  22  Mont.  159,  56  Pac.  120, 
and  Felton  v.  Spiro,  78  Fed.  576,  24  C.  0.  A.  321,  is  not  borne 
out  by  the  record. 

This  disposes  of  all  the  matters  comprehended  in  the  many 
assignments  of  error,  and  leaves  this  court  no  alternative  but 
to  afSrm  the  judgment.    It  is  so  ordered. 

'Affirmed, 

Mr.  Chief  Justice  Brantly  and  Assocutb  Justices  Rey- 
nolds, HoLLOWAY  and  Galen  concur. 


SLATER   BT   AL.,   'Appellants,   v.   BRIGHT   HOTEL   CO., 

Respondent. 

(No.   4,281.) 
(Submitted  Jannary  12,  1921.    Decided  February  29,  1921.) 

[196  Fac.  152.] 

New  Trial — Ins\jufficieincy  of  Ewience — Discretion, 

1.  The  disposition  of  a  motion  for  a  new  trial  based  upon  the 
ground  of  insufficiencj  of  the  evidence  is  lodged  in  the  discretion  of 
the  trial  court,  and  will  not  be  revised  on  appeal  unless  it  appears 
that  such  discretion  has  been  arbitrarily  exercised. 

Appeal  from  District  Court,  Fergus  County;  H.  Leonard  De 
Ealb,  Judge. 
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Action  by  C.  J.  Slater  and  others  against  the  Bright  Hotel 
Company.  Judgment  for  plaintiffs.  Prom  an  order  sustaining 
defendant's  motion  for  new  trial,  plaintiffs  appeal.  Order 
affirmed. 

Mr.  E,  K,  Cheadlef  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  0.  W.  McConnell,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  the  sum  of  $804.34,  a  balance 
due  on  account  for  goods,  wares  and  merchandise  alleged  to 
have  been  sold  by  plaintiffs  to  the  defendant  between  Septem- 
ber 1,  1910,  and  May  9,  1911.  The  defendant,  in  its  answer,  de- 
nied that  it  had  made  any  purchases  from  the  plaintiffs  between 
the  dates  mentioned  or  at  any  other  time.  A  trial  to  a  jury 
resulted  in  a  verdict  and  judgment  for  the  plaintiffs.  The  de- 
fendant moved  for  a  new  trial  on  several  of  the  statutory 
grounds,  including  insufficiency  of  the  evidence  to  justify  the 
verdict.  By  a  general  order  the  motion  was  sustained.  The 
plaintiffs  have  appealed. 

The  contention  made  by  counael  is  that,  since  the  evidence  in- 
[1]  troduccd  by  plaintiffs  made  out  a  prima  facie  case,  and  that 
introduced  by  the  defendant  merely  created  a  sharp  conflict,  the 
court  erred  in  granting  the  order.  This  is  the  only  question 
submitted  for  decision.  It  is  the  rule,  well  settled  by  many  de- 
cisions of  this  court,  that  the  disposition  of  a  motion  for  a  new 
trial  based  upon  the  ground  of  insufficiency  of  the  evidence  is 
lodged  in  the  discretion  of  the  trial  court  and  will  not  be  revised 
by  this  court  unless  it  appears  that  this  discretion  has  been 
arbitrarily  exercised.  (McCa/uley  v.  Tyler,  11  Mont.  51,  27  Pac. 
391;  Hoggin  v.  Smle,  14  Mont.  79,  35  Pac.  514;  Murray  v. 
Eeime,  17  Mont  353,  42  Pac.  1057,  43  Pac.  714 ;  Harrington  m 
Butte  it  Boston  Min.  Co.,  27  Mont.  1,  69  Pac.  102 ;  Ketty  v.  City 
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of  BtMe,  43  Mont.  451, 117  Pac.  101 ;  Monson  v.  La  France  Cop- 
per Co,,  43  Mont.  65,  114  Pac.  778 ;  Fadden  v.  Btutte  Miners' 
Union  No.  1,  50  Mont.  104,  147  Pac  620.) 

After  an  examination  of  the  evidence  introduced  by  the  plain- 
tiffs, we  entertain  serious  doubt  whether  it  was  sufficiently  sub- 
stantial and  definite  to  make  out  a  prima  facie  case;  but  ac- 
cepting counsel's  own  view  of  the  condition  of  the  evidence  as 
a  whole,  the  appeal  is  wholly  without  merit. 

The  order  is  affirmed. 

(Afflrmed. 

AssociATB  Justices  Reynolds,  Cooper,  Holloway  and  Galen 
concur. 


THE   ULLMAN   CO.,   Appellant,   v.   ADLER,    Admx,, 

Respondent. 

(No.  4,27».) 
(Submitted  January  12,  1921.    Decided  February  29,  1921.) 

[196  Pac  157.] 

Estates  of  Deceased  Persons — Executors  and  Administrator»^^ 
Claims — Improper  Verification — Corporations. 

Appeal  and  Error — Order,  Qeneral  in  Terms — Affirmance,  When, 

1.  An  order,  general  in  terms,  sustaining  objections  to  the  verifiea- 
tion  of  a  creditor's  claim  against  an  estate,  will  be  upheld  on  appeal 
if  it  can  be  upon  any  of  the  grounds  mentioned. 

Estates  of  Deceased  Persons — Claims — Defective  Verification.        / 

2.  Where  the  affidavit  in  verification  of  a  claim  against  an  estate 
omitted  to  set  forth  that  no  payments  had  been  made  thereon  which 
were  not  credited  as  required  by  section  7526,  Bevised  Codes,  it  was 
ineffectual  as  a  basis  of  legal  liability  against  it,  and  neither 
itemization  of  the  claim,  in  the  shape  of  debits  and  credits,  nor  the 
statement  that  the  claim  was  lawful,  just,  true  and  correct,  nor  the 
vouchers  and  proofs  which  may  be  required  by  the  executor  or  ad- 
ministrator, could  supply  the  defect. 

Same — Claims — Verification — Purpose  of  Affidavit. 

S.  The  affidavit  called  for  by  section  7526,  Bevised  Codes,  to  ac- 
company a  claim  against  an  estate,  is  not  required  as  evidence  of  the 

2.  Verification    of    claims    against   estates    of   deceased    persons,    seo 
note  in  130  Am.  St.  Bep.  318. 
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exifftence  of  the  debt,  but  as  evidence  of  good  faitb  to  prevent  the 
presentation  of  spurious  or  fictitious  claims. 

Same—^naims — Corpora  tions — Defective  Verification. 

4.  In  an  action  by  a  corporation  on  a  claim  against  an  estate  which 
had  been  disallowed  by  the  administratrix,  the  ruling  that  it  was 
improperly  verified,  inasmuch  as  its  bookkeeper  made  the  affidavit 
required  by  section  7526  above,  without  setting  forth  the  reason  why 
the  claimant  itself  did  not  make  it,  was  correct,  the  recital  that  the 
claimant  is  a  corporation  being  insufficient  to  cure  the  defect. 

Corporations — ^Act  Per  8e,  not  Per  AUum. 

5.  While  a  corporation  is  a  legal  entity  which  can  act  only  through 
its  officers  or  other  qualified  agents,  an  affidavit  made  by  one  of 
its  proper  officers  for  and  in  the  name  of  the  corporation  is  its,  and 
not  hiSy  act,  since  a  corporation  acts  only  per  se  and  not  per  alium. 

Claims  Against  Estate  of  Deceased  Person — dtatutes — Substantial  Com- 
pliance Necessary.  v 
a.  There  must  be  a  substantial  compliance  with  the  requirements  of 
evenr  provision  of  section  7526,  Revised  Codes,  specifying  what  the 
verification  of  a  claim  against  the  estate  of  the  decedent  must  eon- 
tain;  where  there  is  no  such  compliance,  the  claim  is  ineffectual  as  a 
basis  for  legal  liability. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

AcnoN  by  the  XJllman  Company  against  Johana  Adier,  ad- 
ministratrix of  the  estate  of  Ludwi^  Adler,  deceased.  Judgment 
i¥as  rendered  dismissing  the  complaint.  From  an  order  denying 
its  motion  for  new  trial,  plaintiff  appeals.    Affirmed. 

Cause  submitted  on  btiefs  of  Counsel, 

Mr.  J.  0.  Davies,  for  Appellant. 

Mr.  Louis  E.  Ha/ven  and  Mr.  W.  N.  Wamgh,  for  Respondent. 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  a  balance  of  $725.83,  al- 
leged to  be  due  for  goods,  wares  and  merchandise  sold  and  de- 
livered by  plaintiff  to  Ludwig  Adler  in  his  lifetime.  Upon  the 
trial  of  the  cause,  the  court  excluded  the  creditor's  claim,  which 
had  been  presented  to  and  disallowed  by  the  administratrix^ 
upon  the  ground  that  it  was  not  verified  properly,  and,  at  the 
conclusion  of  plaintiff's  case  granted  a  nonsuit  and  rendered 
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and  caused  to  he  entered  a  judgment  dismissing  tlie  complaint. 
The  plaintiff  has  appealed  from  an  order  denying  its  motion  for 
a  new  trial. 

It  is  elementary  that  without  proof  of  the  presentation  and 
disallowance  of  its  claim  plaintiff  had  no  standing  in  court  (sees. 
7530  and  7532,  Rev.  Codes),  and  it  follows  that  the  only  ques- 
tion for  determination  is:  Was  the  claim  verified  as  required 
by  lawY  So  much  of  section  7526,  Revised  Codes,  as  is  material 
here,  with  numerals  inserted  to  indicate  the  several  require- 
ments, follows:  "Every  claim  which  is  due,  when  presented  to 
the  executor  or  administrator,  must  be  supported  by  the  affidavit 
of  the  claimant,  or  some  one  in  his  behalf,  [1]  that  the  amount 
is  justly  due,  [2]  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  [3]  that  there  are  no  offsets  to 
the  sapie,  to  the  knowledge  of  affiant.  If  the  claim  be  not  due 
when  presented,  or  be  contingent,  [4]  the  particulars  of  such 
claim  must  be  stated.  When  the  affidavit  is  made  by  a  person 
other  than  the  claimant,  he  must  set  forth  in  the  affidavit  [5] 
the  reason  why  it  is  not  made  by  the  claimant.*' 

The  affidavit  attached  to  tne  claim  is  in  the  following  form : 

*  *  State  of  Ohio,  County  of  Hamilton — ss. : 

'  *  The  undersigned,  J.  A.  Braun,  of  lawful  age,  being  first  duly 
sworn,  states  on  oath  that  he  is  bookkeeper  for  the  Ullman 
Company,  an  Ohio  corporation,  the  owners  of  the  claim  against 
Ludwig  Adler  estate  of  Butte,  Montana,  hereto  attached  and 
made  part  hereof ;  that  the  same  and  every  item  thereof  is  justly 
due;  that  the  consideration  therefor  is  goods  and  merchandise 
sold  and  delivered  by  said  claimant  to  said  debtor  at  his  special 
request,  at  the  dates  and  the  prices  more  fully  set  forth  in  the 
account  hereto  attached;  that  the  same  is  in  every  respect  law- 
ful, just,  true  and  correct;  that  there  is  owing,  due  and  unpaid 
on  said  claim  the  sum  of  seven  hundred  twenty-five  and  83/100 

dollars  ($725.83)  with  interest  at  the  rate  of per  centum 

per  annum  from  the day  of ,  19 — ,  that  there  is  no 

discount,  set-off  or  counterclaim  against  said  account,  and  no 
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usury  embraced  therein ;  and  that  said  claimants  have  no  security 
whatever  for  the  same. 

"J.  A.  Bbaun. 
' '  Subscribed  and  sworn  to  before  me  this  23d  day  of  Jan.,  1912. 

'*Edw.  M.  Schwbin, 
''Notary  Public,  Hamilton  County,  Ohio. 
''My  commission  expires  Dec.  2,  1913. 
''[Notarial  Seal.]" 

The  court's  order,  sustaining  the  objections  interposed  to  this 
[1]  verification,  is  a  general  one,  and  must  be  upheld  if  it  can 
be  upon  any  of  the  grounds  mentioned. 

1.  The  affidavit  omits  altogether  the  statement  required  by 
the  statute  "that  no  payments  have  been  made  thereon  which  are 
[2]  not  credited.''  It  is  argued,  however,  that  since  this  claim 
is  itemized  and  the  debits  and  credits  are  made  to  appear,  the 
statement  that  the  claim  "is  in  every  respect  lawful,  just,  true 
and  correct"  necessarily  precludes  the  idea  that  there  are  any 
other  credits  than  those  mentioned.  The  same  arguments,  how- 
ever, would  apply  to  every  character  of  claim,  whether  itemized 
or  not.  The  affidavit  states  only  the  conclusions  of  the  affiant, 
whereas  the  statute  requires  that  the  facts  shall  be  stated  from 
which  the  administrator  and  the  judge  of  the  court  may  deter- 
mine whether  the  claim  is  one  which  should  be  considered. 
Again  it  is  suggested  that  the  utmost  liberality  should  be  in- 
dulged in  construing  the  statute  above,  since  it  provides  that 
"The  executor  or  administrator  may  also  require  satisfactory 
vouchers  or  proofs  to  be  produced  in  support  of  the  claim."  If 
it  was  intended  that  the  vouchers  or  proof  should  supply  defi- 
ciencies in  the  affidavit,  there  is  not  any  reason  apparent  for 
the  affidavit  at  all.  Every  fact  which  the  statute  declares  shall 
appear  from  the  affidavit  could  be  established  by  the  vouchers 
or  proof.  The  affidavit  on  the  one  hand,  and  the  vouchers  and 
proof  on  the  other,  perform  distinct  and  independent  functions. 
[3]  The  affidavit  is  not  required  as  evidence  of  the  existence 
of  the  debt,  but  as  evidence  of  good  faith,  to  prevent  the  presenta- 
tion  of  spurious   or   fictitious   claims.     {WiUiams   v.   Purdy, 
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6  Paige  (N.  Y.),  166.)  The  office  to  be  performed  by  the 
vouchers  or  proof  is  to  establish  the  indebtedness  to  the  satis- 
faction of  the  proper  officers. 

There  is  language  employed  in  the  opinion  in  Swain's  Estate, 
67  Cal.  637,  8  Pac.  497,  which,  standing  alone,  would  lend  sup- 
port  to  the  view  that  the  entire  omission  of  one  or  more  of  the 
statutory  requirements  above  would  not  vitiate  the  claim,  and 
that  language  was  quoted,  apparently  with  approval,  by  this 
court  in  Empire  State  Min.  Co.  v.  Mitchell,  29  Mont.  55,  74 
Pac.  81.  The  language  was  not  pertinent,  and  the  use  of  it  was 
unfortunate.  As  pointed  out  in  the  latter  case  of  Perkins  v. 
Onyett,  86  Cal.  348,  24  Pac.  1024,  the  Svmn  Case  did  not  in- 
volve an  action  upon  a  creditor's  claim.  It  was  an  appeal  from 
an  order  allowing  the  final  account  of  an  administrator.  The 
claims  involved,  which  were  improperly  verified,  had,  neverthe- 
less, been  allowed  by  the  administrator  and  approved  by  the 
probate  judge,  and  the  supreme  court,  in  passing  upon  the 
order,  said:  "In  law,  the  allowance  of  the. claims,  although  made 
upon  defective  verifications,  was  not  void."  As  pointed  out 
further  in  the  Perkins  Cewe,  nothing  whatever  said  in  the  opin- 
ion in  Swain  Estate  can  be  construed  as  authority  to  the  point 
that  such  a  defect  in  the  affidavit  as  the  one  now  under  review 
is  not  material. 

2.  The  affiant  herein  designates  himself  ''bookkeeper,"  but 
[4]  there  is  not  in  that  designation  anything  to  suggest  that 
he  is  a  general  officer  of  the  corporation  or  its  agent  for  the  pur- 
pose of  making  this  affidavit.  Indeed,  it  is  conceded  by  counsel 
for  appellant  that  the  affidavit  was  not  made  by  the  Ullman 
Company,  but  was  made  by  a  person  other  than  the  claimant. 
It  was  necessary,  then,  under  the  express  terms  of  section  7526 
above,  that  Braun  "set  forth  in  the  affidavit  the  reason  why  it 
was  not  made  by  the  claimant."  But  it  is  insisted  that  the  re- 
cital that  the  claimant  is  a  corporation  meets  the  requirement 
of  the  law,  and  Maier  Packing  Co.  v.  Frey,  5  Cal.  App.  80,  89 
Pac.  875,  is  cited  in  support  of  that  view.  The  court  there  said : 
"Counsel  for  appellant^  however,  assumes  claimant  to  be  a  cor- 
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poration,  and  then  contends  that  a  corporation jeannot  swear; 
that  it  must  necessarily  act  through  someone  as  its  agent.  This 
is  true,  and  it  follows  that  where  an  incorporated  company 
presents  a  claim  against  the  estate  of  a  deceased  person  an  aver- 
ment of  the  fact  thAt  claimant  is  a  corporation  constitutes  a 
sufficient  reason  why  the  affidavit  is  not  made  by  the  claimant." 
What  the  court  actually  decided  was  that  there  was  not  any 
evidence  whicji  even  tended  to  show  that  the  claimant  was  a 
corporation.  The  language  quoted  is  obiter  and  nothing  else, 
[6]  and  as  most  frequently  occurs,  is  erroneous.  A  corpora- 
tion is  a  I^al  entity,  and  can  act  only  through  its  officers  or 
other  qualified  agents,  but  whenever  a  proper  officer  makes  an 
affidavit  for  and  in  the  name  of  the  corporation,  he  does  not  act 
as  its  agent;  he  exercises  the  corporate  powers  of  the  entity  in 
the  only  way  in  which  they  can  be  exercised  and  the  affidavit 
is  the  corporate  act.  The  corporation  acts  per  se  and  not 
per  alium.  Upon  this  subject  the  authorities  are  well-nigh 
unanimous.  (Lemiston  Co-operative  Society  v.  Thorpe,  91  Me. 
64,  39  Atl.  283;  American  Insulator  Co.  v.  Bankers'  Tel.  Co., 
.13  Daly  (N.  Y.),  200;  Bank  of  Toronto  v.  McDougall,  15 
U.  C.  C.  P.  475;  American  Soda  Fountain  Co.  v.  StolzenbacTi, 
75  N.  J.  L.  721,  127  Am.  St.  Rep.  822,  16  L.  R.  A.  (n.  s.)  703, 
and  note,  68  Atl.  1078 ;  Scott  Stamp  &  Coin  Co.  v.  Leake,  9  Cal. 
App.  511,  99  Pac.'731 ;  2  C.  J.  325.) 

Since  this  plaintiff  might  have  verified  its  claim,  the  fact 
that  it  is  a  corporation  is  not  any  reason  whatever  why  it  did 
not  do  so.  The  theory  of  the  statute  is  that  if  the  claimant 
verifies  his  claim,  he  speaks  from  personal  knowledge  concern- 
ing the  things  which  must  be  made  to  appear.  If,  for  any  rea- 
son, he  is  unable  to  make  the  required  affidavit,  someone  else 
possessing  the  necessary  qualifications  may  make  it  in  his  be- 
half, provided  the  affiant  sets  forth  in  the  affidavit  the  reason 
why  it  is  not  made  by  the  claimant. 

In  considering  a  statute  identical  with  our  section  7526,  the 
supreme  court  of  South  Dakota  said:  "It  is  unnecessary  to 
attempt  an  analysis  of  the  different  clauses  of  this  statute  fur- 
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ther  than  to  observe  that  ample  reason  exists  in  the  very  nature 
of  the  proceeding  itself  for  each  of  said  requirements.  The 
entire  omission  of  any  one  of  them  from  the  affidavit  renders  it 
materially  defective,  and  the  presentation  ineffectual,  for  the 
purpose  of  maintaining  an  action  on  the  claim."  {National 
Bank  v.  Kleinschmidt,  33  S.  D.  132,  144  N.  W.  934.)  To  per- 
mit a  third  party  to  make  the  affidavit  without  assigning  any 
reason  for  doing  so  would  operate  to  annul  the  statute  and  open 
the  door  to  the  grossest  frauds.  {McWhorter  v.  Donald,  39 
Miss.  779,  80  Am.  Dec.  97.)  Substantial  compliance  with  every 
[6]  provision  of  the  statute  is  commanded,  and  in  the  absence 
from  the  affidavit  of  the  second  and  fifth  requirements  of  the 
section  above,  the  claim  is  ineffectual  as  the  basis  of  legal  liability 
against  the  estate.  (Perkins  v.  Onyeit^  supra;  Automatic  Scale 
Co,  V.  Torgeson,  36  S.  D.  ,564,  156  N.  W.  86.), 
The  order  is  affirmed. 

^Affirmed. 

Mb.  Chibf  Justice  Bbantly  and  Associate  Justices  Rey- 
nolds, CooPEB  and  Oalen  concur. 


BUDD  bt  al..  Respondents,  v.  NORTHERN  PACIFIC  RY. 

CO.,  Appellant. 

(No.  3,926.) 
(Sabmitted  January  13,  1921.    Decided  February  28,  1921.) 
,  [195  Pac.  1109.] 

Bailroads  —  Killing  of  ThorougJibred  Livestock  —  Value  —  Evi- 
dence— Cross-examination — Offer  of  Proof. 

Bailroads — Killing   of   Thoroughbred    LiveBtoek— Value — Cross- ezapiina- 
tion — Evidence — Improper  Exclusion. 

1.    In  an  action  against  a  railroad  company  to  recover  damages  for 
the  negligent  killing  of  a  high-grade  registered  Holstein  heifer  four- 


1.  Price  paid  as  evidence  of  value  of  personalty^  see  note  in  AnxL  Cas. 
1916D,  797,  805,  810. 


k 
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teen  months  old,  the  principal  value  of  which  laj  in  its  breeding, 
answer  to  a  question  asked  plaintiff  on  cross-examination  as  to  the 
price  he  paid  for  the  animal  when  it  was  four  months  old  was 
improperly  excluded,  since  its  price  at  that  time  would  have  tended 
to  enlighten  the  jury  ux>on  the  question  of  value,  and  particularly  the 
value  of  its  breeding. 

Same — Trial— <^ro88-examination — Offer  of  Proof. 

2.  An  offer  of  proof  is  not  necessary  on  cross-examination  as  a  condi- 
tion precedent  to  entitle  appellant  to  urge  error  on  the  exclusion  of 
evidence. 

Same — Value — Evidence — Proper  Exclusion. 

3.  Questions  asked  on  cross-examination  involving  the  expense  of  keep- 
ing the  animal  for  the  ten  months'  period  between  the  time  it  was 
purchased  and  the  time  it  was  killed,  and  regarding  sales  of  Hpl- 
atein  stock  not  registered,  were  properly  excluded  as  not  bearing 
upon  the  market  value  of  the  animal  killed. 

Appeals  from  District  Court,  Jefferson  County;  Jos.  C. 
Smith,  Judge. 

Action  by  H.  0.  Budd  and  another  against  the  Northern 
Pacific  Railway  Company.  Prom  a  judgment  for  plaintiffs, 
and  from  an  order  overruling  its  motion  for  new  trial,  defend- 
ant  appeals.    Beversed  and  remanded. 

Messrs.  Gunn,  Rasch  eft  Hall  and  Mr.  W.  W.  Patterson,  for 
Appellant,  submitted  a  brief;  Mr.  E.  M.  Hall  argued  tho 
cause  orally. 

The  court  erred  in  refusing  to  permit  the  plaintiff  Budd 
and  his  witness  Streff  to  testify  on  cross-examination  as  to 
the  price  plaintiffs  paid  for  this  heifer.  {Jacksonville  etc. 
Ry.  Co.  V.  Jones,  34  Pla.  286,  15  South.  924.)  In  Kelsea  v. 
Fletcher,  48  N.  H.  282,  it  was  held  that  the  price  at  which  a 
cow  was  sold  three  years  later  was  competent  evidence  as  to 
her  value  at  the  time  in  question,  whether  such  sale  was  before 
or  after  suit  was  brought.  In  Denton  v.  Smithj  61  Mich.  431, 
28  N.  W.  160,  it  was  held  that  the  price  paid  for  a  cow  one 
year  previous  to  the  time  in  question  was  admissible.  (See, 
also,  Carr  v.  Moore,  41  N.  H.  131;  Houston  etc.  R.  C.  v. 
Crowder  (Tex.  Civ.  App.),  152  S.  W.  183;  1  Wigmore  on  Evi- 
dence,  sec.  463,  note  1.) 
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The  cases  are  numerous  where  plaintiffs  in  actions  to  re- 
cover on  insurance  policies  have  been  permitted  to  testify 
what  was  the  price  paid  for  articles  purchased  months  and  even 
years  prior  to  their  destruction.  {Leder  v.  National  Union 
Fire  Ins,  Co,,  175  Mich.  470,  141  N.  W.  646;  EUmyfrth  v. 
Aetna  Ins.  Co.,  105  N.  Y.  624,  11  N.  B.  355 ;  Aetna  Ins.  Co.  v. 
Weide,  9  Wall.  677,  19  L.  Ed.  810  [see,  also,  Rose's  IT.  S. 
Notes] ;  Uawver  v.  Bell,  141  N.  Y.  140,  36  N.  B.  6 ;  Mouat 
Lumber  Co.  v.  WUmore,  15  Colo.  136,  25  Pac.  556.)  The 
door  for  the  question  which  we  desired  to  have  these  wit- 
nesses answer  was  opened  by  their  direct  examination  {Smith 
V.  Ziwmer,  48  Mont.  332,  137  Pac.  538;  Hickey  v.  Anaconda 
Copper  Min.  Co.,  33  Mont.  46,  81  Pac.  806),  as  the  question 
relates  to  the  main  facts  testified  to  in  the  direct  examina- 
tion.  {Jorgensen  v.  Butte  &  Montana  Commercial  Co.,  13 
Mont.  288,  34  Pac.  37.) 

Bven  assuming  that  the  price  paid  for  the  animal  was  not 
directly  connected  with  its  market  value  at  the  time  of  its| 
death  nor  with  the  value  of  its  dam  or  sire,  such  price  at  least 
had  some  bearing  on  the  value  of  these  animals,  and  was  cer- 
tainly indirectly  connected  with  these  matters,  and  under  the 
rules  laid  down  by  this  court  was  admissible.  {Lehrkind  v. 
McDonnell,  51  Mont.  343,  153  Pac.  1012;  Jenderson  v.  Han- 
son, 50  Mont.  216,  146  Pac.  473 ;  Cuerth  v.  Arbogast,  48  Mont. 
209,  136  Pac.  383.) 

Mr.  Ike  E.  A.  Pace,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

The  price  paid  for  a  three  months  old  calf  of  fancy  milk 
strain  and  which  was  a  fourteen  months  old  heifer  when 
killed  by  the  railroad  makes  the  time  of  purchase  too  remote 
to  permit  admission  of  evidence  of  price  as  a  basis  of  value. 
(Garland  County  v.  Hot  Springs  County,  68  Ark.  83,  56  S.  W. 
636;  Lanquist  v.  City  of  Chicago,  200  111.  69,  65  N.  B.  681.) 
Where  the  property  involved  is  sold  at  private  sale,  as  distin- 
guished  from  public  or  auction  sale^  or  on  the  market,   the 


59  Mont]     BuDD  et  al.  v.  Northern  Pacific  Ry.  Co.        241 

[59  Mont.  238.] 

price  i§  no  evidence  of  value.  (Sebring  v.  Wellington,  63 
App.  Div.  498,  71  N.  Y.  Supp,  788.) 

The  purchase  of  the  property  involved  in  the  suit  in  a 
common  lot,  under  a  lump  sum,  with  other  property,  pre- 
cludes admission  of  evidence  of  price.  {Lanqv/ist  v.  City  of 
Chicago,  200  HI.  69,  65  N.  E.  681.) 

The  price  paid  for  an  object  having  no  fixed  standard  or 
market  value  is  inadmissible  as  evidence  of  value.  {Foote  v. 
Lorain  &  C.  Ry.  Co,,  21  Ohio  C.  C.  319.)  Thiii  animal  being 
sired  by  a  very  high-priced  Holstein  bull,  its  value  depending 
upon  individuality,  as  well  as  breeding  and  upon  its  develop- 
ment from  a  calf  when  purchased  to  its  matured  status  when 
killed,  could  not  be  classified  with  objects  of  fixed  market 
value  like  standard  merchandise,-  etc. 

MB.  JUSTICE  EETNOLDS  delivered  the  opinion  of  the 
court. 

This  action  was  brought  for  recovery  of  damages  caused 
by  the  alleged  wrongful  killing  of  a  Holstein  heifer.  Judg- 
ment was  rendered  in  favor  of  plaintiffs.  Appeal  was  taken 
from  the  judgment,  and  from  order  overruling  motion  for 
a  new  trial. 

The  only  questions  presented  upon  these  appeals  are  those 
[1]  involving  the  admissibility  of  evidence.  It  appears  that 
the  heifer,  at  the  time  it  was  killed,  was  fourteen  months  of 
age,  and  that  plaintifEs  purchased  the  animal  when  it  was  four 
months  old.  Testimony  was  given  showing  that  the  animal 
was  high-grade,  registered  stock,  and  that  its  principal  value 
lay  in  its  breeding.  Upon  cross-examination  one  of  the 
plaintifiEs  was  asked  the  price  that  he  paid  for  the  heifer.  A 
similar  question  was  asked  of  witness  Frank  Streff,  who  sold 
it  to  plaintiffs.  Objections  to  these  questions  were  sustained 
on  the  ground  that  the  sale  price  was  immaterial,  because  too 
remote  to  be  of  any  evidentiary  value.  Defendant  contends 
that  the  court  erred  in  sustaining  these  objections.  .  In  cases 
of  ordinary  livestock,  not  registered  and  not  of  any  particular 

59  Mont. — le 
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value  because  of  breeding,  such  objections  could  be  made  with 
more  force  than  in  the  present  instance.  While  ordinarily, 
in  case  of  "mongrel"  stock,  the  sale  price  at  four  months  of 
age  would  not  have  any  substantial  bearing  upon  the  value 
of  the  same  animal  ten  months  later;  yet  when  the  value  is 
principally  in  the  breeding,  which  condition  is  constant  during 
the  entire  life  of  the  animal,  then  such  sale  price  would  reflect 
materially  upon  its  value  at  any  time,  unless  it  may  be  at  the 
time  wlien  its  individuality  may  overwhelmingly  predominate 
over  the  element  of  breeding.  In  our  opinion,  such  evidence 
would  be  material,  and  should  have  been  admitted.  While 
the  court  has  a  discretion  in  these  matters,  it  seems  to  us  that 
there  was  an  abuse  of  discretion  in  sustaining  these  objections. 

The  admissibility  of  the  evidence  is  especially  apparent 
when  question  as  to  sale  price  is  asked  upon  cross-examina^ 
tion.  It  is  the  policy  of  the  courts  to  permit  a  broad  cross* 
examination  touching  all  matters  that  may  be  connected  with 
the  examination  in  chief.  It  is  stated  in  State  v.  Biggs,  45 
Mont.  400,  123  Pac.  410:  **The  right  of  cross-examination  is 
a  substantial  one,  and  may  not  be  unduly  restricted.  It  may 
extend,  not  only  to  facts  stated  by  the  witness  in  his  original 
examination,  but  to  all  other  facts  connected  with  them  which 
tend  to  enlighten  the  jury  upon  the  question  in  controversy." 
While  sale  price  of  the  animal  in  question  at  four  months 
of  age  would  not  be  an  absolute  criterion  as  to  its  value  ten 
months  later,  yet  it  would  tend  to  enlighten  the  jury  upon 
such  value,  particularly  the  value  of  its  breeding,  in  which, 
as  has  been  pointed  out,  was  its  principal  value. 

Plaintiffs  suggest  that  perhaps  this  calf  was  purchased 
under  a  lump  sum  with  other  stock,  and  therefore  the  sale 
price  was  immaterial.  The  record,  however,  fails  to  show 
that  such  was  the  fact,  and  this  court  can  act  only  on  the 
record  as  it  is  presented. 

Plaintiffs  also  contend  that  there  was  no  error  in  excluding 
[2]    this  evidence  because  no  offer  of  proof  W4s  made.    Offer 
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of  proof  is  not  necessary  on  cross-examination.  {Herzig  v. 
Smdberg,  54  Mont.  538,  172  Pac.  132.) 

Other  questions  were  asked  upon  cross-examination,  involving 
[3]  the  expense  of  keeping  the  animal  for  the  ten  months 
period  between  the  time  it  was  four  months  old  and  the  time 
it  wafl  fourteen  months  old,  and  also  regarding  sales  of  Hol- 
fitein  stock  not  registered,  to  which  questions  objections  were 
sustained.  We  think  the  court  was'  correct  in  its  rulings 
upon  these  questions,  as  they  do  not  in  any  way  bear  upon 
the  market  value. 

For  the  reasons  hereinbefore  given,  the  judgment  and  order 
are  reversed  and  the  cause  remanded  for  further  proceedings. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Assoqute  Justices 
CooPEB,  HoLLOWAY  and  QaijEN  concur. 


COMERFOBD,   Admx.,  Respondent,  v.  UNITED   STATES 
FIDELITY  AND  GUARANTY  CO.,  Appellant. 

(No.  4,272.) 
(Submitted  January  11,  1921.    Decided  February  28,  1921.) 

[196  Pac.  984.]i 

Reformation  of  Instruments  —  Mistake  —  Bonds -^  Sureties  — 
Parties.  . 

Sureties — Action  on  Bond — ^Parties. 

1.  In  an  action  on  a  bond  executed  jointly  by  the  principal  and  a 
eurety  company  it  was  optional  with  plaintiff  to  proceed  against 
either  or  both  of  the  obligors,  but  where  it  was  also  sought  to  re- 
form the  contract  and  the  surety  moved  that  the  principal  be  servod 
with  process,  it  was  error  to  deny  the  motion. 

Beformation  of  Instruments — Sureties — Bond — ^Evidence— Insufficiency. 

2.  Under  the  terms  of  a  bond  the  surety  was  required  to  pay  the 
amount  of  a  judgment  if  its  principal  should  fail  to  take  an  appeal 
to    the    supreme    court.    The    appeal    was    taken.    In    an    action 


2.  Beformation    of    surety    and    guaranty   contracts,    see    notes    in    65 
Am.  St.  Bep.  521;  21  Aim.  Cas.  271. 
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by  the  obligee  to  recover  on  the  bond,  reformation  of  the  instrument 
was  asked  so  as  to  hold  the  surety  liable  in  the  event  of  the  affirm- 
ance of  the  judgment.  Evidence  reviewed  and  held  insufficient  to 
warrant  reformation. 

Principal   and  Agent — ^Knowledge  of  Agent  Imparted  to   Principal — ^Pre- 
sumptionfl. 

3.  The  presumption  that  an  agent  has  imparted  his  knowledge  to 
his  principal  does  not  arise  where  the  agent  is  acting  in  his  own  or 
another's  interest,  and  adversely  to  that  of  his  principal,  and  partic- 
ularly where  the  agent  is  not  acting  as  agent,  but  openly  and  avowedly 
for  himself. 

Reformation  of  Instruments — Mistake. 

4.  Where  a  mistake  in  an  instrument  was  unilateral,  i.  e.,  made  only 
by  one  party  to  it,  and  not  mutual,  nor  one  which  the  other  party 
to  it  knew  or  suspected^  reformation  did  not  lie. 

Same — Extent  of  Remedy. 

5.  The  purpose  of  the  equity  of  reformation  is  not  to  make  a  new 
agreement,  but  to  establish  and  perpetuate  the  true  one,  and  courts 
cannot  insert  a  provision  which  was  omitted  with  the  consent  of  the 
party  asking  refonnation,  although  such  consent  was  given  in  reliance 
on  an  oral  promise  of  the  other  party  that  the  omission  should  not 
make  any  difference. 

Same — Scope  of  Remedy. 

6.  Reformation  of  an  instrum<^nt  will  not  be  decreed  on  the  ground 
of  mistake  unless  the  real  intent  of  the  parties  is  satisfactorily  shown 
and  the  party  seeking  the  relief  was  free  from  culpable  negligence. 

Appeal  from  District  Court,  Missovia  County;  R.  Lee  Mc- 
Culloch,  Judge. 

Action  by  Agnes  Comerford,  Administratrix  of  the  estate 
of  Thomas  Comerford,  deceased,  against  the  United  States 
Fidelity  &  Guaranty  Company.  From  a  judgment  for  plain- 
tiff defendant  appeals.    Reversed. 

Mr.  Aubrey  Lawrence,  of  the  Bar  of  Fargo,  North  Dakota, 
Mr,  Frank  Woody  and  Mr,  A.  J.  Violette,  for  Appellant,  sub- 
mitted a  brief;  Mr,  Lawrence  argued  the  cause  orally. 

Equity  is  not  a  system  of  jurisprudence  by  which  a  judge 
may  say  '* there  is  no  law  but  my  will  and  my  desires,"  but 
is  simply  a  system  of  jurisprudence  by  which  justice  may  be 
done  in  accordance  with,  and  not  in  opposition  to,  these  well- 
established  principles  of  law:  (1)  That  a  written  instrument 
is  presumed  to    contain  the    real    agreement  of  the    parties. 


4.  Mistake   as   ground   for  reformation    of   instrument,   see  notes   in   65 
Am.  St.  Bep.  484;   117  Am.  St.  Bop.   22S;  3  Ann.  Cas.  444. 
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(2)  That  the  courts  proceed  with  caution  in  setting  aside  the 
written  instruments,  and  is  only  in  an  extraordinary  case 
where  they  do  so.  (3)  The  proof  to  justify  the  court  in  so 
acting  must   at   least   be   clear,    convincing  and   satisf£^ctory. 

(4)  That  ^mistake  alone  is  not  sufScient;  it  must  be  estab- 
lished that  the  minds  of  both  of  the  parties  met  upon  the 
particular  thing  which  it  is  sought  to  add  to  the  contract. 

(5)  That  it  is  by  no  means  sufficient  to  establish  the  intention, 
desire  or  needs  of  one  of  the  parties.  It  must  be  shown  by 
clear,  convincing  and  satisfactory  proof  that  the  other  party 
knew  and  agreed  to  this,  and  intended  to  incorporate  it  in 
the  written  instrument.  (31  Cyc.  910,  915,  917,  947;  Cherry 
V.  Brizzolara  (Ark.),  116  S.  W.  668,  21  L.R.A.  (n.  s.)  511; 
Grieve  v.  Orieve,  15  Wyo.  358,  11  Ann.  Cas.  1162,  9  L.  B.  A. 
(n.  s.)  1213,  89  Pac.  569.) 

It  is  claimed  that  the  notice  or  knowledge  or  information 
which  Attorney  Woody  had  of  the  kind  of  a  bond  which  the 
plaintiff  claimed  was  agreed  upon  charged  the  United  States 
Fidelity  &  Guaranty  Company  with  that  knowledge,  and  al- 
though the  bond  was  executed  by  another  agent,  and  with 
only  the  form  of  bond,  letter  of  Mr.  Woody  and  the  form 
of  the  application  before  the  officers  of  the  company  who  au- 
thorized the  issuance  of  the  bond,  yet  the  plaintiff  claims  the 
bond  company  did  in  fact  make  an  agreement  to  pay  this 
judgment  if  affirmed  on  appeal.  If  Mr.  Woody  did  have 
knowledge  of  any  such  agreement  and  such  an  agreement  did 
in  fact  exist,  and  he  received  the  information  while  acting 
as  attorney  for  the  principal  of  the  bond,  the  Kennedy  Con- 
struction Company,  then  it  was  to  the  interest  of  himself  and 
the  construction  company  to  conceal  that  fact  from  the  de- 
fendant bond  company  in  order  to  procure  a  bond  with  less 
liability,  and  having  acted  as  he  did,  would  be  proof  that  he 
acted  in  fraud  of  his  principal,  the  bond  company,  and  there- 
fore his  knowledge  or  notice  under  the  well-established  rule  was 
not  the  notice  or  knowledge  to  the  appellant  bond  company.  (2 
Mechem  on  Agency,  1399, 1400, 1415 ;  2  C.  J.  859,  864,  865 ;  Aetna 
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Ivdemvity  Co.  v.  Schroeder,  12  N.  D.  110,  117,  95  IST.  W.  436 ; 
Lowe  V.  Los  Angeles  Svhwrban  Oas  Co.,  24  Cal.  App.  367,  141 
Pac.  399;  Congar  v.  Chicago  &  Northwestern  By.  Co.,  24  Wis. 
157,  1  Am.  Rep.  164;  Wittenbrook  v.  Parker,  102  Cal.  93, 
41  Am.  St.  Rep.  172,  24  L.  R.  A.  197,  36  Pac.  407 ;  Wester- 
field  V.  New  York  Life  Ins.  Co.,  129  Cal.  86,  61  Pac.  667.) 

There  is  not  a  scintilla  of  evidence  that  the  defendant  bond 
company  had  any  knowledge  that  the  bond  to  be  required  was 
to  pay  the  judgment.  It  is  idle  to  assert,  unless  we  are  will- 
ing to  follow  our  desires  at  the  expense  of  our  intellectual 
honesty,  that  the  one  single  word  ''appeal"  in  this  written 
instrument  means  that  we  thereby  agree  to  pay  a  judgment 
on  appeal,  when  in  fact  the  specific  terms  of  the  appli- 
cation in  connection  with  the  word  ''appeal''  and  attached 
to  it,  specify  or  define  the  word  "appeal"  if  the  word 
"appeal"  have  any  bearing  at  all  in  this  way:  "For  exten- 
sion of  sixty  days'  time,  the  time  allowed  by  law  to  prepare 
and  serve  bill  of  exceptions."  This  was  the  application  sub- 
mitted to  this  company.  The  question  of  a  bond  which  is  set 
out  in  specific  language  is  that  it  is  a  bond  for  an  extension 
of  time  and  that  alone. 

The  plaintiff  was  precluded  from  recovery  in  this  case  be- 
cause of  the  specific  Montana  statute  that  an  instrument  of 
suretyship  cannot  be  added  to  or  modified  or  changed,  and 
that  a  surety  can  only  be  held  to  the  exact  terms  of  his  con- 
tract. (Rev.  Codes,  sec.  5682;  City  of  Butte  v.  Bennetts,  51 
Mont.  27,  Ann.  Cas.  1918C,  1019,  149  Pac.  92.)  The  court 
must  construe  a  contract  as  it  is  written  and  cannot  ingraft 
a  new  provision  thereon  against  the  will  of  one  of  the  parties. 
(Manganese  Iron  Ore  Co.  v.  Trotter,  29  N.  J.  Eq.  (2  Stew.) 
561.)  Sureties  may  rely  upon  the  strict  terms  of  their  obli- 
gation. The  meaning  of  an  appeal  bond  should  be  deter- 
mined from  its  language,  and  not  by  the  application  of  Code 
of  Civil  Procedure,  section  17,  relating  to  the  meaning  of 
words  used  in  the  Code.     {Bergevin  v.  Wood,  11  Cal.  App. 


k. 


\ 
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643,   105   Pac.   935;   Oregon  >  By,  c6  Nav.  Co.  v.   Swinhume, 
22  Or.  574,  30  Pac.  322;  9  C.  J.  32-34.) 

''The  bond  speaks  for  itself;  and  the  law  is  that  it  shall  so 
speak;  and  that  the  liability  of  sureties  is  limited  to  the  exact 
letter  of  the  b^nd.  Sureties  stand  upon  the  words  of  the 
bond,  and  if  the  words  will  not  make  them  liable,  nothing 
can.  There  is  no  construction,  no  equity  against  sureties.  If 
the  bond  cannot  have  effect  according  to  its  exact  words,  the 
law  does  not  authorize  the  court  to  give  it  effect  in  some  other 
way,  in  order  that  it  may  prevail."  {Bishop  v.  Freeman,  42 
Mich.  533,  4  N.  W.  290;  Vinyard  et  dl.  v.  Barnes,  124  111.  346, 
16  N.  E.  254;  Weir  Plow  Co.  v.  Walmsley,  110  Ind.  242,  11 
N.  E.  232;  Noyes  v.  Granger,  51  Iowa,  227,  1  N.  W.  519; 
Henrie  v.  Bxick,  39  Kan.  381,  18  Pac.  228;  First  Nat.  Bank 
▼.  Gerke,  68  Md.  449,  6  Am.  St.  Rep.  453,  13  Atl.  358;  Shines 
V.  Central  Sav.  Bank,  70  Mo.  524.) 

Mr.  James  L.  Wallace,  Mr.  John  E.  Patterson,  Mr.  Charles 
H.  HdU,  Mr.  A.  N.  Whitlock  and  Messrs.  Madeen  &  Riissell, 
for  Respondent,  submitted  a  brief;  Mr.  Patterson  argued  the 
cause  orally. 

It  is  clear  from  the  instrument  in  qVestion  that  it  was 
intended  by  it  to  indemnify  plaintiff  in  the  sum  of  $17,800 
for  the  consideration  of  staying  execution  and  causing  plain- 
tiff to  be  restrained  and  desist  from  prosecuting  her  action  in 
Idaho.  To  interpret  the  bond  to  mean  that  after  plaintiff  had 
been  deprived  of  prosecuting  her  judgment  and  execution  as 
she  saw  fit,  and  said  bond  had  been  Ifiven  to  indemnify  her 
therefor,  the  bond  was  satisfied,  and  plaintiff  without  recourse, 
;  if  defendant  in  said  action  took  an  appeal  from  a  judgment, 

I  which  was  affirmed,  would  require  the  most  profound  absurdity. 

]  The  customary  usage  as  to  stay  bonds  and  kindred  bonds 

•  such  as  this  is  to  indemnify  plaintiff  in  the  amount  named 

to  the  extent  of  the  judgment  if  not  reversed.    It  is  apparent 
that  it  was  intended  to  pay  the  penalty  of  the  bond  unless  the 
!  judgment  was  reversed,  and  the  customary  conditions  of  such  ^ 
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bonds  provide  that  the  penalty  is  forfeited  if  judgment  is 
affirmed.  The  only  reasonable  or  sensible  construction  that 
could  be  given  is  that  such  was  the  intention.  Such  stipula- 
tion, therefore,  should  be  considered  to  be  inserted  in  said 
bond,  for  according  to  section  5044,  Revised  Codes:  ** Stipu- 
lations which  are  necessary  to  make  a  contract  reasonable,  or 
conformable  to  usage,  are  in^plied,  in  respect  to  matters  con- 
cerning which  the  contract  manifests  no  contrary  inten- 
tion." The  contract,  therefore,  is  to  be  read  as  including 
said  condition.  The  form  of  the  bond  in  question  is  that  of 
a  supersedeas  bond  on  appeal,  and  not  merely  the  form  of  a 
stay  bond  furnished  before  appeal.  It  includes  the  provi- 
sions of  both,  as  it  was  intended  it  should. 

It  covering  the  ground  and  being  intended  as  a  statutory 
bond,  we  are  entitled  to  recover  upon  it  not  only  as  a  common- 
law  bond,  but  to  have  read  therein  the  provisions  of  the 
statute  it  was  intended  to  satisfy.  {Oille  v.  Emmons,  61  Kan. 
217,  59  Pac.  338;  2  Cyc.  919.) 

It  is  clear  from  all  of  the  facts  and  circumstances  in  this 
case  that  the  defendant  surety  company  as  well  as  the  con- 
struction company,  and  the  plaintiff  understood,  that  where 
the  word  "appeal''  was  used,  for  instance,  m  the  bond  where 
it  says:  "That  the  defendant  will,  if  said  motion  be  overruled, 
take  an  appeal  to  the  supreme  court,*'  it  meant  an  appeal  with 
effect,  meaning  a  successful  appeal.  (Boom  v.  St.  Paul 
Foundry  Mfg.  Co.,  33  Minn.  253,  22  N.  W.  v  538 ;  Trent  v. 
Rhomberg,  66  Tex.  249,  18  S.  W.  510;  Field  v.  Schricher,  14 
Iowa,  119.)  As  above  indicated,  it  is  our  contention  that  the 
bond,  when  rightly  understood  and  interpreted  to  effectuate 
the  intention  of  the  parties,  permits  a  recovery  without 
reformation;  but  the  parties  having  entered  into  a  more 
specific  agreement,  respondent  is  entitled  to  have  it  reformed 
to  express  such  agreement.  (Nourse  v.  Weitz,  120  Iowa,  708, 
95  N.  W.  251.) 

This  court  in  the  case  of  Parchen  v.  Chessman,  49  Mont.  326, 
142  Pac.  63,  says:  "Courts  of  equity  are  not  bound  by  'cast- 
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Iron  rules.*  The  rules  by  which  they  are  governed  are  flexible 
and  adapt  themselves  to  the  exigencies  of  the  particular  case. 
Relief  will  be  granted  when,  in  view  of  all  the  circumstances, 
to  deny  it  would  permit  one  party  to  suffer  a  gross  wrong 
at  the  hands  of  the  other."  (See,  also,  CaUbreath  v.  Coyne,  48 
Colo.  199,  109  Pac.  428;  Sanford  v.  Oates-Townsend  Co.,  21 
Mont.  277,  53  Pac.  749;  Parchen  v.  Chessman,  53  Mont.  430, 
164  Pac.  532;  Oood  Milking  Mach.  Co,  v.  Ocdlotvay,  168  Iowa, 
550,  150  N.  W.  710;  Higgins  v.  Parsons,  65  Cal.  280,  3  Pac. 
881;  ClegJiorn  v.  Zumwalt,  83  Cal.  155,  23  Pac.  294;  Coii{ih^ 
ran  v.  Sundback,  13  S.  D.  115,  79  Am.  St.  Rep.  886,  82  N.  W. 
507;  Swoiford  Bros.  etc.  Co,  v.  Livingston  (Colo.  App.),  65  Pac. 
413.)  In  the  case  of  CaUbreath  v.  Coyne,  supra,  a  situation  some- 
what analogous  to  the  instant  case  was  presented. ^  (See,  also, 
Neininger  v.  State,  50  Ohio  St.  394,  34  N.  E.  633 ;  SteinJiaiiser  v. 
Colmar,  11  Colo.  App.  494,  55  Pac.  291.)  The  case  of  Braithwaite 
V.  Jordan,  5  N.  D.  196,  31  L.  R.  A.  238,  65  N.  W.  701,  is  an  im- 
portant  case  on  this  question,  and  contains  a  long  discussion  rela^ 
live  to  enforcing  bonds,  drawn  in  contemplation  of  statutory  re- 
quirements, though  defective  in  execution,  as  common-law 
bonds.  Oardner  v.  California  Guarantee  Investment  Co,,  137 
Cal.  71,  69  Pac.  844,  is  very  much  in  point  with  the  case  at 
bar. 

Appellant  was  bound  by  the  knowledge  of  Mr.  Woody  to 
the  same  extent  as  if  its  president  or  vice-president,  while 
having  such  knowledge,  had  personally  completed  execution 
of  the  bond  by  delivery  thereof.  (Staats  v.  Pioneer  Ins.  Assn., 
55  Wash.  51,  104  Pac.  185;  Oetchell  &  Martin  Lumber  Co,  v. 
Peterson  &  Sampson,  124  Iowa,  599,  100  N.  W.  550;  Maryland 
Casualty  Co.  v.  Town  of  Wellston,  47  Okl.  417,  148  Pac.  691; 
King  County  v.  Ferry,  5  Wash.  536,  34  Am.  St.  Rep!  880,  19 
li.  R.  A.  500,  32  Pac.  538;  Antonio  Brewing  Assn.  v.  /.  M. 
Abbott  Oil  Co.  (Tex.  Civ.  App.),  129  S.  W.  373.)  In  the  case 
of  First  Siate  Bamk  v.  Bridges,  39  Okl.  355,  135  Pac.  378,  the 
court  says;  ** Notice  to  an  agent  who  represents  both  parties 
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to  a  transaction  with  their  knowledge  and  consent  ia  notice 
to  either  or  both  of  them.'* 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

The  defendant  James  Kennedy  Construction  Company  was 
not  served  with  process,  and  the  trial  court  denied  appellant's 
motion  to  require  that  company  to  be  served  with  summons 
and  made  a  party  to  the  action  as  a  necessary  party  to  a  com- 
plete determination  of  the  controversy. 

This  is  ai^  appeal  by  the  defendant  surety  company  from 
a  judgment  rendered  in  favor  of  plaintiff  upon  a  bond  exe- 
cuted jointly  by  the  James  Kennedy  Construction  Company 
and  appellant,  which  bond,  after  making  recital  that  the 
plaintiff  Agnes  M.  Comerford,  as  administratrix  of  the  estate 
of  Thomas  Comerford,  had  recovered  judgment  in  an  action 
against  the  defendant  James  Kennedy  Construction  Company 
for  the  sum  of  $17,500  damages  and  that  the  plaintiff  had  pro- 
cured a  transcript  ot  the  record  in  said  action  to  be  made 
and  sent  to  the  state  of  Idaho  for  the  purpose  of  commencing 
suit  on  said  judgment  in  that  state,  and  'Vhereas,  said  court 
on  the  said  17th  day  of  April,  1913,  made  an  order  requiring 
the  defendant  Kennedy  Construction  Company  to  prepare  and 
file  in  this  court,  within  ten  days,  a  good  and  sufficient  bond 
in  the  sum  of  Seventeen  Thousand  Eight  Hundred  ($17,800) 
Dollars  in  order  to  procure  the  recall  of  said  papers  and  to 
stay  execution: 

*'Now,  therefore,  we  the  undersigned,  in  consideration  of 
the  premises  and  in  order  to  procure  the  recall  of  said  papers, 
sent  to  the  state  of  Idaho,  and  continue  in  force  said  order 
to  stay  said  execution,  do  hereby  jointly  and  severally  under- 
take in  the  sum  of  Seventeen  Thousand  Eight  Hundred 
($17,800)  Dollars,  lawful  money  of  the  United  Stetes,  and 
promise  to  the  effect  that,  if  said  judgment  and  execution 
shall  be  stayed  until  the  motion  for  a  new  trial  is  heard  and 
.  decided,  that  the  defendant  will,  if  said  motion  be  overruled, 
take  an  appeal  to  the  supreme  court  of  the  state  of  Hon- 


59  Mont.]     CoMERFOBD  V.  United  States  P.  &  G.  Co.  251 

[59  Mont.  243.] 

tana,  from  the  judgment  rendered  in  said  action,  and  from 
the  order  overruling  defendant's  motion  for  a  new  trial,  and 
if  said' motion  for  a  new  trial  is  overruled  and  the  defendant 
fails  to  take  an  appeal  to  the  supreme  court  of  the  state  of 
Montana,  within  the  time  allowed  by  law  for  taking  such 
appeal,  we  will  pay  to  the  said  plaintiff  in  said  action  on  de- 
mand, the  amount  of  said  judgment  together  with  costs  not 
exceeding  in  all  the  said  sum  of  Seventeen  Thousand  Eight 
Hundred  ($17,800)  Dollars,  lawful  money  of  the  United 
States.'* 

Plaintiff  in  her  complaint  in  the  ease  now  before  us  asked 
a  reformation  of  the  bond  as  to  its  conditions,  so  as  to  include 
therein  liability  on  the  part  of  the  surety  ^o  pay  the  judgment, 
it  not  having  been  reversed  on  appeal.  (Comerford  v.  James 
Kennedy  Constr.  Co.,  50  Mont.  196,  145  Pac.  952.)  The  trial 
court  found,  as  a  matter  of  law:  "I.  That  the  plaintiff  is 
entitled  to  judgment  upon  said  bond  even  without  reformation 
in  the  sum  of  $17,800,  together  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum  from  March  1,  1915. 
II.  That  the  plaintiff  herein  is  entitled  to  a  decree  reform- 
ing the  bond  referred  to  and  sued  upon  in  the  plaintiff's 
complaint  to  conform  to  the  intent  and  agreement  of  the  par- 
ties hereto  by  inserting  in  said  bond,  immediately  after  the 
word  *  appeal'  where  the  said  word  appears  last  in  said  bond, 
the  following,  *0r  if  such  appeal  is  taken  and  the  James  Ken- 
nedy Construction  Company  is  not  successful  in  reversing  said 
judgment  or  if  said  judgment  shall  be  affirmed  on  such 
appeal.'  III.  That  plaintiff  is  entitled  to  a  judgment  upon 
said  bond  aa  reformed  as  against  the  defendant  herein,  United 
States  Fidelity  &  Guaranty  Company,  in  the  sum  of  $17,800, 
together  with  intei^est  thereon  at  the  rate  of  eight  per  cent 
per  annum  from  and  after  the  first  day  of  March,  1915."  The 
judgment  is  upon  the  bond  as  reformed  in  accordance  with  the 
court's  second  and  third  findings  of  law. 

Two  questions  are  presented  for  decision,  as  follows:  (1) 
Is  the  surety  liable,  under  the  conditions  of  the  bond  as  exe- 
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cuted,  to  pay  the  judgment  affirmed  on  appeal  t  (2)  Was  a 
reformation  of  the  bond  justified?  Both  questions  will  be 
treated  together,  as  they  involve  the  same  consideratioiis. 

Under  the  language  of  the  bond  as  executed  the  obligation 
[1, 2]  of  the  Kennedy  Company,  in  the  event  its  motion  for 
a  new  trial  was  overruled,  was  *'to  take  an  appeal"  or  ''pay 
*  *  *  on  demand  the  amount  of  the  judgment."  By 
reformation  it  is  sought  to  add  to  the  conditions  of  the  bond 
an  obligation  to  pay  the  amount  of  the  judgment  in  the  event 
of  affirmance  on  appeal,  or,  at  least,  to  so  construe  the  bond 
as  to  require  payment  in  the  event  of  such  affirmance.  At 
the  outset,  it  appears  on  the  face  of  the  complaint  that  the 
James  Kennedy  Construction  Company  was  a  proper  party  to 
the  action,  involving,  as  it  does,  the  reformation  of  its  joint 
contractual  obligation  to  the  plaintiff.  Section  6488  of  the 
Revised  Codes  provides,  in  part:  **Any  person  may  be  made 
a  defendant  who  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  the 
complete  determination  or  settlement  of  the  question  involved 
therein,"  and  section  6491  provides  in  part:  **0f  the  parties 
to  the  action,  those  who  are  united  in  interest  must  be  joined 
as  plaintiffs  or  defendants,  but  if  the  consent  of  anyone  who 
should  have  been  joined  as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  being  stated  in  the' 
complaint." 

Ordinarily,  under  the  provisions  of  section  6491,  supra,  in 
an  action  for  debt  on  a  bond  all  of  the  obligees  are  necessary 
parties  to  the  action,  the  bond  being  as  to  them  joint  and  not 
several.  {Montana  Min,  Co,  v.  St.  Louis  M.  cfe  M.  Co.,  19 
Mont.  313,  48  Pae.  305.)  It  affirmatively  appears  that  the 
bond  was  executed  jointly  by  the  appellant  with  the  construc- 
tion company.  .However,  it  was  optional  with  the  plaintiff 
to  make  both  the  principal  and  the  surety  on  the  bond  parties 
to  the  action  (sec.  6492,  Rev.  Codes),  even  though  it  was  ap- 
parent on  the  face  of  the  complaint  that  both  obligors  to  the 
contract  should  properly  have  been  made  parties  in  order  to 
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reform  their  joint  contract.  The  question  was  raised  by  ap- 
pellant's answer  and  by  motion  to  require  the  construction 
company  to  be  served  with  process  before  proceeding  to  a 
hearing  on  attempted  reformation  of  the  contractual  obliga- 
tion. The  court  should  have  required  both  obligors  to  appear, 
since  the  appellant  insisted  thereon,  even  though  the  plaintiff 
is  given  a  several  right  of  action  against  both  the  principal 
and  surety. 

There  is  a  sharp  conflict  in  the  evidence  as  to  the  terms 
of  the  bond  required  to  be  furnished  by^  the  Kennedy  Con- 
struction Company  on  the  granting  of  a  stay  of  execution  in 
the  damage  suit,  one  witness  (Attorney  Hall)  contending  that 
the  bond  intended  and  demanded  was  to  be  in  terms  a  stvper-^ 
sedeas  bond,  as  provided  for  by  section  7102  of  the  Revised 
Codes,  and  the  other  witness  (Attorney  Prank  Woody)  in- 
sisting that  the  provisions  of  the  bond  as  he  understood  the 
requirements  were  to  be  identical  in  form  with  the  bond  in 
fact  furnished  and  filed,  conditioned  alone  that  the  defendant 
construction  company  would  take  an  appeal  to  the  supreme 
court  of  the  state  of  Montana  if  motion  for  a  new  trial  was 
overruled,  or,  upon  failing  to  take  such  appeal,  pay  the 
amount  of  the  judgment  on  demand.  However  that  may  be, 
the  fact  remains  that  the  appellant  provided  the  character 
of  bond  required  by  order  of  court  to  be  furnished  and  filed. 
It  is  executed  as  to  conditions  as  stated  in  the  order  of  the 
court  and  the  application  made  therefor  to  the  appellant. 
The  order  of  the  court  directing  the  furnishing  of  the  bond 
points  out  the  object  and  purpose  of  the  bond  and  indicates 
its  conditions  as  follows:  ''In  this  case  the  defendant  James 
Kennedy  Construction  Company  is  allowed  ten  days  within 
which  to  file  a  bond  in  the  sum  of  $17,800  on  stay  of  execu- 
tion, and  it  is  ordered  that  execution  be  stayed  during  the  ten 
days  and  upon  the  filing  of  bond  as  required,  execution  be 
stayed  until  the  disposition  of  defendant's  motion  for  a  new 
trial  or  further  order  of  the  court.  Counsel  being  present 
ijad  having  consented  to  this  order." 
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The  application  for  the  bond  made  upon  the  forms  pre- 
scribed and  provided  by  the  surety  company  in  describing  the 
character  of  bond  desired,  recites:  ^^ Appeal — For  extension 
sixty  days*  tim4  to  time  aUowed  hy  law  to  prepare  and  serve 
biU  of  exceptions — copy  bond  attached/'  and  the  accompany- 
ing form  of  bond  mentioned  is  the  one  which  was  executed  and 
now  forms  the  basis  of  this  action.  It  appears  that  at  the 
time  application  for  the  execution  of  the  bond-  was  made  by 
James  Kennedy,  president  of  the  construction  company,  to  the 
agent  of  the  surety  company  at  Morehead,  Minnesota  (April 
23,  1913),  the  letter  of  the  attorneys  for  the'  construction  com- 
pany at  Missoula,  Montana  (Woody  &  Woody),  was  pre- 
sented to  such  agent  as  indicative  of  the  conditions  of  the 
bond  to  be  executed,  wherein  it  is  stated:  ** Frank  went  into 
court  this  morning  and  asked  the  court  to  make  a  formal 
order  and  the  court  made  an  order  and  entered  it  on  the  min- 
utes directing  the  transcript  of  judgment  sent  to  Pocatello 
recalled,  but  at  the  same  time  made  an  order  requiring  the 
Kennedy  Construction  Ck)mpany  to  file  a  bond  in  the  sum  of 
$17,800  within  ten  days.  Why  he  made  it  $300  more  than  the 
verdict  we  do  not  know,  but  we  presume  it  was  to  cover  costs. 
The  law  required  a  judge,  when  he  made  an  order  staying 
execution,  to  i^equire  a  bond  to  be  given,  and  when  Judge 
Duncan  made  this  order  he  failed  to  make  an  order  requiring 
a  bond  to  be  given.  This  bond,  when  given,  keeps  in  eflPect 
the  order  to  stay  execution  until  the  motion  for  a  new  trial  is 
decided,  and  the  sooner  you  can  get  bond  up  and  send  it  the 
sooner  they  will  cease  troubling  you  in  Idaho,  because  the 
moment  the  bond  is  filed  here,  they  will  be  required  to  recall 
the  papers  sent  to  Idaho,  and  stop  all  proceedings  there,  or 
else  they  will  be  in  contempt  of  court." 

Counsel,  if  not  satisfied  with  the  conditions  of  the  bond 
filed,  should  have  complained  to  the  court.  It  afiSrmatively 
appears  that  the  bond  was  examined  by  Attorney  James  L. 
Wallace,  chief  counsel  for  the  respondent,  as  to  its  conditions 
after  it  was  filed  and  long  before  affirmance  of  the  judgment 
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on  appeal  to  the  supreme  court.  In  this  connection  he  testi- 
fied on  cross-examination:  **Q.  So  you  relied  on  the  bond  itself, 
didn't  youT  A.  I  did.  Q.  Upon  the  terms  and  conditions 
of  the  bondt  A.  Until  we  got  to  investigating  it  and  thought 
it  was —  Q.  Did  you  rely  on  the  terms  and  conditions  of 
that  bondT  A.  We  certainly  did.  Q.  Well,  in  order  to  rely 
on  the  terms  and  conditions  of  a  bond  you  must  know  the 
terms  and  conditions,  must  you  notT  A.  Certainly.  Q.  And 
the  action  to  reform  the  bond  and  change  its  terms  and  con- 
ditions was  not  brought  for  three  years  after  the  bond  was 
given,  was  itT  A.  I  don't  think  it  was  that  long.  Q.  The 
bond  was  given  on  the  eighth  day  of  May,  1913,  wasn't  itT 
A.  I  believe  it  was.  Q.  And  you  commenced  this  present 
action  in  1914,  wasn't  itt  A.  Yes,  I  think  so.  Q.  Then  for 
a  period  of  two  years  did  you  rely  on  the  express  terms  and 
conditions  of  that  bondt  A.  Well,  I  will  have  to  explain. 
Q.,  Just  a  minute;  did  you  rely  on  the  bond,  yes  or  not  A.  I 
will  answer  yes,  and  explain.  Q.  All  right.  A,  We  talked 
the  bond  over  and  the  terms  and  conditions  of  the  bond  and 
came  to  the  conclusion  that  it  was  valid  but  not  according  to 
the  bond  that  was  ordered.  Q.  But  you  relied  upon  the  bond! 
A.  No,  we  relied  upon  our  rights  in  the  case  and  other 
rights  we  might  have.  Q.  Now,  when  you  answer  that  ques- 
tion that  you  relied  upon  the  bond,  what  did  you  meant 
A.  I  believed  we  could  make  the  bond  good.  Q.  When  did 
you  first  come  to  the  conclusion  that  the  bond  was  valid — ^you 
say  you  relied  on  it  and  talked  it  over.  That  was  the  first 
time  you  read  itt  A.  The  first  time  I  read  it  I  simply 
glanced  over  it.  I  was  informed  what  it  was  given  for  and 
I  glanced  over  it  only.  I  didn't  go  into  the  obligations 
closely;  I  just  glanced  at  the  bond.  Q.  What  did  you  think 
the  bond  was  given  fort  A.  I  was  told  what  it  was  given 
for.  Q.  What  were  you  reading  it  over  fort  A.  I  was  just 
glancing  over  it.  Q.  When  was  thatt  A.  Several  weeks  after 
the  bond  was  given.  Q.  Several  weeks  t  A.  Yes.  Q.  Can 
you  say  approximately  how  long  after t    A.  I  couldn't  say  as 
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to  that.  Then  I  got  a  certified  copy  of  the  bond,  in,  I  think, 
November,  1913.  Q.  Do  you  remember  when  the  appeal  was 
taken  in  that  case!  A.  No,  I  don't  recall  that.  The  record 
will  show  that.  Q.  Well,  the  judgment  of  the  supreme  court 
was  handed  down  about  January,  1915,  wasn't  it?  A.  I  don't 
remember  whether  it  was  in  1915  or  1914.  I  don't  remember 
now.  Q.  Well,  you  recall  that  it  was  1915,  wasn't  itf  A.  I 
wouldn't  say,  without  seeing  the  record.  Q.  I  don't  know 
but  what  that  is  in  the  pleadings.  Tha*  is  correct,  isn't  it, 
Judge,  January,  1915?  January  21,  1915  T  A.  Then  that  is 
correct.  Q.  Now,  going  back  again  to  this  time  when  you  first 
saw  the  bond.  You  say  that  was  several  weeks  after  it  was 
filed?  A.  Yes.  Q.  That  was  several  weeks  after  the  eighth 
day  of  May,  1913?  A.  At  the  time  it  was  filed — I  don't  know. 
I  didn't  know  it  was  filed  until  Mr.  Hall  asked  me  if  it  was 
filed  and  if  I  had  seen  the  bond.  Q.  Well,  it  is  filed  the 
second  day  of  May,  1913,  isn't  it?  A.  Yes,  sir.  Q.  Did  you 
read  all  of  the  bond  the  first  time?  A.  I  don't  think  [I 
think]  the  obligation  of  the  bond  the  first  time  I  saw  it. 
Mr.  Hall  had  told  me  that  the  bond  he  had  been  demanding 
had  been  given — ^you  will  understand  that  several  times  before 
that  I  had  been  before  the  court  and  demanded  that  the  bond 
be  given.  Q.  You  were  the  chief  counsel  in  the  case? 
A.  Well,  I  was  the  one  that  brought  the  suit;  I  believe 
so.  Q.  Mr.  Hall  has  pinned  the  medal  on  you.  A.  I  was 
j)robably  the  chief  counsel,  bul  not  the  leading  counsel. 
Q.  You  were  the  one  who  brought  the  litigation?  A.  Yes, 
sir.  Q.  You  were  deeply  interested  in  it?  A.  Yes,  sir*. 
Q.  You  are  deeply  interested  in  this  case?  A.  Yes,  sir. 
Q.  And  several  weeks  after  the  bond  was  filed  you  read  it  over 
but  didn't  read  the  obligation?  A.  I  read  it  over  casually, 
but  I  had  talked  with  Mr.  Hall  about  it.  Q.  What  do  you 
mean  by  saying  that  you  were  relying  on  the  bond?  A.  Why, 
we  had  a  discussion  about  it,  Mr.  Woody  and  myself  and  the 
court — the  old  gentleman,  Judge  Woody — and  the  court  told 
them  they  would  have  to  give  a  bond  and  I  supposed  that 
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when  the  bond  was  ordered  it  was  the  same  kind  of  a  bond 
we  had  been  expecting  and  demanding.  Q.  That  was  the  first 
thing  you  were  interested  in  finding  out,  wasn't  itt  A.  Mr. 
Hall  told  me  the  bond  was  ordered  and  I  presumed  it  would 
be  given  as  we  demanded.  Q.  When  you  first  saw  it  your 
first  interest  was  to  find  out  what  kind  of  a  bond  had  been 
given  f  A.  I  glanced  over  it  to  see  if  it  was  a  good  bond. 
Q.  Now,  Mr.  Wallace,  you  were  chief  counsel  in  the  case  in 
which  judgment  for  $17,500  was  given  and  you  were  arrange 
ing  to  collect  the  same  and  this  bond  was  given  for  the  pro- 
tection of  the  plaintiff,  your  client,  you  don't  mean  to  tell 
me  that  the  first  time  you  looked  over  the  bond  you  didn't 
read  the  obligation  of  the  bond,  do  youf  A.  I  might  have 
read  over  the  bond  but  I  didn't  see  anything  invalid  in  it 
at  that  time  because  I  wasn't  really  looking  for  anything. 
Q.  When  did  you  first  rely  on  itt  A.  I  relied  on  the  right 
kind  of  a  bond  being  given,  on  Mr.  Woody  giving  the  kind 
of  a  bond  agreed  on." 

But  it  is  vigorously  contended  by  respondent  that  Attorney 
[3]  Frank  Woody  stood  in  the  dual  capacity  of  attorney 
for  the  construction  company  and  also  of  agent  and  attorney 
in  fact  for  the  surety  company,  and  that  notice  given  to  him 
as  to  the  conditions  of  the  bond  required  was  notice  to  the 
surety  company,  and  that  therefore  the  same  should  be  re- 
formed as  against  the  latter.  We  have  reviewed  the  numerous 
authorities  cited  by  counsel,  but  in  our  opinion  they  have 
no  bearing  upon  the  present  case,  for  the  rule  is  settled  in 
this  state  (Stanford  v.  Coram,  26  Mont.  285,  297,  67  Pac. 
1005)  that  ''the  presumption  that  the  agent  has  imparted  his 
knowledge  to  his  principal  does  not  prevail  where  the  agent 
is  acting  in  his  own  or  another's  interest,  and  adversely  to 
that  of  his  principal,  particularly  when  the  agent  is  acting, 
not  as  agent,  but  openly  and  avowedly  for  himself.  In  such 
case,  by  reason  of  his  antagonistic  attitude  toward  the  in- 
terests of  his  principal,  the  presumption  does  not  arise  that 
he  has  communicated  his  knowledge  to  his  principal,  but  that, 
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on  the  oontrary,  he  has  refrained  from  so  doing  from  motives 
of  self-interest.  (Mechem  on  Agency,  sec.  723;  1  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1145;  Frenkel  v.  Hudson,  82  Ala.  158, 
60  Am.  Eep.  736,  2  South.  758;  WickersJiam  v.  Chicago  Zinc 
Co,,  18  Kan.  481,  26  Am.  Rep.  784,  5  Morr.  Min.  Rep.  536; 
Allen  V.  Connecticut  Biver  etc.,  B.  B.  Co,,  150  Mass.  200,  15 
Am.  St.  Rep.  185,  5  L.  R.  A.  716,  22  N.  B.  917;  Innerarity  v. 
MercTiants'  Nat,  Bank,  139  Mass.  332,  52  Am.  Rep.  710,  1 
N.  E.  282;  In  re  Planhinton  Bank,  87  Wis.  378,  58  N.  W, 
784 ;  Hickman  v.  Oreen,  123  Mo.  165,  29  L.  R.  A.  39,  22  S.  W. 
455,  27  S.  W.  440;  Th4rd  National  Bank  v.  Harrison  (C.  C.) 
10  Fed.  243.)"  To  the  same  effect  see,  also.  State  Bank  v. 
Forsyth,  41  Mont.  249,  28  L.  R.  A.  (n.  s.)  501,  108  Pac.  914, 
and  Bopes  v.  NUan,  44  Mont.  238,  119  Pac.  479. 

The  principles  of  agency  cited  by  counsel  for  respondent 
can  have  no  application  whatsoever  in  this  case,  as  it  ap- 
pears that  the  attorney  for  the  construction  company.  Prank 
Woody,  did  not  execute  the  bond  in  question  as  agent  for  the 
surety  company.  His  capacity  as  agent  for  the  surety  com- 
pany in  the  execution  of  bonds  was  limited,  in  that  he  was 
not  possessed  of  authority  to  execute  such  bonds  independently 
of  concurrence  with  another  of  the  four  persons  mentioned  in 
the  general  power  of  attorney  given  by  the  surety  company 
for  the  execution  of  bonds  in  the  county  of  Missoula,  state  of 
Montana,  on  behalf  of  the  surety  company. 

Great  reliance  is  placed  by  counsel  for  respondent  upon  the 
decisions  of  this  court  in  Parchen  v.  Chessman,  49  Mont  326, 
Ann.  Cas.  1916A,  681,  142  Pac.  631,  146  Pac.  469,  and  Par> 
chen  V.  Chessman,  53  Mont.  430,  164  Pac.  531,  in  i^pport  of 
their  contention  that  the  bond  in  this  action  should  be  re- 
formed, and,  as  reformed,  the,  judgment  sustained.  These 
decisions  are  clearly  distinguishable,  (1)  because  the  action 
was  solely  between  the  parties  to  the  promissory  note  attempted 
to  be  reformed,  and  (2)  mutual  mistake  was  shown. 

The  statute  under  which  this  case  was  brought  reads  as 
[4]    follows:  ''When,  through  fraud  or  mutual  mistake  of 
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the  parties,  or  a  mistake  of  one  party,  which  the  other  at  the 
time  knew  or  suspected,  a  written  contract  does  not  truly 
express  the  intention  of  the  parties,  it  may  be  revised  on  the 
application  of  the  party  aggrieved  so  as  to  express  that  in- 
tention, so  far  as  it  can  be  done  without  prejudice  to  the 
rights  acquired  by  third  persons,  in  good  faith  and  for  value." 
(Sec.  6108,  Rev.  Codes.) 

'^A  mutual  mistake  is  one  which  is  reciprocal  and  common 
to  both  parties,  where  each  alike  labors  under  the  same  mis- 
conception in  respect  to  the  terms  of  the  written  instrument, 
and  sometimes  of  the  agreement  itself."     (23  B.  C.  L.  328.) 

In  this  case  the  mistake,  if  any,  was  unilateral,  {.  e.,  made 
alone  by  respondent  or  her  attorneys,  and,  not  being  mutual 
or  a  mistake  of  one  party  which  the  other  party  at  the  time 
knew  or  suspected,  reformation  is  not  authorized.  In  such 
a  case  rescission  is  the  proper  remedy.     (23  B.  C.  L.  328.) 

Thus,  we  have  before  us  the  bond  with  its  conditions  as 
executed,  and  it  must  be  interpreted  in  accordance  with  the 
law.  "A  contract  must  be  so  interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties,  as  it  existed  at  the 
time  of  contracting,  so  far  as  the  same  is  ascertainable  and 
lawful."  (Sec.  5025,  Bev.  Codes.)  \  "The  language  of  the 
contract  is  to  govern  the  interpretation,  if  the  language  is 
dear  and  explicit  and  does  not  involve  an  absurdity."  (Id,, 
aec.  5027.)  **When  a  contract  is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained  from  the  writing 
alone,  if  possible."  (Id.,  sec.  5028.)  ** However  broad  may 
be  the  terms  of  the  contract,  it  extends  only  to  those  things 
concerning  which  it  appears  that  the  parties  intended  to 
contract."  (Id.,  sec.  5037.)  (See  White  v.  Hulls,  ante, 
p.  98,  and  State  Bank  of  Darby  v.  Pew,  ante,  p.  144.) 

Applying  the  law  with  reference  to  a  construction  of  the 
contract,  it  appears  that  the  conditions  of  the'  bond  were  per- 
formed and  appellant  cannot  now  be  held  responsible  for  con- 
ditions neither  required  to  be  in  the  bond  nor  in  fact  included 
[5]    therein.    The  equity  of  reformation  is  not  to  make  a  new 
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agreement,  but  to  establish  and  perpetuate  the  true  existing 
one.  The  court  in  recognizing  the  equity  cannot  make  such 
a  contract  as  it  thinks  the  parties  ought  to  have  made  or  would 
have  made  if  better  informed,  as  by  inserting  in  the  instru- 
ment important  conditions  which  the  parties  never  fully  as- 
sented to.  The  court  merely  makes  the  instrument  just 
what  the  parties  intended  it  to  be.  Neither  will  the  court 
insert  a  provision  which  was  omitted  with  the  consent  of  the 
party  asking  reformation,  although  such  consent  was  given 
in  reliance  on  an  oral  promise  of  the  other  party  that  the 
omission  should  not  make  any  difference.     (23  B.  G.  L.  311.) 

Whatever  impulses  may  control  individual  action,  courts 
must  be  governed  by  law.  It  is  their  province  to  interpret 
contracts  which  are  open  to  interpretation,  or  they  may  en- 
force obligations,  but  it  is  beyond  their  power  to  make  agree- 
ments for  parties  or  to  alter  or  amend  those  which  the  par- 
ties themselves  have  made.  Courts  may  enforce,  but  not 
create,  contractual  liabilities.  (Bank  v.  Pew,  supra;  Frank 
V.  Butte  etc.  Min,  Co,,  48  Mont.  83,  135  Pac.  904.) 

A  mistake .  will  not  be  relieved  against  unless  the  real 
[6]  intent  of  the  parties  is  satisfactorily  shown,  and  unless 
the  party  seeking  the  equitable  relief  is  free  from  culpable 
negligence.     (23  B.  C.  L.  321.) 

In  this  case  there  is  no  evidence  of  mistake,  mutual  or 
otherwise.  The  character  of  bond  ordered  by  the  court  was 
furnished  and  it  was  not  objected  to.  It  would  manifestly 
be  inequitable  to  read  into  the  conditions  of  the  bond  new 
terms,  even  though  respondent  may  suffer  in  consequence  of 
the  oversight  or  misinterpretation  of  counsel. 

A  separate  bond  for  costs  on  appeal  in  the  sum  of  $300 
was  furnished  by  defendant  surety  company  upon  the  appeal 
to  the  supreme  court  from  the  order  overruling  motion  for  a 
new  trial  in  the  damage  case,  as  required  by  section  7101  of 
the  Bevised  Codes,  and  the  respondent  should  have  exacted 
a  supersedeas  bond  in  protection  of  her  rights  as  provided 
in  section  7102,  or,  in  default  thereof,  should  have  had  exe- 
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cution  issued  and  proceeded  to  collection  in  satisfaction  of  the 
judgment.  The  bond  sued  upon,  at  the  time  the  motion  for 
a  new  trial  was  denied  and  appeal  taken,  had. fully  subserved 
its  purpose. 

There  is  no  showing  of  fraud,  mutual  mistake,  nor  the 
mistake  of  one  party  which  the  other  at  the  time  knew  or 
suspected,  and  reformation  of  the  bond  was  improper,  and 
the  judgment  appealed  from  is  without  foundation. 

It  is  clear  that  the  trial  court  was  in  error  in  finding  as  a 
matter  of  law,  that  the  surety  company  is  liable  upon  the 
bond  without  reformation,  and  also  that  a  reformation  of  the 
bond  should  be  made  as  prayed  for,  and  in  thereupon  enter- 
ing its  final  decree  on  the  bond  as  reformed.  The  conclu- 
sions made  by*  the  trial  court  are  inconsistent,  and  upon 
neither  theory  can  the  judgment  be  sustained. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 

Mb.  Chiep  Justice  Bbantly  and  Assocutb  Justices  Ret- 
NOLDS,  CooPEB  and  Holloway  concur. 

Rehearing  denied  April  11,  1921. 


HARRINGTON,   Respondent,   v.   MUTUAL   LIFE   INSUR- 
ANCE CO.  OF  NEW  YORK,  Appellant. 

(No.   4,290.) 
(Submitted  January  14,  1921.    Decided  February  28,  1921.) 

[195  Pac   1107.] 

Life   Insurance — Delivery   of  Policy — Evidence — Sufficiency — • 
New  Trial — Same  Verdict  on  Previous  Trials — Effect. 

Appeal  and  Error — Verdict — Insufficiency  of  Evidence. 

1.  The  verdict  of  a  jury  will  not  be  set  aside  on  the  ground  of  the 
insufficiency  of  the  evidence  if  there  is  any  substantial  evidence  to 
support  it. 


262    HARBmaTON  v.  Mutual  Life  Inb.  Co.  of  N.  T.    [Dec.T.'20 

[59  Mont.  261.] 

Life  Insurance— Delivery  of  Policy — Evidence— Sufficiency. 

2.  In  an  action  on  a  life  insurance  policy  in  which  the  question  at 
issue  was  whether  deceased  signed  or  did  not  sign  a  receipt  which 
recited  that  the  policy  delivered  to  him  waa  only  for  inspection  pur- 
poses and  that  it  was  not  to  be  considered  in  force  notwithstanding 
acknowledgment  therein  that  the  premium  had  been  paid,  evidence 
held  sufficient  under  the  above  rule,  to  uphold  a  verdict  the  effect  of 
which  was  that  the  signature  was  not  his  genuine  signature. 

Appeal  and  Error — Insufficiency  of  ETvidence — Same  Verdict  on  Previoot 
Trials— Effect. 

8.  Where  reversal  of  a  judgment  is  asked  on  the  ground  of  the  in- 
sufficiency of  the  evidence,  the  court  will  be  more  reluctant  to  grant  a 
new  trial  when  a  similar  verdict  has  been  rendered  by  two  different 
juries  on  previous  trials  of  the  cause. 

Appeals  from  District  Courts  Silver  Bow  County;  J.  J. 
Lynch,  Judge, 

Action  by  Mrs.  Mary  J.  Harrington  against  the  Mutual 
Life  Insurance  Ck)mpany  of  New  York.  From  a  judgment 
for  plaintiff  and  an  order  denying  its  motion  for  new  trial, 
defendant  appeals.    Affirmed. 

Mr.  Chas.  R.  Leonard  and  Mr,  F.  C.  Fluent,  tor  Appellant, 
submitted  a  brief  and  one  in  reply  to  that  of  Bespondent, 
and  argued  the  cause  orally. 

Counsel  for  respondent  put  great  confidence  in  the  testi- 
mony as  to  the  genuineness  of  the  signature  on  the  inspection 
receipt.  But  we  submit  that  the  whole  case  of  plaintiff  in 
respect  to  the  genuineness  of  the  signature  on  the  inspection 
receipt  is  made  from  the  testimony  of  plaintiff  herself  and 
from  that  of  Mrs.  Oleason. 

Plaintiff  testified  as  to  the  circumstances  of  the  delivery 
of  the  policy,  and  that  her  husband  ^'did  not  sign  any  papers 
at  all."  Opposed  to  this  is  the  inspection  receipt  bearing  the 
signature  of  John  M.  Harrington  and  the  signature  of  James 
Cotter  as  a  witness  and  also  the  testimony  of  Cotter  that  he 
was  present  and  saw  John  M.  Harrington  sign  the  inspection 
receipt  and  that  he  at  the  same  time  signed  it  as  a  witness. 


2.  What  constitutes  delivery  of  policy  of  insurance,  see  note  in  138 
Am.  St.  B^.  50. 
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Five  experts  testified  to  its  genuineness.  It  cannot  be 
denied  that  plaintiff  is  an  interested  witness.  But  when  she 
is  shown  other  signatures  of  John  M.  Harrington,  she  is  also 
a  careful  witness'.  She  will  at  no  time  say  positively  that 
signatures  shown  her  are  those  of  her  husband.  But  without 
any  qualification  she  at  all  times  answered  ''no"  when  asked 
as  to  the  signature  on  the  inspection  receipt,  although  she  says 
she  did  not  see  him  sign  it.  As  to  one  signature  in  the  case 
she  is  positive,  and  this  in  the  face  of  the  fact  that  Cotter 
saw  deceased  sign  the  inspection  receipt  and  in  the  face  of  the 
testimony  of  five  experts  from  five  different  banks  in  Butte. 

Direct  testimony  is  weightier  than  opinion  evidenpe. 
(1  Moore  on  Facts,  sees.  663,  675;  Turner  v.  Hand,  3  Wall. 
Jr.  (C.  C.)  88,  24  Fed.  Cas.  No.  14,257;  Boylan  v.  Meeker. 
28  N.  J.  L.  274,  327;  Roberts  v.  Woods,  82  111.  App.  630.) 

The  application  contained  a  provision  that  the  policy  should 
not  take  effect  until  the  first  premium  shall  have  been  paid 
during  applicant's  continuance  in  good  health.  This  provi- 
sion is  valid  and  enforceable.  "Applications  for  policies  of  life 
insurance  as  well  as  policies  frequently  provide  that  the  policy 
shall  not  take  effect  unless  it  is  delivered  to  the  insured  and 
the  first  premium  paid  while  he  is  in  good  health,  and  such  a 
provision  is  valid  and  enforceable.'*  (14  Ruling  Case  Law, 
900.) 

No  recovery  can  be  had  on  a  policy  delivered  on  condition 
that  it  shall  not  take  effect  until  the  premium  is  actually  paid 
in  insured's  lifetime  and  good  health,  where  no  payment  of 
the  premium  is  made  during  the  lifetime  of  the  insured,  and 

I 

no  offer  of  payment  is  made  until  he  is  dangerously  ill. 
(Perry  v.  Security  Life  &  Annuity  Co,,  150  N.  C.  143,  63  S.  E. 
679;  Piedmont  etc.  Life  Ins.  Co.  v.  Emng,  92  U.  S.  377,  23 
L.  Ed.  610.)  Courts  cannot  with  safety  vary  the  stipulations 
of  the  parties  by  introducing  equities  for  the  relief  of  the 
insured  against  their  own  negligence.  (New  York  Life  Ins. 
;  Co.  V.  Statham,  93  U.  S.  24,  23  L.  Ed.  789;  Sullivm  v.  Oer- 

I  mama  Life  Ins.  Co.,  15  Mont.  522,  39  Pac.  742;  Kemiedy  v. 

m 
i 


I 
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Grand  Fraternity,  36  Mont.  325,  25  L.  R.  A.  (n.  s.)  78,  92 
Pae.  971;  Collins  v.  Metropolitan  Life  Ins.  Co.,  32  Mont.  329, 
108  Am.  St.  Rep.  578,  80  Pac.  609,  1092.) 

Mr.  A.  A.  Ororud  and  Mr.  B.  K.  Wheeler,  for  Respondent, 
submitted  a  brief;  Mr.  Wheeler  argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  deUvered  the  opinion  of  the 
court. 

Plaintiff  brought  action  against  defendant  for  recovery  upon 
a  life  insurance  policy  issued  by  defendant  to  John  M.  Har- 
rington, now  deceased. 

On  May  23,  1913,  insured  made  application  to  defendant 
for  insurance  policy,  passed  satisfactory  examination,  and 
policy  was  issued  payable  to  his  wife  as  beneficiary,  plaintiff 
in  this  action.  One  James  Cotter,  who  took  the  application, 
delivered  the  policy  to  Harrington  on  the  seventh  day  of 
June,  1913,  but  without  the  payment  of  any  part  of  the 
premium.  Plaintiff  claims  that  there  was  an  unconditional 
delivery  of  the  policy,  and  that  sixty  days'  credit  was  ex- 
tended to  insured  for  payment  of  first  premium.  Defend- 
ant insists  that  there  was  a  delivery  for  inspection  only,  and 
produced  an  inspection  receipt  which  defendant  claims  was 
executed  by  insured  at  the  time  of  the  delivery,  reading  as 
follows : 

''June  7th,  1913. 

''The  receipt  of  policy  No.  2070953  of  the  Mutual  Life  In- 
surance Company  of  New  York  for  $2,000.00  on'  the  life  of 
John  M.  Harrington  is  hereby  acknowledged.  It  is  under- 
stood and  agreed  that  the  said  policy  is  received  for  inspec- 
tion only,  notwithstanding  the  acknowledgment  of  the  receipt 
of  the  premium  contained  in  the  policy;  and  it  is  expressly 
agreed  that  the  said  policy  is  not  in  force,  the  first  premium 
thereon  not  having  been  paid. 


a 


John  M.  Harrington. 


"James  Cotter,  Witness. 


99 
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The  execution  of  the  receipt  by  insured  is  denied  by  plain- 
tiff.   Harrington  died  July  27,  1913. 

The  specifications  of  error  raise  the  question  as  to  whether 
or  not  the  evidence  is  sufficient  to  justify  the  verdict  against 
defendant,  it  being  claimed  that  there  is  not  any  substantial 
evidence  sustaining  the  contention  that  the  inspection  receipt 
was  not  signed  by  insured.  If  Harrington  signed  the  receipt, 
the  policy  was  not  in  force  at  the  time  of  his  death ;  but,  if  he 
did  not  sign  the  receipt,  the  policy  was  in  force  at  that  time. 

The  rule  has  been  established  by  numerous  cases  that  the 
[1]  verdict  of  the  jury  will  not  be  set  aside  on  the  ground 
of  the  insufiSciency  of  the  evidence  if  there  is  any  substantial 
evidence  to  support  it.  The  question  is,  then,  whether  or  not 
there  is  any  substantial  evidence  in  this  case  supporting  the 
contention  of  plaintiff  that  such  receipt  was  not  signed  by 
insured. 

It  is  undisputed  that  the  policy  was  delivered  in  the  presence 
[2]  of  plaintiff.  She  testified  positively  that  insured  did  not 
sign  the  inspection  receipt  nor  any  other  paper,  and  that  there 
was  no  writing  done  by  anyone  at  that  time.  She  also  tes- 
tified that  she  was  familiar  with  his  handwriting,  and  that 
the  signature  to  the  receipt  was  not  his  signature.  One  Mrs. 
Gleason  also  testified  that  she  had  received  a  number  of  letters 
from  him  and  had  seen  his  writing  many  times,  was  familiar 
with  his  signature,  and  that  in  her  opinion  the  signature  to 
the  receipt  was  not  his  signature.  The  opinion  testimony  of 
both  plaintiff  and  Mrs.  Gleason,  neither  of  them  qualifying  as 
experts  might  be  considered  unsatisfactory  in  view  of  the 
positive  evidence  submitted  by  defendant  tending  to  establish 
the  genuineness  of  the  signature;  but  when  their  opinions 
are  supplemented  with  the  positive  statement  of  plaintiff  that 
she  was  present  at  the  time  of  the  delivery  of  the  policy,  and 
that  no  paper  of  any  kind  was  signed  by  the  insured,  there 
was  substantial  evidence  upon  which  the  jury  could  base  its 
verdict.  There  were  also  a  number  of  exhibits  in  the  record 
showing  admittedly  genuine  signatures  of  insured  with  which 
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comparisons  could  be  made,  and  the  jury  had  the  privilege 
of  considering  them  as  bearing  upon  the  weight  to  be  given 
to  the  opinion  evidence  in  the  case.  Under  these  circum- 
stances we  are  of  opinion  that  there  was  sufiScient  evi- 
dence to  support  the  verdict.  It  also  appears  from  the  record 
that  this  verdict  was  rendered  upon  the  third  trial  of  the 
cause  of  action,  in  each  of  which  a  verdict  was  rendered  in 
[3]  favor  of  plaintiff.  This  court  will  be  more  reluctant  to 
set  aside  a  verdict  on  the  ground  of  the  insufficiency  of  the 
evidence  when  a  similar  verdict  in  the  same  case  has  been 
rendered  by  different  juries  on  previous  trials.  (4  Corpus 
Juris,  867;  Anderson  y.  Public  Service  Corp.  of  New  Jersey, 
83  N.  J.  L.  W,  83  Atl.  769;  Hintz  v.  Michigm  Cent.  Ry.,  140 
Mich.  565,  104  N.  W.  23;  Krouse  v.  Detroit  United  Ry.  Co., 
170  Mich.  438,  136  N.  W.  434 ;  Quayle  v.  Ream,  17  Idaho,  545, 
106  Pac.  610;  Todd  v.  Demeree,  15  Colo.  88,  24  Pac.  563; 
Dickinson  v.  Erie  Co.,  85  N.  J.  L.  586,  90  Atl.  305;  Murray 
V.  Putnam  (Tex.  Civ.  App.),  170  S.  W.  806;  Carr  v.  American 
Locomotive  Co.,  31  B.  I.  234,  Ann.  Cas.  1912B,  131,  note  139, 
77  Atl.  104.) 

The  judgment  and  order  overruling  motion  for  a  new  trial 
are  affirmed. 

Affirmed. 

Mr.    Chief    Justice    Brantlt    and    Associate    Justices 
Cooper^  Holloway  and  Galek  concur. 
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GILLILAND,  Respondent,  v.  PALATINE  INSURANCE  CO., 

LTD.,  Appellant. 

(No.  4,273.) 
(Submitted  January  11,  1921.    Decided  February  28,  1921.) 

[196  Pac.  151.] 

Default  Judgments — Summons — Motion  to  Qiuish — Defective 
Service  —  Affidavits  —  Hearing — Testimon/y  Proper— Burden 
of  Proof — Presumptions. 

Bummons — Motion  to  Quash — Defeetive  Serviee — ^Affidavits — ^Hearing — Tes- 
timony Proper. 

1.  On  a  hearing  of  motion*  to  quash  summons  in  aid  of  which  affi- 
davits were  filed  denying  that  service  had  been  made,  the  court  was 
not  confined  to  a  consideration  of  the  affidavits,  but  could  properly 
hear  the  testimony  of  the  officer  who  made  service  and  of  witnesses  in 
opposition  thereto. 

Default   Judgment — Defective   Service   of   Summons— Burden   of   Proof-^ 
Presumptions. 

2.  Before  the  district  court  could  set  aside  a  default  judgment  on 
the  ground  of  nonservice  of  summons,  the  defendant  was  obliged  not 
only  to  overcome  the  presumption  accorded  to  official  acts  but  the 
testimony  of  the  officer  making  service  as  well,  failing  in  which  the 
motion  was  properly  denied. 

Appeals  from  District  Court,  Cascade  County;  H.  H.  Eudng, 
Judge. 

Action  by  J.  N.  Qilliland  against  the  Palatine  Insurance 
Company,  Limited,  of  London,  England.  Judgment  By  de- 
fault was  entered  against  defendant,  and  it  appeals  from  the 
judgment  and  an  order  denying  its  motion  to  quash  the  ser- 
vice of  summons  and  vacate  the  default.    AfSrmed. 

Messrs.  Freeman  dk  Thelen,  for  Appellant,  submitted  a  brief; 
Mr.  Jas.  W.  Freeman  argued  the  cause  orally. 

Messrs.  O'Leary  cfe  Doyle,  for  Respondent,  submitted  a  brief; 
Mr.  W.  F.  O^Leary  argued  the  cause  orally. 


1.  Jurisdictional    defects    in    service    of    process    and    conclusiveness   of 
process,  see  notes  in  61  Am.  St.  Bep.  485;  124  Am.  St.  B^.  757. 
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MR.  JUSTICE  COOPEH  delivered  the  opinion  of  the 
court. 

Action  to  recover  upon  a  fire  insurance  policy.  The  com- 
plaint was  filed  October  18,  1917,  summons  issued  on  that 
day,  and  on  October  24  a  return  was  made,  certifying  that 
summons  and  complaint  were  served  upon  the  defendant  by 
delivering  a  copy  of  each  to  S.  J.  Ball  personally  in  Great 
Falls,  Cascade  county.  On  November  24,  1917,  praecipe  for 
default  was  filed  with  the  clerk  of  the  court,  and  on  December 
15,  following,  judgment  was  rendered  and  entered.  On  De- 
cember 27,  1917,  motion  to  quash  the  service  of  summons  and 
to  set  aside  the  default  was  served  and  filed,  together  with 
affidavits  denying  that  service  of  process  had  been  made  upon 
Mr.  Ball,  and  putting  in  issue  the  facts  stated  in  the  return. 
A  verified  answer  to  the  merits  was  also  tendered.  On  May 
2,  1918,  instead  of  considering  the  afiidavits  filed  in  support 
of  the  motion  to  quash,  a  hearing  was  had,  and  the  persons 
making  the  affidavits  were  sworn  as  witnesses  and  examined 
in  open  court.  The  testimony  of  the  deputy  sheriff  was  that 
he  made  personal  service  of  the  complaint  and  summons  upon 
Mr.  Ball  in  his  office  by  delivering  to  him  copies  and  reading 
them  to  him.  He  detailed  his  movements  in  making  service, 
as  follows:  ''He  [Mr.  Ball]  was  sitting  at  a  desk  using  a  type- 
writej;  when  I  served  the  summons  and  a  copy  of  the  com- 
plaint upon  him,  and  I  read  it  to  him  and  he  said  he  believed 
he  was  not  the  party  to  be  served,  and  I  asked  him  if  he  was 
the  agent  at  the  time  this  thing  happened,  and  he  said  he  prob- 
ably was,  and  I  told  him  I  was  instructed  to  serve  him." 

The  testimony  of  the  witnesses  in  opposition  to  that  of  the 
deputy  sheriff  was  that  no  service  had  ever  been  made  upon 
Mr.  Ball,  but  that  a  copy  of  the  summons  and  complaint  were 
left  with  a  young  lady  in  Mr.  Ball's  office,  and  that  Mr.  Ball 
never  saw  them  until  after  the  default  had  been  entered.  The 
issue  was  therefore  confined  to  the  credibility  of  opposing 
witnesses.    The  district  court  upheld  the  service  upon  Mr.  Ball 
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and  denied  the  motion  to  quash  and  refused  to  vacate  the 
default.     These  appeals  are  from  the  judgment  and  order. 

The  five  assignments  of  error  can  all  be  treated  together. 
[1]  Much  stress  is  laid  upon  the  fact  that  the  court  heard 
viva  voce  testimony  instead  of  considering  the  affidavits  filed 
in  support  of  the  motion  to  quash.  The  duty  of  the  court  in 
a  proceeding  of  this  character  is  to  find  out  the  truth,  and 
then  to  determine  whether  the  conditions  and  circumstances 
and  the  due  administration  of  justice  demand  that  official  acts 
shall  be  undone,  the  parties  let  into  court  and  permitted  to 
proceed  to  trial  upon  the  merits.  We  fail  to  see  how  de- 
fendant could  possibly  have  been  put  at  a  disadvantage  by 
reason  of  the  fact  that  the  trial  court  heard  oral  testimony 
instead  of  accepting  the  affidavits.  Obviously,  the  facts  and 
circumstances  could  more  readily  be  brought  to  light  and  the 
conditions  better  understood  from  hearing  the  witnesses  testify, 
and  by  observing  their  demeanor  under  a  rigorous,  search- 
ing and  suggestive  examination  by  counsel  in  open  court,  than 
they  could  have  been  through  the  medium  of  ex  parte  affi- 
davits perfunctorily  worded  and  prepared  by  a  person  other 
than  the  one  swearing  to  them.  With  the  conclusion  of  the 
court  reached  as  this  was,  it  is  not  our  privilege,  at  second 
hand  and  at  long  range,  to  differ.  We  have  no  right  to  as- 
sume that  the  trial  court  selected  the  wrong  piece  of  testimony 
as  a  basis  for  its  decision.  That  court  was  nearest  the  scene 
and  better  able  than  are  we  to  judge  of  the  veracity,  of  the 
vividity  of  memory,  and  the  faithfulness  of  the  witnesses  in 
relating  the  words  and  portraying  the  acts  attending  the  ser- 
vice of  the  process. 

Upon  the  testimony,  the  court  determined  that  the  return 
[2]  was  sufficiently  fortified  by  the  oral  testimony  of  the 
deputy  sheriff  to  give  it  verity,  and  that  the  acts  done  by  him 
made  the  service  as  complete  as  the  statute  requires.  {WrigJit 
V.  Brooks,  47  Mont.  99,  109,  130  Pac.  968.)  This  is  especially 
so  in  view  of  the  language  of  subdivision  1  of  section  6525  of 
the  Bevised  Codes,  viz.:  ''Proof  of  the  service  of  summons  and 
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complaint  must  be  as  follows:  (1)  If  served  by  the  sheriff,  his 
certificate  thereof."  So  that,  in  the  absence  of  proof  overcoming 
the  presumption  (Rev.  Codes,  sees.  7960,  7962,  subd.  15)  accorded 
to  official  acts  upon  the  filing  of  the  return  in  the  office  of  the  clerk 
of  the  court,  the  service  was  presumptively  regular  and  the  juris- 
diction  of  the  court  complete.  Before  the  district  court  could 
rightfully  set  the  default  aside,  proof  must  have  been  adduced 
satisfactory  in  credibility  and  sufficient  in  weight,  not  only  to 
overcome  this  presumption,  but  the  oral  testimony  of  the  officer  as 
well.  This  the  trial  court  held  the  defendant  had  not  done. 
Had  its  finding  been  based  upon  the  affidavits  alone,  we  might 
have  been  free  to  say  that  the  testimony  of  one  witness  ought 
to  prevail  over  that  of  another;  or  that,  upon  the  whole  case, 
our  opinion  was  not  at'  one  with  the  trial  court  upon  the  pre- 
ponderance of  the  evidence. 
The  judgment  and  order  are  affirmed. 

^  'Affirmed. 

Mr.  Chief  Justice  Brantlt  and  Associate  Justices  Rey- 
nolds, HoLLQWAY  and  Galen  concur. 
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Personal    Injuries — Contributory    Negligence — Nonsudt — When 

Improper. 

I 

Personal  Injuries — Contributory  Negligence — Matter  of  Defense. 

1.     Contributory  negligence  is  a  matter  of  defense  to  be  established 
by  a  preponderance  of  the  evidence. 


1.  Authorities  passing  on  general  rules  as  to  effect  of  contributory 
reffligerce  on  liability  are  collated  in  notes  in  55  Am.  Dec.  666; 
8  Am.  St.  Sflp.  849;  21  L,  S.  A.  (n.  g.)  614;  and  48  L.  B.  A.  (n.  >.)  628. 
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Same — Prima  Fade  Case  Made  When. 

2.  Plaintiff  in  an  action  for  personal  injuries  has  made  out  a  prima 
facie  case  when  his  evidence  discloses  injury  to  himself  and  that 
the  negligence  of  the  defendant  was  the  proximate  cause  of  it. 

Same — Presumption  of  Contributory  Negligence — ^When  Nonsuit  Proper. 

3.  Where  the  circumstances  attending  a  personal  injury  as  detailed 
by  him  raise  a  presumption  that  he  was  not  at  the  time  in  the 
exercise  of  due  care,  he  has  failed  to  make  out  a  case  for  the 
jury,  and  the  burden  is  then  upon  him  to  introduce  evidence  to  re- 
move that  presumption,  failing  in  which  he  may  properly  be  non- 
suited. 

Same — Contributory  Negligencer-Knowledge  of  Danger  not  Suificient  to 
Constitute. 

4.  From  mere  knowledge  on  the  part  of  plaintiff  of  the  place  at  or 
appliance  by  means  of  which  he  was  injured,  it  does  not  necessarily 
f^low  that  he  must  hare  appreciated  the  danger  to  which  he  was 
exposed,  or  was  guilty  of  contributory  negligence. 

Same — Injury  on  Sidewalk — ^When  Negligence  not  Imputable  to  Plaintiff. 

5.  Where  plaintiff's  evidence  did  not  disclose  that  she  failed  to 
exercise  that  degree  of  care  which  a  person  of  ordinary  prudence 
would  have  exercised  under  like  circumstances,  When,  while  traveling 
on  a  sidewalk,  she  was  struck  by  a  large  gate  so  constructed  as  to 
traverse  the  walk,  and  which  w^  blown  open  by  a  violent  windstorm, 
she  was  improperly  nonsuited,  negligence  not  having  been  imputable 
to  her  when  she  had  no  reason  to  apprehend  danger. 

(Mb.  Justicb  Hollowat   dissenting.) 

Appeal  from  District  Court,  Missoula  Cov/nty;  Asa  L.  Dun- 
can, Judge. 

Action  by  Myrtle  Neilson  against  the  Missoula  Creamery 
Company.  Judgment  of  nonsuit,  and  from  an  prder  granting 
a  new  trial,  defendant  appeals.    Order  afiSrmed. 

Mr,  William  Wayne,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  law  required  of  the  plaintiff  the  exercise  of  reasonable 
care  for  her  own  safety  and  presumed  that  she  would  exercise 
it.  (Bev.  Codes,  sec.  7962,  subd.  4;  Monson  v.  La  France 
Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101  Pac. 
243.)  "The  duty  of  guarding  an  individual  against  injury 
which  the  law  imposes  upon  a  railway  company  is  no  higher 
or  greater  than  that  which  the  individual  owes  to  care  for  hi^ 


3.  When  burden  of  disproving  contributory  negligence  must  be  as- 
sumed by  plaintiff,  see  note  in  39  Am.  Bep.  511. 

5.  Liability  for  injuries  caused  by  gate  opening  outward  in  street,  see 
note  in  Ann.  Oas.  1916E,  458. 
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own  safety.''  {Southern  Ry.  Co.  v.  Baflcy,  110  Va.  833,  27 
L.  R.  A.  (n.  8.)  379,  67  S.  E.^365.)  A  slight  deviation  by 
plaintiff  from  the  course  she  was  pursuing  along  the  sidewalk 
toward  the  gate  would  have  put  her  in  a  place  of  absolute 

m 

safety,  as  she  well  knew  from  her  knowledge  of  the  physical 
surroundings.  The  probabilities  are  that  she  thought  nothing 
about  the  matter  and  was  guilty  of  that  thoughtless  inattention 
which  is  the  very  essence  of  negligence.  {Tusker  v.  Farming^ 
dale,  91  Me.  521,  40  Atl.  544;  Zvanovich  v.  Oagnon  dk  Co., 
45  Mont.  180,  122  Pac.  272.) 

The  plaintiff  failed  to  make  out  a  prima  facie  case  and  the 
order  granting  a  nonsuit  was  proper.  {Shaw  v.  New  Year 
Gold  Min.  Co.,  31  Mont.  138,  77  Pac.  515.)  ''This  require- 
ment [the  burden  of  making  out  a  prima  facie  case]  is  not 
met  if  the  evidence  leaves  it  doubtful  whether  the  injury  may 
not  with  equal  propriety  be  attributed  to  one  or  more  causes 
other  than  that  alleged."  {Avidree  v.  Anaconda  Copper  Min^ 
ing  Co.,  47  Mont.  554,  133  Pac.  1090 ;  Be  Sandro  v.  Missoula 
Light  &  Water  Co.,  48  Mont.  226,  136  Pac.  711;  Wallace  v. 
C.  M.  &  P.  8.  Ry.  Co.,  48  Mont.  427,  138  Pac.  499;  Howard 
V.  Flathead  Ind.  Tel.  Co.,  49  Mont.  197,  141  Pac.  153.) 

No  appearance  in  behalf  of  Respondent. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court 

In  this  action  the  plaintiff  seeks  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  The  specific  cause  of  her  injury  was  the 
blowing  shiit  of  the  east  half  of  a  large  gate  maintained  by 
the  defendant  as  an  entrance  for  vehicles  into  its  corral,  which, 
when  being  opened  or  shut,  traversed  a  portion  of  the  side- 
walk. The  cause  was  tried  before  a  jury,  and  at  the  conclu- 
sion of  plaintiff's  case  defendant  interposed  a  motion  for  a 
nonsuit,  which  was  granted,  and  judgment  entered  in  favor  of 
the  defendant.  Plaintiff  then  moved  for  a  new  trial,  which 
was  granted.    From  the  order  granting  a  new  trial,  appeal  is 
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prosecnted,   and   error  thereon  is  predicated.    Thus  a  refer- 
ence to  the  evidence  is  necessitated. 

Plaintiff  testified  that  she  is  a  married  woman,  twenty-five 
years  of  age,  living  with  and  keeping  house  for  her  husband, 
and  that  in  July,  1915,  she  lived  at  639.  Howell  Street,  north 
of  the  .railroad  track  of  the  Northern  Pacific  Railway  Coiri- 
pany  in  Missoula,  Montana,  and  was  taking  care  of  some  rooms 
in  the  Higgins  Block  on  Higgins  Avenue  an(J  Main  Street; 
that  she  was  four  months  in  a  family  way,  and  that  the  injury 
complained  of  caused  her  to  lose  about  ten  weeks'  work  at  the 
rate  of  $20  per  month,  in  addition  to  her  inability  to  perform 
her  regular  household  duties.  Further  she  testified:  ^'On  the 
morning  of  July  1,  1915,  I  left  home  at  10  minutes  past  7 
to  go  to  work.  •  •  •  I  left  home  on  Howell  Street,  and 
proceeded  to  cross  at  the  Owens  Street  crossing,  and  then  on  to 
the  north,  or  left-hand,  side  of  Railroad  Street;  then  I  would 
go  [went]  in  an  easterly  direction  for  about  half  a  block ;  then 
I  turned  southeast  and  crossed  the  street  clear  to  the  other 
side.  There  is  a  sidewalk  on  that  side  of  the  street  and  I  got 
on  to  it.  The  Missoula  Creamery  is  right  next  to  this  side- 
walk. There  is  a  fence  over  on  the  south  side  of  the  sidewalk, 
running  east  and  west,  about  six  feet  high.  The  fence  is  right 
against  the  sidewalk,  which  is  nine  feet  wide  or  more.  After 
getting  on  to  the  sidewalk  I  proceeded  in  an  easterly  direction. 
I  noticed  some  gates  there,  in  the  comer  of  the  fence.  I  don't 
remember  whether  it  was  right  square  in  the  corner,  or  a  little 
distant  from  the  comer,  toward  the  middle.  The  gate  would 
be  eighteen  feet  wide  or  more,  and  was  in  two  sections,  about 
nine  feet  each.  On  this  morning,  when  I  first  saw  the  gates, 
they  were  not  open.  They  were  open  when  Mr.  Custer  came 
and  opened  them.  Mr.  Custer  came  out  of  the  building, 
opened  the  gate,  and  left  it. go  back  into,  toward  the  fence, 
and  he  went  inside  the  fence,  and  just  as  I  got  to  it  the  wind 
blew  it  shut  and  it  knocked  me  down.  I  was  about  100 
feet  from  the  gate  when  he  opened  it.  I  was  in  the  street. 
The  gate  came  so  quick,  when  it  struck  me,  I  could  not  get 
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out  of  the  way  of  it,  and  it  knocked  me  down  and  unconscious. 
I  don't  know  whether  Mr.  Custer  opened  both  sides  of  the 
gate.  I  know  he  opened  part  of  it.  I  was  right  about  the 
center  of  the  sidewalk  when  the  gate  hit  me.  It  was  a  very 
windy  day  and  the  wind  was  blowing  from  the  east.  The 
wind  blew  the  gate  shut,  and  it  hit  me  on  the  left  side,  on  the 
arm  and  side.  •  ♦  •  I  was  facing  directly  e&st,  on  the 
sidewalk.  •  •  •  It  must  have  been  the  center  of  the  gate 
that  struck  me.  I  was  in  the  center  of  the  walk.  I  was  just 
about  the  center  of  the  opening  in  the  fence  when  the  gate 
struck  me;  probably  just  about  the  east  end.  The  shock 
knocked  me  down,  and  I  know  I  came  into  violent  contact  with 
the  ground.  I  lost  my  senses  at  that  time.  *  *  *  It  had 
bruised  and  hurt  me  awful.  I  was  bruised  all  on  the  left 
side  and  arm,  and  my  back  hurt.  There  were  marks  on  my 
arm.  There  were  two  bruises  on  my  elbow.  After  my  injury, 
I  didn't  take  up  my  duties  in  the  Higgins  Block  at  all.  I 
have  never  been  able  to  resume  any  hard  work.  I  am  not 
capable  of  doing  hard  work  now,  as  I  was  before  I  was  hurt. 
I  have  not  worked  out  since  the  injury.  •  •  •  Mr.  Custer 
used  to  be  manager  of  the  Creamery  Company  at  the  time  this 
injury  occurred  to  me.  I  just  saw  him  come  out  of  the 
creamery  building,  come  down  toward  the  gates  and  open  them 
— or  one,  don't  remember  which — ^he  just  let  it  go  back  againat 
the  fence  and  went  on  into  the  yard.  •  •  •  When  I  first 
saw  Mr.  Custer,  I  was  on  the  pavement  on  Railroad  Street 
about  fifty  feet  west  of  the  gate,  when  I  saw  Mr.  Custer  open 
the  gate.  I  was  about  in  the  center  of  Railroad  Avenue  when 
I  first  saw  him  open  them.  I  got  on  to  the  sidewalk  about 
twenty  feet  west  of  the  gate  and  proceeded  east.  •  •  • 
My  general  health  was  good  before  this  accident  happened. 
My  arm  never  bothered  me  before  that  and  I  had  fuU  use  of 
my  arm  before  that.  I  worked  at  housework.  I  was  capable  of 
doing  pretty  hard  work.  I  never  had  my  arm  or  leg  injured 
before  in  any  way.  •  •  •  At  the  time  I  got  hurt  I  was 
pregnant,  and  had  a  child  in  December,  1915.    •    •    •    Be- 
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fore  this  injury  I  weighed  116  pounds.  I  weigh  103  now. 
I  have  never  weighed  116  pounds  since  I  was  injured." 

On  cross-examination  plaintiff  testified:  ''I  at  least  saw  Mr. 
Custer  open  the  east  gate  and  put  it  against  the  fence.  The 
wind  was  still  blowing.  At  the  time  he  opened  the  gate  and 
got  it  back  I  was  just  about  probably  forty  or  fifty  feet  from 
the  gate.  As  to  whether  or  not  I  saw  him  swing  the  gate  back 
against  the  fence,  and  saw  he  didn't  latch  it,  I  didn't  notice. 
I  didn't  see  him  go  back  to  the  gate  and  do  anything.  I  just 
simply  saw  him  open  the  gate  and  push  it  against  the  fence. 
•  •  •  ijjjg  ^ind  ^as  still  blowing.  Yes ;  I  know  what  the 
wind  will  do  to  an  open  gate,  if  it  is  open  and  not  latched. 
I  knew  the  gate  was  open,  and  the  wind  was  blowing,  as  I 
went  along  there.  •  •  ♦  My  baby  is  the  first  child  of  my 
own  I  ever  had.  I  felt  fine  before  the  accident.  When  women 
are  not  feeling  badly,  they  are  usually  feeling  fine  when  they 
are  pregnant,  and  they  are  heavier  at  that  period  than  at 
other  periods.  •  •  •  The  time  elapsing  between  the  time 
I  saw  him  open  the  gate  and  the  time  it  struck  me  was  be- 
tween  five  and  ten  seconds,  I  should  judge,  just  while  it  took 
me  to  go  about  twenty  feet  before  I  was  struck.  The  middle 
of  the  gate  struck  me.  •  •  •  I  did  not  still  get  paid  for 
the  ten  weeks  I  was  unable  to  work  after  the  injury.  I  hired 
someone  to  do  that  work,  and  they  got  all  the  money." 

Mr.  Chief  Justice  Brantly,  speaking  for  the  court  in  the 
[1-3]  case  of  Oeorge  v.  Northern  Pacific  By.  Co,,  ante,  p.  162, 
Ids  Pac.  869,  said:  ''In  this  jurisdiction  it  is  the  rule  that 
contributory  negligence  is  a  matter  of  defense,  to  be  estab- 
lished by  preponderance  of  the  evidence.  The  plaintiff  has 
made  out  a  prima  facie  case  when  his  evidence  discloses  injury 
to  himself  and  that  the  negligence  of  the  defendant  was  the 
proximate  cause  of  it  {Nelson  v.  City  of  Helena,  16  Mont. 
21,  [39  Pac.  905] ;  Hunter  v.  Montana  C.  By.  Co.,  22  Mont. 
525,  [57  Pac.  140] ;  Monson  v.  La  France  Copper  Co,,  39  Mont. 
50,  [133  Am.  St.  Rep.  549,  101  Pac.  243] ;  Tkerriavlt  v.  Eng- 
land,  43  Mont.  376,  [116  Pac.  581] ;  Howard  v.  Flathead  Ind. 
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Tel  Co.,  49  Mont.  197,  [141  Pac.  153].)  It  is  the  rule  that 
when  the  circumstances  attending  the  injury,  as  detailed  by 
the  plaintiff's  evidence,  raise  a  presumption  that  he  was  not 
at  the  time  in  the  exercise  of  due  care,  he  has  failed  to  make 
out  a  case  for  the  jury.  The  burden  is  then  upon  him  and 
if  he  fails  to  introduce  other  evidence  to  remove  this  pre- 
sumption, he  is  properly  nonsuited.  (Cases  cited  supra;  Har- 
rington V.  Butte,  A.  &  Pac,  By,  Co.,  37  Mont.  169,  [16  L.  R.  A. 
(n.  s.)  395,  95  Pac.  8] ;  Longpre  v.  Big  Blackfoot  MUl.  Co., 
38  Mont.  99,  [99  Pac.  131] ;  Zvanovich  v.  Gagnon  &  Co.,  45 
Mont.  180,  [122  Pac.  272].)" 

From  proof  that  the  plaintiff  had  knowledge,  as  of  a 
[4]  physical  fact,  of  the  place  or  appliance  by  means  of 
which  she  sustained  the  injury  complained  of,  it  does  not 
necessarily  follow  that  she  must  have  appreciated  the  danger 
to  which  she  was  exposed  therefrom.  Mere  knowledge  of  the 
offending  instrumentality  does  not  constitute  ^contributory 
negligence.     (20  R.  C.  L.  110,  111,  and  notes.) 

In  Leonard  v.  City  of  Butte,  25  Mont.  410,  65  Pac.  425,  this 
court  held  that  in  a  sidewalk  composed  of  cement  blocks,  in 
which  four  were  broken  and  replaced,  the  new  blocks  being 
so  hard  and  smooth  that  100  persons  slipped  and  fell  thereon 
in  about  a  year,  and  twenty-five  within  two  months  of  the 
plaintiff's  accident,  the  question  whether  the  walk  was  defec^ 
tive  and  in  a  dangerous  condition  was  for  the  jury. 

In  McCdbe  v.  City  of  Butte,  46  Mont.  65,  125  Pac.  135, 
wherein  plaintiff  sought  recovery  of  damages  for  personal 
injury  sustained  by  fall  on  the  sidewalk  in  consequence  of  a 
hole  therein,  this  court,  speaking  through  Chief  Justice 
Brantly,  used  language  which  is  particularly  pertinent  to  the 
present  case,  as  follows:  **The  evidence  furnishes  no  basis  for 
an  inference  of  contributory  negligence  on  the  part  of  the 
plaintiff.  She  was  traveling  along  the  walk  in  the  ordinary 
way.  She  had  a  right  to  proceed  rapidly,  if  she  chose  to  do 
so.  Having  no  knowledge  of  the  existence  of  the  defect,  she 
was  not  bound  to  make  inspection,  in  'order  to  ascertain  the 
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existing  condition;  and  though  a  woman  may  be  pregnant,  she 
is  one  of  the  public,  and  has  a  right  to  the  use  of  the  streets 
in  the  same  manner  and  with  the  same  presumption  as  to  their 
condition  as  other  persons.'' 

Prom  the  evidence  it  does  not  appear  prima  facie  that 
[6]  plaintiff  failed  to  exercise  that  degree  of  care  for  her 
own  safety  which  a  person  of  ordinary  prudence  under  like 
circumstances  would  have  exercised,  -and  therefore  it  cannot 
be  held  as  a  matter  of  law  that  she  was  guilty  of  contributory 
negligence.  The  decision  of  the  question  was  properly  within 
the  province  of  the  jury.  (20  R.  C.  L.  116.)  She  had  a  right 
to  be  upon  the  sidewalk,  even  though  possessed  of  knowledge 
that  the  gate  was  in  the  position  stated,  and  that,  upon  being 
opened  or  closed,  it  would  traverse  the  sidewalk.  She  was 
justified  in  belief  that  while  on  the  sidewalk  she  was  in  a  posi- 
tion free  from  hazard,  and  that,  if  the  gate  were  opened  by 
the  defendant,  it  would  not  endanger  the  safety  of  pedestrians. 
It  was  proper  for  her  to  presume  that  the  gate  was  left  in  such 
position  as  not  to  injure  those  using  the  sidewalk.  Negligence 
is  not  imputable  to  the  plaintiff  when  under  the  surrounding 
circumstances  she  had  no  reason  to  apprehend  danger.  (29 
Cyc.  514.) 

For  the  reasons  stated,  the  order  is  affirmed. 

^Affirmed. 

M!r.  Chiep  Justice  Brantly  and  Associate  Justices  Rey- 
nolds and  Cooper  concur. 

Mb.  Justice  Holloway  dissents. 
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MOTT,    Appellant,   v,    BUCKLEY,    Sherifp,   bt   al..   Re- 
spondents. 

(No.  4,296.) 
(Submitted  January   14,   1921.    Decided  March   7,  1921.) 

[196  Pac.  359.] 

Conversion — Sheriffs — Chattel  Mortgages — Promissory  Notes-^ 
Evidence  —  Appeal  and  Error  —  Record  —  Exhibits  —  Bill  of 
Exceptions. 

Conversion — Chattel  Mortgaged  Property — Notes  and  Mortgages — Evidence. 

1.  Where,  in  an  action  against  a  sheriff  for  conversion  of  personal 
property  covered  by  a  mortgage,  plaintiff  alleged  that  defendant  sold 
the  chattels  under  execution  without  first  paying  off  the  mortgage 
debt,  and  defendant  denied  the  execution  of  the  note  and  mortgage, 
it  was  incumbent  upon  plaintiff  not  only  to  show  that  he  held  the 
instruments,  but  to  introduce  them  in  evidence,  failing  to  do  which  he 
was  properly  nonsuited. 

Appeal  and  Error — Record — Exhibits — ^Identification — ^Bill  of  Exceptions. 

2.  Papers  incorporated  in  the  record  as  exhibits,  but  not  made  a 
part  of  the  bill  of  exceptions,  cannot  be  considered  on  appeal. 


1.  Liability  of  sheriff  for  failure  to  pay  over  money,  see  note  in  95 
Am.  St.  Bep.  110. 

(278) 
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Appeal  from  District  Court,  Blaine  County;  W.  B.  Rhoades, 
Judge. 

Action  by  John  W.  Mott  against  James  Buckley,  Slieriff  of 
Blaine  County,  Montana,  and  another.  Prom  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Mr.  F.  N.  Utter  and  Mr.  A.  J,  Oantter,  for  Appellant,  sub- 
mitted a  brief ;  Mr.  A.  A.  Ororud,  of  Counsel,  argued  the  cause 
dually. 

Messrs.  McKemie  it  McEemie,  for  Respondent,  submitted  a 
brief;  Mr.  John  McKemie  argued  the  cause  orally. 

MB.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the' 
court. 

This  action  was  brought  by  plaintiff  against  defendants  for 
damages  for  alleged  conversion  of  chattel  mortgaged  property. 
On  motion  of  defendants  for  nonsuit  on  the  ground,  among 
others,  that  plaintiff  had  failed  to  prove  the  facts  sufficient  to 
constitute  a  cause  of  action,  judgment  was  rendered  in  favor 
of  defendants  and  against  plaintiff.  Plaintiff  appeals  from 
the  judgment. 

The  complaint  alleges  that  Everett  Reser  and  Catherine 
[1]  Reser  gave  plaintiff  their  promissory  note  for  $1,200, 
secured  by  chattel  mortgage  upon  certain  grain;  that  defend- 
ant James  Buckley,  sheriff  of  Blaine  county,  under  execution 
issued  in  a  certain  other  case,  levied  upon  the  grain  and  sold 
same  without  plaintiff's  consent  and  without  first  paying  the 
mortgage  debt.  The-  allegations  as  to  the  execution  and  de- 
livery of  the  note  and  mortgage  were  denied.  Defendant 
Massachusetts  Bonding  &  Insurance  Company  was  surety  upon 
Buckley's  official  bond.  On  the  trial  some  oral  testimony  was 
given  regarding  the  note  and  mortgage,  but  neither  instrument 
was  offered  or  received  in  evidence.  It  being  necessary  for 
plaintiff  to  establish  the  fact  that  he  held  such  a  note  and 
mortgage  as  described  in  the  complaint,  and  neither  instru- 
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ment  being  oflfered  in  evidence,  although  both  were  available 
for  that  purpose,  there  was  not  any  competent  evidence  upon 
which  to  base  a  judgment  in  favor  of  plaintiff.  This  court 
cannot  indulge  in  imagination  or  speculation  as  to  the  contents 
of  written  instruments,  the  execution  of  which  is  denied  and 
which  are  the  basis  of  the  action.  Defendants  made  a  motion 
[2]  in  this  court  that  the  exhibits,  being  the  note  and  mort^ 
gage  mentioned  and  being  no  part  of  the  bill  of  exceptions, 
be  stricken  from  the  transcript.  In  view  of  the  motion  and 
the  state  of  the  record,  this  court  cannot  consider  either  in- 
strument, and  is  compelled  to  find  that  the  trial  court  was 
correct  in  sustaining  motion  for  nonsuit. 
The  judgment  is  affirmed 

Afflrtnsd, 

Mr.    Chibp    Justice    Brantlt    and    Associatb    Justices 
Cooper^  Holloway  and  GaijEN  concur. 


MERCHANTS'  NATIONAL  BANK  OF  BILLINGS,  Rb- 
spondent,  v.  smith  et  al.,  Defendants;  LEE,  Appel- 
lant. 

(No.    4,285.) 
(Submitted  January  13,  1921.    Decided  March  7,  192L) 

[196    Pac.    523.] 

Bills  cmd  Notes  —  Uniform  Negotiable  Instruments  Act  — 
Construction — Defenses — Suretyship — Accommodation  Maker 
— Liability — Holder  in  Due  Course — Negotiation, 

Negotiable  Instruments  Act — Defenses — Suretyship. 

1.  Beldj  that  the  Uniform  Negotiable  Instruments  Act  (Rev. 
Codes,  sees.  5842-6037)  supersedes  the  law  of  suretyship  (Id.,  sees. 
5680-5693)  as  theretofore  applicable  to  negotiable  instruments, 
and  *  that  therefore  one  who  signed  a  note  as  maker  bound  him- 
self absolutely  to  pay,  though  in  fact  but  an  accommodation 
maker,  and  could  not  escape  liability  to  a  holder  in  due  coarse 
under  a  plea  of  having  been  a  surety  only. 
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tiame — Defense  not   Available. 

2.  The  defense  that  an  extension  of  time  has  been  granted  to 
the  principal  debtor  on  a  negotiable  note  without  the  consent 
of  the  surety  is,  under  the  above  Act,  available  onlj  to  one  sec- 
ondarily liable   thereon. 

Same — ^Liability   of   Accommodation   Maker. 

3.  Defendant,  an  accommodation  maker,  was  primarily  liable  on 
the  note,  though  the  payee  bank,  at  the  time  it  took  the  instru- 
ment, knew  that  he  was  lending  his  name  to  his  comaker,  and 
was  not  discharged  from  liability  by  the  aot  of  the  bank  in 
releasing  mortgage  security  furnished  by  the  latter,  without  his 
(defendant's)   knowledge  or  consent. 

Same — Scope  of  Act. 

4.  The  Uniform  Negotiable  Instruments  Act  deals  with  nego- 
tiable instruments  only  so  long  as  they  are  in  the  hands  of  holders 
in  due  course;  if  in  other  hands,  they  are  subject  to  the  same 
defenses  as  if  non-negotiable. 

Same — ^Payee  Prima  Facie  Holder  in  Due  Course. 

5.  Seldf  that  the  payee  of  a  negotiable  promissory  note,  in  pos- 
session of  it,  is  a  prima  facie  holder  in  due  course,  within  the 
meaning  of  the  Uniform  Negotiable  Instruments  Act,  negotiation 
by  indorsement  and  delivery  not  beitig  necessary  to  constitute 
one  a  holder  in  due  course. 

Appeal  from  Districi  Court,  Tellowstone  County;  J..  C. 
Spencer,  Judge. 

Action  by  the  Merchants'  National  Bank  of  Billings  against 
Thomas  C.  Smith  and  Walter  0.  Lee.  From  a  judgment  for 
plaintiff,  defendant  Lee  appeals.    Affirmed. 

Messrs.  Mclniire  dc  Murphy,  tor  Appellant,  submitted  a 
brief;  Mr.  H.  O.  Mclniire  argued  the  cause  orally. 

That  the  apparent  maker  of  a  note  may  show  by  evidence 
dehors  the  note  that  he  signed  the  same  as  an  accommodation 
maker  or  surety  and  not  otherwise  is  well  settled.  It  is  the 
statute,  Kev.  Codes,  section  5681,  and  it  is  also  expressly  so 
decided  in  Smith  v.  Freyler,  4  Mont.  489>  47  Am.  Rep.  358.  1 
Pac.  214,  and  cases  there  cited;  see,  also,  note  on  page  711  of 
Keidan  v.  Winegar,  20  L.  R.  A.  705 ;  3  Ruling  Case  Law,  1138. 


2.  Extension  of  time  granted  principal  debtor  as  discharge  of  ae- 
ebmmodation  party  under  Negotiable  Instruments  Act,  see  notes  in 
Ann.  Cas.  1913C,  527;  Aim.  Oaa.  1918A,  1103;  Ann.  Oas.  1918E,   806. 

Effect,  under  negotiable  instruments  law,  of  extension  of  time  to 
principal,  to  release  one  who,  on  the  face  of  the  instrument,  is  pri- 
marily liable,  but  who  is  in  fact  surety,  see  notes  in  10  L.  &.  A. 
Cn.  8.)   129,  and  26  L.  R.  A.   (n.  8.)   99. 
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Not  only  is  the  fact  that  defendant  Lee  signed  the  note  in  suit  as 
surety  eo  nomine  as  set  up  in  the  answer,  but  the  express  words 
used  in  the  statute  (Rev.  Codes,  sec.  5680),  to  define  what  a 
surety  is,  are  also  there  used,  as  are  those  to  show  that  Lee 
was  an  accommodation  maker.  (Rev.  Codes,  sec.  5877.)  Be- 
ing then,  as  is  admitted  by  the  motion  to  strike,  a  surety,  he  is 
exonerated  from  liability — ^"To  the  extent  to  which  he  is  preju- 
diced by  any  act  of  the  creditor  which  would  naturally  prove 
injurious  to  the  remedies  of  the  surety  or  inconsistent  with  his 
rights,  or  which  lessens  his  security."  (Sec.  5686,  subd.  2.) 
A  most  important  one  of  these  rights  is  the  benefit  of  every 
security  held  by  the  creditor  for  the  performance  of  the  prin- 
cipal obligation.  (Sec.  5692;  3  Ruling  Case  Law,  1279.)  But 
despite  these  statutory  provisions,  it  was  contended  in  the  lower 
court,  and  it  was  there  held,  that  since  the  adoption  of  what 
is  called  the  negotiable  instruments  law  (Rev.  Codes,  sec.  5842 
et  seq,)y  these  statutory  provisions  have  been  superseded,  indeed 
have  been  repealed,  at  least  by  implication,  in  so  far  as  a  note 
lik«  the  one  involved  in  the  present  suit  is  concerned.  In  the 
light  of  the  cardinal  rule  of  statutory  construction  that  repeals 
by  implication  are  not  favored,  and  the  further  one  that  statutes 
in  pari  materia  are  'to  be  construed  together,  and,  if  possible, 
harmonized,  this  contention  seems  to  be  far-fetched.  In  sup- 
port of  it  there  were  cited  the  following  cases,  viz.:  Wolsten- 
holme  V.  Smith,  34  Utah,  300,  97  Pac.  329 ;  Bradley  Engineer- 
ing Co.  V.  Heyium,  56  Wash.  628,  134  Am.  St.  Rep.  1127,  106 
Pac.  170 ;  Cdlers  v.  Meachem,  49  Or.  186,  13  Ann.  Cas.  997,  10 
L.  R.  A.  (n.  s.)  133,  89  Pac.  426;  Richards  v.  Market  Ex.  Bank, 
81  Ohio  St.  348,  26  L.  R.  A.  (n.  s.)  99,  90  N.  B.  1000.  To 
which  may  be  added:  Oklahoma  etc.  Bank  v.  Beaton  (Okl.),  170 
Pac.  477;  First  State  Bank  v.  Lang,  55  Mont.  146,  9  A.  L.  R. 
1139,  174  Pac.  597.  We  have  examined  all  of  said  cases,  and 
in  so  far  as  the  point  involved  in  each  of  them  is  concerned, 
namely,  that  as  to  one  primarily  liable  on  a  promissory  note, 
the  general  law  that  an  unauthorized  extension  of  time  will 
discharge  a  surety  or  accommodation  maker,  is  abrogated  by 
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Revised  Codes,  sections  5967,  5968,  we  have  no  quarrel.  But 
no  such  point  is  involved  in  the  present  case.  There  is  here  no 
question  of  an  extension  of  time,  but  the  far  weightier  ques- 
tion, What  effect  on  the  obligation  of  a  surety  or  accommoda- 
tion maker — and  they  are  the  same — ^has  the  unauthorized  release 
by  the  creditor  of  ample  security  left  with  the  creditor  by  the 
principal  debtor  to  pay  the  debt  t  Except  as  hereinafter  stated, 
we  have  found  no  decisions  applying  the  provisions  of  the 
negotiable  instruments  law  to  that  state  of  affairs,  although  in 
Bradley  Eng,  Co.  v.  Heyhum,  supra,  we  find  a  strong  intima- 
tion that  if  that  fact  had  appeared  in  the  record  (as  it  does 
here),  it  would  have  been  held  sufiicient  to  discharge  the  de- 
fendant surety,  as  apparently  does  also  Turner  v.  Farmers' 
Bank  (Ky.),  58  S.  W.  695.  In  this  case  the  accommodation 
maker  or  surety  was  held  not  discharged,  because  it  was  not 
shown  that  the  payee  had  notice  of  this  fact;  hence  when,  as 
here,  the  payee  has  such  notice,  the  converse  must  be  true. 
The  instant  case  is  one  of  first  impression,  and  a  solution  of  it 
must  necessarily  be  reached  independently  of  the  cases  above 
referred  to. 

We  have  said  that  an  accommodation  maker  is  a  surety. 
(Eaton  &  Gilbert  on  Commercial  Paper,  313,  314,  401;  Smith  v.' 
Freyler,  4  Mont.  489,  47  Am.  Rep.  358,  1  Pac.  214.)  The  lia- 
bility of  an  accommodation  maker  as  prescribed  by  Revised 
Codes,  section  5877,  is  precisely  that  of  a  surety,  viz.,  that  of 
being  primarily  liable  on  the  note  or  obligation.  This  is  the 
holding  of  all  the  courts,  including  this  court  {Cole  Mfg.  Co.  y, 
Morton,  24  Mont.  68,  60  Pac.  587.)  And  here  we  find  the 
rationale  of  the  cases  above  referred  to  for  being  primarily 
liable,  whether  an  extension  of  time  to  the  principal  is  given 
is  a  matter  of  indifference,  for  still  the  surety  is  liable.  True, 
under  the  old  law,  an  extension  of  time  without  his  knowledge 
or  consent  would  discharge  the  surety,  but  that  rule  it  may  be 
conceded  is  now  abrogated  by  Revised  Codes,  sections  5967, 
5968,  just  as  is  held  in  the  cases  above  referred  to.    But  this 
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is  apparently  the  only  part  of  the  general  law  relating  to 
principal  and  surety  which  seems  to  be  abrogated. 

Considering  the  negotiable  instruments  law,  we  observe  that 
like  all  statutes  containing  several  sections,  the  whole  of  the 
same  mu&t  be  considered  to  ascertain  the  legislative  intent. 
Doing  this"  we  refer  to  Revised  Codes,  section  5848,  which  pro- 
vides: '*In  any  case  not  provided  for  in  this  act  the  rules  of 
the  law-merchant  shall  govern";  and  to  section  5697,  subdi- 
vision 4,  to  the  effect  that  a  negotiable  instrument  is  dis- 
charged: **4.'  By  any  other  act  which  will  discharge  a  simple 
contract  for  the  payment  of  money."  Now,  if  there  is  no  pro- 
vision in  the  new  law  providing  for  a  discharge  of  an  accom- 
modation maker  or  surety  because  of  a  surrender  by  the  credi- 
tor of  security,  and  there  is  none,  recourse  can  and  must  be 
had  to  the  law-merchant.  Probably  the  most  fundamental  rule 
of  that  law  is  as  stated  in  Brandt  on  Suretyship  and  Guaranty, 
section  370,  holding  that  the  creditor  holds  the  security  in  trust 
not  only  for  himself  but  for  the  benefit  of  the  accommodation 
maker  or  surety,  and  that  if  he  fails  to  perform  this  trust  or 
duty  and  releases  the  security  without  the  consent  of  the  accom- 
modation maker  op  surety,  the  latter,  pro  tanto,  at  least,  is  dis- 
charged. (Frazier  v.  First  Nat  Bank,  34  Ohio  C.  C.  508; 
Tatum  V.  Commercial  Bank  &  Tr,  Co,,  L.  R.  A.  1916C,  767,  69 
South.  508;  and  see  the  monographic  footnote  to  37  L.  R.  A. 
(n.  s.)  700.) 

There  can  be  no  question  that  as  to  other  contracts  than 
promissory  notes,  e.  g,,  bonds,  leases,  etc.,  the  principle  obtains 
to  the  fullest  extent.  A  well-considered  case  is  that  of  Kiessig 
V.  Allspaugh,  91  Cal.  231,  13  L.  R.  A.  418,  27  Pac.  655. 

Revised  Codes,  section  5686,  subdivision  2,  provides  that  a 
surety  is  exonerated:  **To  the  extent  to  which  he  is  prejudiced 
ty  any  act  of  the  creditor  which  would  naturally  prove  in- 
jurious to  the  remedies  of  the  surety  or  inconsistent  with  his 
rights,  or  which  lessens  his  security."  One  of  these  remedies 
is  the  right  of  subrogation  to  the  securities  held  by  the  creditor, 
which  are  held  in  trust  for  the  benefit  of  the  surety,  the  release 
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of  which  would  naturally  prove  injurious  to  the  surety,  in- 
consistent with  his  rights,  and'  which  lessens  his  security. 

A  very  illuminating  case  on  this  subject  is  that  of  Frazier  v. 
First  National  Bank,  34  Ohio  C.  C.  508.  There  the  negotiable 
instrument  law  of  Ohio,  which  is  identical  with  that  of  Mon- 
tana, was  construed  on  facts  similar  to  those  in  the  present 
case,  and  the  leading  case  of  Richards  v.  Market  Exchange 
BanOc,  81  Ohio  St.  348,  26  L.  R.  A.  (n.  s.)  99,  90  N.  E.  1000, 
was  held  not  applicable. 

Messrs.  Collins,  Campbell  dk  Wood,  for  Respondent,  submitted 
a  brief ;  Mr.  Sterling  M.  Wood,  argued  the  cause  orally. 

The  principal  contention  of  the  respondent  upon  this  appeal 
may  be  briefly  stated  as  follows :  That  under  the  negotiable  in- 
struments law,  as  contained  in  section  5842  et  seq,,  Revised 
Codes,  the  law  applicable  to  a  principal  and  his  surety  as  set 
forth  in  previous  sections  of  the  Code,  and  particularly  in  those 
sections  of  the  surety  law  cited  by  appellant,  has  no  applica- 
tion where,  as  in  the  case  at  bar,  the  payee  in  a  negotiable 
promissory  note  seeks  to  enforce  the  instrument,  according  to 
its  terms,  as  against  an  accommodation  maker  thereon;  and 
this  for  the  reason,  first,  that  no  relation  of  surety,  where  the 
facts  involved  are  as  here  stated,  is  contemplated  by  the  nego- 
tiable instruments  law,  and,  second,  because  an  accommodation 
maker  is  '* primarily"  liable  under  this  law,  and  hence  pre- 
cluded and  estopped  by  its  provisions  from  attempting  to  show, 
as  against  a  payee,  that  he  is  merely  a  surety.  As  a  result  of 
this  last  stated  principle,  respondent's  further  conclusion  is 
that  the  appellant,  Lee,  as  an  accommodation  maker,  can  only 
discharge  his  liability  on  the  paper  in  suit  by  bringing  himself 
within  one  or  more  of  the  provisions  of  section  5967,  which  sec- 
tion applies  to  the  discharge  of  persons  ''primarily*'  liable  on 
negotiable  paper,  and  which  contains  all  the  law  relating  to 
the  discharge  of  such  persons  from  liability.  We  cite,  upon 
proposition  .of  law  that  nothing  which  would  have  discharged 
an  accommodation  maker  or  surety  before  the  passage  of  the 
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Negotiable  Instruments  Act,  by  reason  of  the  fact  alone  that 
he  was  a  surety,  will  discharge  him  under  the  law  as  it  now 
exists  since  the  passage  of  the  uniform  negotiabe  instruments 
law,  the  following  cases:  National  Citizens'  Bank  v.  Toplitz,  81 
App.  Div.  593,  81  N.  Y.  Supp.  422 ;  Cowan  v.  Ramsey,  15  Ariz. 
533,  140  Pac.  501 ;  First  Saving  Bank  &  Trust  Co.  v.  Floumoy, 
^  24  N.  M.  256,  171  Pac.  793 ;  Bertin  v.  Mattison,  80  Or.  354,  5 
A.  L.  E.  590,  157  Pac.  153;  Davis  v.  First  Nat,  Bank  of 
Albany,  86  Or.  474,  168  Pac.  929.  See  also.  First  State  Bank 
V.  Lang,  55  Mont.  146,  9  A.  L.  R.  1139,  174  Pac.  597 ;  Vander- 
ford  V.  Farmers'  etc.  Bank,  105  Md.  164, 10  L.  R.  A.  (n.  s.)  129, 
66  Atl.  47 ;  Lane  v.  Hyder,  163  Mo.  App.  688,  147  S.  W.  514 ; 
Night  <&  Day  Bank  v.  Rosenbaum,  191  Mo.  App.  559,  177  S.  W. 
693;  Cellers  v.  Meachem,  49  Or.  186,  13  Ann.  Cas.  997,  10 
L.  R.  A.  (n.  s.)  183,  89  Pac.  426;  First  Nat.  Bank  v.  Meyer, 
30  N.  D.  388,  152  N.  W.  657 ;  Richards  v.  Market  Ex.  Bank,  81 
Ohio  St.  348,  26  L.  R.  A.  (n.  s.)  99,  90  N.  B.  1000;  Graham  v. 
Shephard,  136  Tenn.  418,  189  S.  W.  867. 

In  practically  all  of  these  last  cited  cases  the  defense  is  as- 
serted, where  action  upon  negotiable  paper  has  been  instituted, 
that  an  accommodation  maker  upon 'the  paper  has  been  dis- 
charged because  of  an  extension  of  time  for  payment  given  to 
the  maker  other  than  the  one  who  signed  for  accommodation; 
and  the  courts  hold,  with  perfect  uniformity,  that,  under  the 
negotiable  instruments  law,  an  accommodation  maker  is  primar- 
ily liable  on  the  paper,  and  that  he  can  procure  his  discharge 
only  by  bringing  himself  within  one  or  more  of  the  terms  and 
provisions  of  that  section  of  the  negotiable  instrument  law 
found  in  our  Code  as  section  5967,  which  contains  all  the  law 
relating  to  the  discharge  of  one  primarily  liable.  The  several 
courts  held,  in  so  many  words,  that  extension  of  time  of  pay- 
ment to  one  maker  does  not  discharge  his  comaker  who  is  an 
accommodation  maker.  Hence,  all  of  the  decisions  of  the  courts 
covered  by  the  list  of  citations  hereinabove  made  necessarily 
embody  this  conclusion,  viz.,  that  the  statute  relating  to  the  dis- 
charge of  persons  primarily  liable  upon  negotiable  instruments 
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(sec.  5967,  Rev.  Codes)  contaiius  nothing  which  can  be  con- 
strued as  discharging  an  accommodation  maker  where  an  ex- 
tension of  time  for  payment  is  granted  to  the  person  for  whose 
accommodation  he  signed.  Paragraph  4  of  this  discharge  stat- 
ute provides  that  a  negotiable  instrument  is  discharged  ''by 
any  other  act  which  will  discharge  a  simple  contract  for  the 
payment  of  money."  Under  all  definitions,  the  contract  be- 
tween a  principal  and  surety  is  a  simple  contract;  and  it  is 
further  settled  law  that  in  such  classes  of  simple  contracts  a 
surety  is  discharged  by  extension  of  time  for  payment  given  to 
the  principal  debtor.  The  cases  cited  in  appellant's  brief  es- 
tablish this  rule  of  discharge.  Therefore,  in  spite  of  the  fact 
that  the  contract  of  principal  and  surety  is  a  edmple  contract 
under  the  law,  this  court  and  all  of  the  other  courts  whose  de- 
cisions are  cited  have  necessarily  held  in  these  decisions  that 
none  of  the  rules  of  law  applicable  to  the  simple  contract  re- 
lation of  principal  and  surety  have  any  application  as  between 
an  accommodation  maker  and  the  holder  6t  his  negotiable  paper 
in  so  far  as  the  discharge  of  such  paper  is  concerned.  In  other 
words,  the  courts  must  be  considered  to  have  necessarily  held, 
as  incidental  to  their  stated  conclusions,  that  no  relation  of 
principal  and  surety  is  contemplated  by  the  negotiable  instru- 
ments law,  and,  further,  that  one  primarily  liable  upon  nego- 
tiable paper  engages  to  pay  it  according  to  its  tenor,  and  not 
otherwise;  and  thus  all  of  the  decisions  from  all  of  the  juris- 
dictions which  are  cited  in  this  brief  are  found  to  be  in  com- 
plete accord,  and  a  uniform  construction  is  given  to  this  Uni- 
form Act. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  the  balance  due  upon  the 
following  promissory  note: 

''Billings,  Montana,  May  7,  1917. 

"Four  months  after  date  without  grace,  for  value  received,  I 
promise  to  pay  to  the  order  of  the  Merchants'  National  Bank 
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of  Billings,  Montana,  thirty-five  hundred  dollars  with  interest 
from  date  at  the  rate  of  ten  per  cent  per  annum  until  paid, 
with  an  attorney's  fee  in  case  payment  shall  not  be  made  at 
maturity.  Presentment  for  payment,  protest  and  notice  of  dis- 
honor waived  by  each  maker,  indorser  and  guarantor  hereof. 

''Thos.  C.  Smfth. 
''W.  0.  Lee.'' 

The  complaint  is  in  the  usual  form.  By  his  separate  answer, 
defendant  Lee  admitted  the  execution  and  delivery  of  the  note 
and  the  payments  made  thereon  by  Smith,  and  by  way  of 
special  defense  set  forth  that  he  signed  the  note  for  the  accom- 
modation of  Smith,  and  received  no  part  of  the  consideration; 
that  these  facts  were  known  to  the  bank ;  that  on  May  8,  Smith 
made,  executed  and  delivered  to  the  bank  a  chattel  mortgage 
upon  property  of  a  value  equal  to  or  greater  than  the  amount 
of  the  note;  that  thereafter,  and  before  the  commencement  of 
this  action,  the  bank  without  his  knowledge  or  consent  released 
and  discharged  the  mortgage,  thereby  depriving  him  of  all 
benefit  thereunder,  and  that  immediately  after  the  surrender 
of  the  security  Smith  became  and  ever  since  has  been  insolvent. 
Upon  motion  of  plaintiflE  this  entire  special  defense  was 
stricken  out,  and  judgment  rendered  and  entered  according  to 
the  prayer  of  ,the  complaint.  From  that  judgment  defendant 
Lee  appealed. 

1.  Appellant  contends  that,  though  upon  the  face  of  the  note 
[1]  he  is  a  maker,  he  is  in  fact  a  surety,  and  invokes  the 
provisions  of  sections  5680-5693,  Revised  Codes,  which  define 
the  rights  and  liabilities  of  a  surety.  If  these  provisions  are 
available  to  him,  the  portion  of  his  answer  stricken  out  states 
a  complete  defense,  and  the  trial  court  erred  in  its  ruling. 

The  sections  enumerated,  adopted  in  Montana  in  1895,  but 
cr>'stallized  and  arranged  in  convenient  form  certain  rules  of 
the  law-merchant  applicable  to  suretyship,  and  it  cannot  be  con- 
troverted that  under  the  common  law  of  commercial  paper  the 
release  of  security  pledged  by  the  principal  debtor  operated  to 
discbarge  the  surety,  at  least  to  the  extent  of  the  value  of  tho 
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released    property.     ( 1    Brandt   on    Suretyship    &    Guaranty, 
3d  ed.,  sees.  480-483.) 

In  1903  this  state  adopted  the  Uniform  Negotiable  Instru- 
ments Act  (Laws  1903,  Chap.  121 ;  sees.  5842-6037,  Eev.  Codes), 
modeled  after  the  English  Bill  of  Exchange  Act  of  1882.  The 
same  statute  has  been  enacted  in  forty-three  states  of  the 
Union,  in  Alaska,  District  of  Columbia,  Hawaii,  the  Philippines, 
and  in  most  of  the  Canadian  provinces.  It  was  proposed  by 
commissioners  from  the  several  states  and  was  designed  to  se- 
cure uniformity  in  the  text  of  the  law,  and  through  that 
agency  uniformity  in  construction,  and  to  remove  the  uncer- 
tainty which  ^  arose  from  diverse  judicial  decisions  among  the 
states,  to  the  end  that  this  ** currency  of  commerce"  might  pass^ 
through  the  channels  of  trade,  unembarrassed  by  the  conflicts 
of  laws.  It  may  not  comprehend  all  the  rules  applicable  to 
negotiable  instruments,  but,  so  far  as  it  does  undertake  to  de- 
clare the  law,  its  provisions  are  exclusive. 

It.  could  not  be  contended  that  the  Act  repeals  the  suretyship 
statute  above.  Sections  5680-5693  are  in  full  force  and  effect 
so  far  as  they  operate  upon  non-negotiable  instruments;  but  it 
is  our  judgment  that  the  Act^  superseded  those  sections  so  far 
as  the  law  of  negotiable  instruments  is  concerned.  Nowhere  in 
the  Uniform  Negotiable  Instruments  Act  is  the  term  ** surety'* 
mentioned,  and  its  provisions  are  so  inconsistent  with  the  law 
of  suretyship  that  they  cannot  be  reconciled.  For  example: 
By  section  5688  a  surety  may  require  the  creditor  first  to  pro- 
ceed against  the  principal  debtor  under  penalty  of  a  release  of 
the  surety.  By  section  192  of  the  Act  (Rev,  Codes,  sec.  ^844) 
all  persons  liable  on  a  negotiable  instrument  are  comprehended 
in  one  or  the  other  of  two  classes.  That  section  provides: 
"The  person  primarily  liable  on  an  instrument  is  the  person 
who  by  the  terms  of  the  instrument  is  absolutely  required  to 
pay  the  same.  All  other  parties  are  secondarily  liable.*'  In 
other  words,  the  surety  at  common  law  is  by  the  terms  of  this 
Act  made  primarily  liable,  and  by  signing  as  a  maker  he  binds* 
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himself  absolutely  to  pay.  (8  C.  J.  73,  74;  Edmonston  v.  -4.5- 
cough,  43  Colo.  55,  95  Pac.  313.)  Again,  at  common  law  an 
[2]  extension  of  time  to  the  principal  debtor  without  the  con- 
sent of  the  surety  released  the  surety  (1  Brandt  on  Suretyship 
&  Guaranty,  Chap.  14;  8  C.  J.  445;  32  Cyc.  191) ;  but  that  de- 
fense is  now  available,  only  to  one  secondarily  liable  (sec.  120 
[Rev.  Codes,  sec.  5968] ;  8  C.  J.  447 ;  First  State  Bank  of  HiU 
ger  v.  Lang,  55  Mont.  146,  9  A.  L.  R.  1139,  174  Pac.  597). 

Furthermore,  suretyship  furnished  one  of  the  most  vexatious 
sources  of  litigation  at  common  law,  and  was  a  subject  upon 
which  judicial  decisions  were  most  at  variance.  To  confirm  this 
statement  one  has  but  to  review  Chapters  3  to  18,  1  Brandt  on 
Suretyship  &  Guaranty.  If  the  primary  purpose  of  this  Act 
was  to  secure  uniformity  in  the  law  of  negotiable  instruments, 
as  is  generally  conceded  to  be  the  fact,  it  is  inconceivable  that 
the  failure  of  the  Act  to  mention  suretyship  is  to  be  charged 
up  merely  as  a  casus  ormssus.  It  seems  clear  to  us  that  it  was 
the  purpose  of  the  legislation  to  supersede  the  law  of  surety- 
ship as  theretofore  applied  to  negotiable  instruments,  and  to 
substitute  therefor  the  law  as  declared  by  the  Act  itself,  and 
this  is  the  view  expressed  by  the  courts  quite  generally. 
{TJnum  Trust  Co,  v.  McOinty,  212  Mass.  205,  Ann.  Cas.  1913C, 
525,  98  N.  E.  679;  Jamesson  v.  Citizens'  Nat.  Bank,  130  Md. 
75,  Ann.  Cas.  1918A,  1097,  99  Atl.  994;  Bradley  E.  &  M.  Co. 
v.  Heyburn,  56  Wash.  628,  134  Am.  St.  Rep.  1127,  106  Pac. 
170;  Oklahoma  etc.  Bank  v.  Seaton  (Okl.),  170  Pac.  477; 
Lumbermen's  Nat,  Bank  v.  Campbell,  61  Or.  123,  121  Pac. 
427 ;  Richards  v.  Market  Ex.  Bank,  81  Ohio  St.  348,  26  L.  R.  A. 
(n.  s.)  99,  90  N.  B.  1000.) 

The  defendant  Lee  is  not  a  surety,  so  far  as  the  bank  is  oon- 
cemed,  and  he  may  not  invoke  the  provisions  of  sections  5680- 
5693  above. 

2.  Section  191  (Rev.  Codes,,  sec.  5843)  defines  a  holder  as 
[3]  **the  payee  or  indorsee  of  a  bill  or  note,  who  is  in  posses- 
sion of  it."  The  bank  is  therefore  a  holder,  and,  having 
parted  with  a  valuable  consideration  for  the  note,  is  a  holder 
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for  value  within  the  meaning  of  the  same  section  and  other 
provisions  of  the  Act. 

Lee  signed  the  note  without  receiving  value,  and  for  the  pur- 
pose of  lending  his  name  to  Smith,  and  is  an  accommodation 
maker  (sec.  29  [Rev.  Codes,  sec.  5877]),  and  since  by  the  terms 
of  the  note  he  is  absolutely  required  to  pay  it,  he  is  a  party 
primarily  liable  (sec.  192  [Rev.  Codes,  sec.  5844]). 

Section  120  (Rev.  Codes,  sec.  5968)  enumerates  the  several 
circumstances  under  any  of  which  a  party  secondarily  Uable 
may  be  released.  There  is  no  express  provision  for  the  release 
of  a  party  primarily  liable,  and  for  the  obvious  reason  that 
none  is  necessary.  Such  a  party  is  absolutely  bound  to  pay  in 
the  first  instance  (sec.  192),  and  can  be  relieved  only  by  a  dis- 
charge of  the  instrument  itself  {Farmers'  State  Bank  v.  Fors- 
Strom,  89  Or.  97,  173  Pac.  935). 

Section  119  (Rev.  Codes,  section  5967)  provides:  "A  nego- 
tiable instrument  is  discharged:  1.  By  payment  in  due  course 
by  or  on  behalf  of  the  principal  debtor ;  2.  By  payment  in  due 
course  by  the  party  accommodated,  where  the  instrument  is 
made  or  accepted  for  accommodation;  3.  By  the  intentional 
cancellation  thereof  by  the  holder;  4.  By  any  other  act  which 
will  discharge  a  simple  contract  for  the  payment  of  money; 
5.  When  the  principal  debtor  becomes  the  holder  of  the  instru- 
ment at  or  after  maturity  in  his  own  right."  But  appellant 
contends  that  he  is  released  by  virtue  of  the  provisions  of  sub- 
division 4  of  this  section,  for  if  the  note  in  question  were  a 
simple  contract,  the  release  of  the  securities  by  the  bank  would 
operate  to  discharge  him.  Section  119  relates  only  to  the  dis- 
charge of  the  instrument  and  not  to  the  discharge  of  the  par- 
ties, though  the  greater  includes  the  less,  and  it  never  was  the 
law  that  the  release  of  a  surety  or  accommodation  maker  dis- 
charged the  instrument  itself.     (Richards  v.  Bank,  above.) 

The  meaning  of  subdivision  4  is  apparent.  Anything  which 
will  discharge,  that  is,  destroy,  a  simple  contract — ^literally  blot 
it  out  of  existence  in  contemplation  of  law — ^will  dischai^e  an 
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accommodation  maker,  but  it  will  also  release  the  principal 
debtor,  and  all  other  parties  liable  thereon. 

And  the  fact  that  Lee  signed  the  note  without  receiving  any 
part  of  the  consideration,  and  for  the  purpose  only  of  lending 
his  name  to  Smith,  does  not  alter  his  situation.  He  is  liable 
notwithstanding  the  bank,  at  the  time  it  took  the  note,  knew 
him  to  be  only  an  accommodation  party.  (Sec.  29.)  In  other 
words,  the  fact  that  he  is  an  accommodation  maker  gives  rise 
to  a  duty  on  his  part  to  the  holder  for  value,  no  greater,  or  less 
or  different,  than  that  imposed  upon  a  maker  who  received 
value.  {Wolstenholme  v.  Smith,  34  Utah,  300,  97  Pac.  329; 
Union  Trust  Co.  v.  McOinty,  above;  Farmers'  State  Bank  v. 
Forsstrom,  above.) 

3.  By  its  very  terms  the  Act  now  under  review  has  to  do 
[4]  only  with  negotiable  instruments  (United  States  Nat. 
Bank  v.  ShupaJc,  54  Mont.  542,  172  Pac.  324),  and  with  such 
instruments  only  so  long  as  they  are  in  the  hands  of  holders  in 
due  course.  Section  58  (Rev.  Codes,  sec.  5906)  declares:  "In 
the  hands  of  any  holder  other  than  a  holder  in  due  course,  a 
negotiable  instrument  is  subject  to  the  same  defenses  as  if  it' 
were  non-negotiable."  If  the  bank  is  not  a  holder  in  due 
course,  this  case  is  not  within  the  purview  of  the  Act,  and  its 
rights  and  Lee's  liability  are  to  be  determined  by  the  law  appli- 
cable to  simple  contracts  generally,  under  which  the  defense 
of  suretyship  may  be  maintained. 

Is  the  bank,  the  payee  of  the  note  in  possession  of  it,  prima 
[6]  facie  a  holder  in  due  course!  Section  52  of  the  Act 
(Rev.  Codes,  sec.  5900)  provides:  **A  holder  in  due  course  is  a 
holder  who  has  taken  the  instrument  under  the  foUowinfg  con- 
ditions: 1.  That  it  is  complete  and  regular  upon  its  face;  2. 
That  he  became  the  holder  ot  it  before  it  was  overdue,  and 
without  notice  that  it  has  been  previously  dishonored,  if  such 
was  the  fact;  3.  That  he  took  it  in  good  faith  and  for  value; 
4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it.'* 
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In  submitting  the  draft  of  the  Uniform  Negotiable  Instru- 
ments Act,  the  chairman  of  the  committee  in  charge  of  it  de- 
clared: **The  statute  proposed  will  be  found  clear,  concise,  and 
thorough."  It  may  be  thorough,  and  it  may  be  conceded  that 
much  is  expressed  in  few  words,  but  the  fact  that  courts  of 
high  repute  have  reached  diametrically  opposite  conclusions  as 
to  the  meaning  of  several  sections  suggests  that  the  language  is 
not  as  clear  as  its  proponents  believed  it  to  be. 

The  phrase  '* holder  in  due  course"  appears  in  several  sec- 
tions of  l;he  Act,  and  the  decisions  upon  the  proper  meaning  to 
be  given  it  are  in  hopeless  conflict.  Section  191  (Rev.  Codes, 
sec.  5843)  defines  a  **  holder  "of  a  note  payable  to  order,  as  the 
payee  or  indorsee  who  is  in  possession  of  it.  It  follows,  there- 
fore, that  the  plaintiff  bank  is  the  holder.  Section  59  of  the 
Act  (Rev.  Codes,  sec.  5907)  provides:  ''Every  holder  is  deemed 
prima  facie  to  be  a  holder  in  due  course."  From  this  section 
the  presumption  arises  that  the  plaintiff  bank  is  a  holder  in 
due  course,  but  the  presumption  is  a  disputable  one,  and  the 
prima  facie  case  made  by  the  presentation  of  the  note  may  be 
overcome,  and  the  burden  is  upon  defiendant  Lee,  unless  it 
appears  that  he-4s  relieved  by  plaintiff's  own  pleading.  How 
may  he  sustain  this  burden?  Manifestly,  by  showing  the  ab- 
sence of  any  one  of  the  conditions  enumerated  in  section  52, 
and  not  otherwise. 

He  does  not  contend  that  the  note  is  not  complete  and  reg- 
ular upon  its  face,  or  that  the  bank  did  not  become  the  holder 
before  maturity  and  before  it  was  dishonored,  or  that  it  did  not 
take  the  note  in  good  faith  and  for  value.  Assuming  that  the 
proper  construction  of  subdivision  4  of  section  52  compels  the 
conclusion  that  to  constitute  the  bank  a  holder  in  due  course 
the  note  in  question  must  have  been  ** negotiated"  to  it,  does  it 
follow  that  by  alleging  that  it  is  the  payee  in  possession  of  the 
note  it  has  pleaded  itself  out  of  court?  Or,  stating  the  ques- 
tion more  succinctly:  May  the  payee  in  possession  of  a  note 
qualify  as  a  holder  in  due  course  1  If  negotiation  to  the  holder 
is  indispensable  in  order  to  constitute  him  a  holder  in  due 


294  Merchants^  Nat.  BaIstk  v.  Smith  bt  al.     [Mar.  T.  '21 

[59  Mont.  28U.] 

course,  and  if  section  30  of  the  Act  means  that  negotiation  of 
a  note  payable  to  order  can  be  effected  only  by  indorsement 
and  delivery,  it  follows  that  plaintiff  bank  is  not  a  holder  in 
due  course,  and  the  fact  appears  affirmatively  from  the  face  of 
the  complaint. 

In  the  following  cases  it  is  held,  in  effect,  that  negotiation 
to  the  holder  is  necessary  to  constitute  him  a  holder  in  due 
course,  and  that  delivery  by  the  maker  to  the  payee  is  not 
** negotiation"  within  the  meaning  of  that  term  as  employed  in 
the  Negotiable  Instruments  Act:  Vander  Ploeg  v.  Van  Zuuk, 
135  Iowa,  350,  124  Am.  St.  Rep.  275,  13  L.  R.  A.  (n.  s.)  490, 
112  N.  W.  807 ;  Builders'  L.  &  C.  Co.  v.  Weimer,  170  Iowa,  444, 
Ann.  Cas.  1917C,  1174,  151  N.  W.  100;  St.  Charles  Savings 
Bank  v.  Edwards,  243  Mo.  553,  147  S.  W.  978;  Southern  Nat. 
Life  Realty  Corp.  v.  People's  Bank,  178  Ky.  80,  198  S.  W.  543; 
Wood  v.  Finley,  153  N.  C.  497,  69  S.  E.  502. 

In  Lewis  v.  Clay,  67  L.  J.  Q.  B.  (n.  s.)  224,  the  English 
court,  in  considering  a  section  of  the  Bill  of  Exchange  Act, 
substantially  identical  with  our  section  14  (Rev.  Codes,  sec. 
5862),  declared  that  a  payee  is  not  a  holder  in  due  course,  and 
said:  ''A  holder  in  due  course  is  a  person  to  whom  after  its 
completion  by  and  as  between  the  immediate  parties,  the  bill 
or  note  has  been  negotiated."  In  the  later  case  of  Herdman  v. 
Wheeler,  5  B.  R.  C.  651,  the  pronouncement  in  Leuns  v.  Clay 
was  declared  to  be  dictum,  as  it  was  manifestly. 

In  Bowles  Co.  v.  Clark,  59  Wash.  336,  31  h.  R.  A.  (n.  s.) 
613,  109  Pac.  812,  the  court  held  that  plaintiff  in  that  action, 
payee  of  the  check,  waa  not  a  holder  in  due  course,  but  did  not 
discuss  the  provisions  of  the  Negotiable  Instruments  Act. 

In  Long  v.  Shafer,  185  Mo.  App.  641,  171  S.  W.  690,  the 
court  held  that  delivery  of  a  note  by  the  maker  to  the  payee 
did  not  constitute  negotiation,  and  therefore  the  payee  was  not 
a  holder  in  due  course.  When  the  case  was  certified  to  the 
supreme  court,  the  decision  of  the  appellate  court  was  affirmed, 
but  upon  an  entirely  different  theory.  {Long  v.  Mason,  273 
Mo.  266,  200  S.  W.  1062.). 
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In  Bank  of  OresJiam  v.  Walch,  76  Or.  272, 147  Pac.  534,  it  was 
held  that  the  payee  of  a  note  is  not  a  holder  in  due  course  within 
the  meaning  of  these  terms  used  in  section  28  of  the  Act.  There 
was  not  any  discussion  of  the  subject,  and  no  reason  assigned  for 
the  conclusion. 

So  far  as  our  investigation  has  gone,  these  are  the  only  de- 
cided cases  which  might,  in  principle,  deny  to  this  plaintiff  the 
right  to  recover.  National  Bank  v.  Farmers*  Bank,  87  Neb. 
841,  128  N.  W.  522,  and  Aurora  State  Bank  v.  Haynes-Eames 
Elev.  Co.,  88  Neb.  187,  129  N.  W,  279,  are  cited  by  some 
authorities  as  bearing  upon  the  question  here  involved,  but  in 
our  judgment  neither  is  in  point. 

Counsel  for  appellant  cite  and  rely  upon  the  decision  in 
Fraeier  v.  First  Nat.  Bank,  34  Ohio  C.  C.  508.  The  action  was 
by  the  bank  upon  two  notes.  The  statement  of  the  case  is  that 
"each  of  these  notes  was  indorsed  by  H.  E.  Frazier,"  and  the 
question  arose  upon  the  sufficiency  of  Frazier's  answer.  Since 
Prazier  was  an  accommodation  indorser  and  only  secondarily 
liable  under  section  192  of  the  Act,  the  case  has  no  applica- 
tion here. 

4.  At  common  law  (law-merchant)  it  was  held  generally  tKat 
a  payee  in  possession  of  a  bill  or  note  payable  to  order  may  be 
a  holder  in  due  course.  {Watson  v.  Russell,  3  B.  &  S.  34,  122 
Eng.  Reprint,  14;  affirmed,  5  B.  &  S.  968,  122  Eng.  Reprint, 
1090;  Armstrong  v.  Bank,  133  U.  S.  433,  33  L.  Ed.  747,  10 
Sup.  Ct.  Rep.  450  [see,  also,  Rose's  U.  S.  Notes] ;  J.  G.  Brill 
Co.  V.  Norton,  189  Mass.  431,  2  L.  R.  A.  (n.  s.)  525,  75  N.  E. 
1090;  First  Nat.  Bank  v.  Union  Trust  Co.,  158  Mich.  94,  133 
Am.  St.  Rep.  362,  122  N.  W.  547;  Jlt)rdan  v.  Jordan,  10  Lea 
(Tenn.),  124,  43  Am.  Rep.  294;  Lookout  Bank  v.  Aull,  93 
Tenn.  645,  42  Am.  St.  Rep.  934,  27  S.  W.  1014;  Broum  v. 
Rowan,  91  Misc!  Rep.  220,  154  N.  Y.  Supp.  1098,  and  cases 
cited.)  But  if,  under  the  Negotiable  Instruments  Act,  negotia- 
tion to  the  holder  is  indispensable  to  constitute  him  a  holder  in 
due  course,  and  if  negotiation  of  a  promissory  note  payable  to 
order  can  be  effected  only  by  indorsement  and  delivery,  it  fol- 
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lows  that  the  payee  can  never  be  a  holder  in  due  course,  and 
that  his  common-law  rights  have  been  greatly  curtailed  by  this 
Act. 

It  is  inconceivable  that  it'  was  the  purpose  of  the  Act  to 
work  a  change  in  the  law  so  radical  without  an  express 
declaration  to  that  effect,  and  we  ought  not  to  draw  the  in- 
ference that  such  a  result  was  contemplated  unless  compelled 
by  the  weightiest  considerations.  Section  30  of  the  Act  (Kev. 
Codes,  sec.  5878)  provides:  "An  instrument  is  negotiated  when 
it  is  transferred  from  one  person  to  another  in  such  manner  as 
to  constitute  the  transferee  the  holder  thereof.  If  payable  to 
bearer  it  is  negotiated  by  delivery;  if  payable  to  order  it  is 
negotiatted  by  the  indorsement  of  the  holder  completed  by  de- 
livery." It  is  upon  the  last  sentence  of  the  section  that  the 
courts  which  hold  that  the  change  has  been  wrought  base  their 
conclusions — conclusions  which  can  be  justified  only  by  assum- 
ing that  the  last  sentence  is  a  part  of  the  definition  of  the  term 
"negotiated,"  but  that  it  is  not  seems  to  us  certain. 

The  first  sentence  of  the  section  is  complete  in  itself,  and 
expresses  the  meaning  of  the  term  "negotiated"  as  it  was  usM 
in  the  law-merchant.  In  Baring  v.  Lyman,  1  Story,  416,  Fed. 
Cas.  No.  983,  Justice  Story  of  the  supreme  court  of  the  United 
States,  at  circuit,  said:  "A  bill  [of  exchange]  is  properly  said 
to  be  negotiated  when  it  has  passed  into  the  hands  of  the  payee 
or  indorsee,  or  other  holder  for  value, .  who  thereby  acquires 
title  thereto."  {Liberty  Trust  Co,  v.  TUton,  217  Mass.  462, 
L.  R.  A.  1915B,  144,  105  N.  E.  605;  Boston  S,  &  I.  Co.  v. 
St&aer,  183  Mass.  140,  97  Am.  St.  Rep.  426,  66  N.  E.  646.) 
It  is  also  the  common  and  popular  signification  of  the  term. 
(Webster's  International  Dictionary;  Anderson's  Law  Diction- 
ary.) The  fact  that  it  is  generally  employed  to  characterize 
the  act  of  transferring  a  bill  or  note  from  one  holder  to  an- 
other does  not  limit  its  meaning  to  such  a  transfer. 

The  last  sentence  of  section  30  was  manifestly  intended  only 
to  describe  the -method  by  which  one  holder  may  pass  title  to 
another,  but  was  not  intended  to  defint  the  exclusive  methods 


59  Mont.]     Merchants'  Nat.  Bank  v.  Smith  et  al.  297 

[59  Mont.  280.] 

by  which  negotiation  can  be  accomplished.  In  other  words,  it 
was  never  intended  by  the  Act  to  place  the  payee  in  a  worse 
position  than  he  was  before  it  was  adopted.  {Liberty  Trust 
Co.  V.  TUton,  above;  Brovm  v.  Rowan,  above;  Fletcher  Moul- 
ton,  L.  J.,  in  Lloyd's  Bank  v.  Cooke,  1  K.  B.  794,  5  B.  R.  C. 
666 ;  Ex  parte  Goldberg  &  Lewis,  191  Ala.  356,  L.  R.  A.  1915F, 
1157,  67  South.  839;  McDonough  v.  Cook,  19  Ontario,  267; 
Knetchel  Furniture  Co,  v.  Ideal  House  Furnishers,  Ltd,,  19 
Manitoba,  652.)  Indeed,  the  supreme  court  of  Iowa,  in  Vander 
Ploeg  V.  Van  Zuuk  above  said:  '*We  do  not  mean  to  say  that 
in  no  case  can  the  person  named  as  payee  in  a  negotiable  in- 
strument be  the  holder  thereof  'in  due  course'  [giving  an  ex- 
ample of  a  supposititious  case  in  which  the  payee  would  be  a 
holder  in  due  course  at  common  law].  There  is  no  reason  to 
think  the  situation  of  the  parties  to  such  a  transaction  i&  dif- 
ferent under  the  Act."  (The  Uniform  Negotiable  Instru- 
ments Act.)  An^  our  conclusion  is  fortified  by  other  pro- 
visions of  the  Act.  The  holder  of  a  bill  or  note  payable  to 
order  is  the  payee  or  indorsee  in  possession  of  it.  (Sec.  191.) 
"Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course."  (Sec.  59.)  Substituting  for  the  term  ''holder"  in 
section  59  its  equivalent  as  defined  by  section  191,  and  section 
59  would  then  read:  "Every  payee  in  possession  of  a  note  is 
prima  facie  a  holder  thereof  in  due  course" — a  conclusion 
which  ijB  impossible  if  negotiation  by  indorsement  and  delivery 
is  necessary  to  constitute  one  a  holder  in  due  course. 

It  seems  necessary,  in  order  to  harmonize  the  several  provi- 
sions of  the  Act,  to  hold  that  the  complete  definition  of  "nego- 
tiated" is  contained  in  the  first  sentence  of  section  30,  and  that 
a  payee  who  has  taken  a  note,  complete  and  regular  upon  its 
face,  before  it  was  overdue,  and  for  value  and  in  good  faith, 
may  qualify  as  a  holder  in  due  course,  and  prima  facie  is  such. 

There  is  nothing  in  the  complaint  herein  to  negative  the 
presumption  that  the  bank  is  a  holder  in  due  course,  and  the 
fact  that  Lee  is  an  accommodation  maker  does  not  overcome 
the  presumption. 
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The  allegations  stricken  from  the  answer  do  not  constitute  a 
defense,  and  the  trial  court  properly  so  ruled. 
The  judgment  is  affirmed. 

'Aifirmed. 

Mb.  Chief  Justice  Brantly  and  Assocute  Justices  Bky- 
NOLDS,  Cooper  and  Qalen  concur. 


PRITCHAKD,  Appellant,  v.  HANNAH,  EbSpondbnt. 

(No.  4^87.) 
(Submitted   January   14,   1921.    Decided   March   7,   1921.) 

[196  Pac.  517.] 

Ouardicms — Estates    of    Insane    Persons-^Claims — Actions — 
Parties.  * 

1.  To  recover  money  advanced  to  the  wife  of  an  incompetent 
for  the  purpose  of  paying  an  approved  claim  against  his  estate 
and  thus  to  prevent  the  sale  of  land  belonging  to  it,  plaintiff's 
action  lay  against  the  wife  and  not  against  the  guardian,  in  the 
absence  of  a  showing  that  the  guardian  had  requested  plaintiff 
to  assume  the  debt  for  the  benefit  of  the  estate  generally. 

Appeal  from  District  Court,  Oranite  County;  B.  Lee  Mc- 
Culloch,  Judge  Presiding. 

Action  by  Maggie  PritcTiard,  by  Jessie  Pritchard,  her  guard- 
ian ad  litem,  against  E.  A.  Hannah,  guardian  of  the  estate  of 
Thomas  Bobotham,  an  insane  person.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Mr.  J.  J.  McDonald  and  Mr.  8.  P.  Wilson,  for  Appellant, 
submitted  a  brief;  Mr.  WHson  argued  the  cause  orally. 

It  was  earnestly  urged  in  the  court  below  by  defendant  that 
plaintiff's  proper  procedure  was  the  presentation  of  a  claim  to 
the  guardian,  and  in  case  of  his  refusal  of  payment,  then  an 
action  showing  sucli  fact^  in  the  same  manner  that  is  required 
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in  case  of  a  claim  against  deceased  persons.  Presumably  the 
court/  below  was  impressed  by  this  argument  and  ruled  accord- 
ingly. Our  statutes  relating  to  guardians  make  no  provisions 
whatever  for  the  presentation  of  claims  to  guardians  as  in  the 
case  of  an  administrator,  nor  is  there  any  jurisdiction  given 
to  the  court  as  a  court  of  probate  to  determine  controversies 
between  t)ie  estate  of  the  ward  and  claimants.  Our  statutes  are 
taken  .from  the  California  statutes,  and  the  very  question  here 
concerned  is  expressly  decided  in  the  case  of  In  re  Breslin's 
Estate,  135  Cal.  21,  66  Pac.  962.  In  this  case,  under  sUtutes 
of  which  our  statutes  are  a  copy,  it  is  held  that  the  claimant's 
only  remedy  is  an  action  against  the  guardian.  The  plaintiflE 
in  this  action  followed  the  practice  laid  down  in  this  decision. 
The  case  of  Turner  v.  Flagg,  6  Ind.  App.  563,  33  N.  E.  1104, 
decides  the  same  question  decided  in  In  re  Breslin's  Estate. 
This  case  is  a  leading  case  upon  the  subject  and  cites  many 
authorities.  That  th^  claim  disclosed  in  the  complaint  is  a 
proper  charge  against  the  estate  of  the  ward  is  scarcely  the 
subject  of  argument.  (Turner  v.  Flagg,  supra;  Benedict  v. 
Chase,  58  Conn.  196,  8  L.  B.  A.  120,  20  Atl.  448 ;  Connolly  v. 
Dolan,  22  R.  I.  60,  84  Am.  St.  Rep.  816,  46  Atl.  36 ;  OUlam  v. 
Oaiam,  146  Ky.  15,  141  S.  W.  370;  In  re  SkUlman's  Estate, 
146  Iowa,  601,  125  N.  W.  343 ;  In  re  Levi  Estate,  224  Pa.  233, 
140  Am.  St.  Rep.  295,  73  Atl.  334.) 

Mr.  Lewis  Brown  and  Mr,  W.  L.  Brown,  for  Respondent, 
submitted  a  brief;  Mr,  W,  L,  Brown  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  rendered  for  the  defend- 
ant after  a  demurrer  was  sustained  to  the  complaint. 

The  action  was  brought  to  recover  the  sum  of  $593.60,  which 
[1]  plaintiff  claims  to  have  advanced  for  the  benefit  of  the 
estate  of  Thomas  Robotham,  an  incompetent  person.  The  com- 
plaint alleges:  That  the  plaintiff  is  under  the  age  of  twenty- 
one  years,  to-wit,  of  the  age  of  fourteen  and  one-half  years, 
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and  that  on  December  6,  1916,  Jessie  Pritchard  was  duly  ap- 
pointed by  the  district  court  of  Granite  county  her  guardian 
ad  litem  for  the  purpose  of  this  action;  that  on  October  31, 
1910,  Thomas  Robotham  was  adjudged  to  be  an  incompetent 
person,  and  has  since  that  time  continued  to  be  incompetent; 
that  on  June  2,  1913,  the  defendant  E.  A.  Hannah  was  ap- 
pointed by  the  district  court  of  Granite  county  the  guardian 
of  his  person  and  estate,  and,  having  qualified,  entered  upon 
and  has  since  continued  in  the  discharge  of  hia  duties  as  such ; 
that  prior  to  December  3,  1913,  E.  A.  Hannah  &  Co.,  bankers 
at  Philipsburg,  Montana,  had  made  certain  advancements  to  the 
estate  of  Thomas  Bobotham  and  had  paid  out  certain  moneys 
for  its  use  and  benefit,  which  aggregated  the  sum  of  $593.60; 
that  on  that  date  this  sum  was  due  to  E.  A.  Hannah  &  Co.; 
that  a  claim  for  the  amount  had  been  presented  to  E.  A.  Han- 
nah, as  guardian,  and  had  been  approved  by  the  court  as  a 
charge  upon  the  estate  of  the  incompetent;  that  the  estate 
'  consisted  wholly  of  200  acres  of  farm  land  situate  in  Granite 
county;  that  the  said  land  was  of  the  value  of  $5,000;  that  on 
June  16,  1913,  the  defendant  guardian  filed  his  petition  in  the 
district  court  of  Granite  county,  praying  for  an  order  author- 
izing him  to  sell  all  of  thef  land  for  the  purpose  of  paying  the 
indebtedness;  that  on  July  12  the  court  granted  the  order 
prayed  for,  and  that  pursuant  to  it  the  defendant,  on  Septem- 
ber 22,  sold  the  land  to  one  Olson  for  the  sum  of  $5,000;  that 
the  defendant  thereupon  returned  his  account  of  sale  to  the 
district  court  with  his  petition  for  confirmation;  that  prior  to 
the  hearing  Annie  Robotham,  the  wife  of  the  incompetent,  filed 
.  her  objections  in  writing  to  the  confirmation  of  the  sale  and 
asked  the  court  that  it  be  vacated;  that  after  a  hearing  of  the 
petition  and  the  objections  on  December  2  the  court  took  the 
matter  under  advisement;  that  on  December  3  the  plaintiff,  at 
the  request  of  Annie  Robotham,  paid  to  E.  A.  Hannah  the  sum 
due  to  E.  A.  Hannah  &  Co.;  and  that  in  this  way  the  indebted- 
ness was  fully  paid  and  discharged.  It  is  then  alleged:  '*That 
Annie  Robotham  herein  named  at  all  times  herein  mentioned 
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was,  and  now  is,  the  wife  of  Thomas  Robotham,  insane;  that 
the  real  estate  hereinabove  described  at  all  times  herein  men- 
tioned  was,  and  now  is,  the  home  of  the  said  Annie  Robotham ; 
that  upon  the  third  day  of  December,  1913,  at  the  instance  and 
request  of  Annie  Robotham,  wife  of  Thomas  Robotham  as 
aforesaid,  plaintiff  paid  to  E.  A.  Hannah,  guardian  of  the  es- 
tate of  Thomas  Robotham,  the  sum  of  $593.60;  that  such  pay- 
ment was  made  by  the  plaintiff  to  pay  off  the  sums  of  money 
owing  by  the  estate  of  Thomas  Robotham  to  £.  A.  Hannah  & 
Company,  •  •  •  .  and  on  account  of  which  indebtedness  the 
said  guardian  had  requested  and  petitioned  the  sale  of  the  real 
estate  and  home  of  the  said  Thomas  Robotham  and  his  wife; 
that  thereupon  the  said  B.  A.  Hannah,  guardian,  paid  to  said 
E.  A.  Hannah  &  Co.  •  •  •  the  money  so  advanced  and 
paid  to  him  by  the  plaintiff,  to-wit,  $593.60,  and  such  payment 
(constituted)  was  a  full  payment,  settlement,  satisfaction,  and 
discharge  of  all  sums  of  money  owing  by  said  estate  to  said 
E.  A.  Hannah  &  Co.;  •  •  •  that  said  payment  was  made 
by  plaintiff  as  herein  alleged  at  the  instance  and  request  of 
Annie  Robotham,  wife  of  Thomas  Robotham,  as  herein  alleged, 
and  for  the  sole  and  only  purpose  of  paying  the  claim  and  ac- 
count foregoing  of  E.  A.  Hannah  &  Co,  against  said  estate  and 
in  order  to  dispense  with  the  necessity  of  having  the  real  es- 
tate foregoing  sold  or  disposed  of;  that  such  payment  was 
made  by  plaintiff  at  the  instance  and  request  of  Annie  Robo- 
tham in  order  that  said  home  of  Annie  Robotham  and  Thomas 
Robotham  might  be  retained  and  be  not  sold,  and  in  order  that 
the  sale  thereof  be  not  confirmed,  but  that  the  confirmation  of 
such  sale  be  refused  by  said  district  court, .  the  former  grounds 
and  necessities  for  such  sale  being  removed  and  abated  for  the 
time  being  by  such  payment;  that  thereafter,  on  the  third  day 
of  December,  1913,  in  the  district  court  of  the  third  judicial 
district  of  the  state  of  Montana,  in  and  for  the  county  of 
Granite,  in  the  matter  of  the  confirmation  of  said  sale  of  real 
estate,  the  following  proceedings  were  had  in  said  court,  all  of 
whibh  is  shown  by  reference  to  page  613,  volume  3,  of  Probate 


302  pRiTCHARD  V,  Hannah.  [Mar.  T.  '21 

[59  Mont.  298.]  .    ^ 

Journal  of  said  district  court,  and  which  said  journal  entry  is 
and  reads  as  follows:  'That  on  Wednesday  the  third  day  of  De- 
cember, 1913,  the  following  proceedings  were  had  in  this  court, 
to- wit:  The  return  and  account  and  report  of  sale  of  real  estate 
and  the  objections  thereto  which  were  heard  and  submitted  to 
the  court  on  yesterday,  December  2,  1913,  having  been  consid- 
ered by  the  court,  now  on  this  day  the  court,  in  consideration 
of  the  offer  of  Annie  Bobotham,  the  objector  herein,  to  pay  the 
sum  of  $593.60,  the  amount  due  (her)  to  E.  A.  Hannah  &  Co., 
and  which  said  sum  has  already  been  paid  by  the  said  Annie 
Bobotham  to  the  said  E.  A.  Hannah  &  Co.,  and  in  considera- 
tion also  of  her  agreeing  to  pay  the  amount  of  the  necessary 
costs  and  disbursements  incurred  herein  by  the  guardian  of  the 
said  insane  person  for  the  publication  of  the  order  to  show 
cause  why  an  order  of  sale  of  real  estate  should  not  be  granted 
herein,  and  for  the  publication  of  the  notices  of  sale  of  real 
estate  herein,  and  the  court  being  of  the  opinion  that  it  is  for 
the  best  interests  of  the  estate  of  the  said  Thomas  Robotham, 
insane,  and  that  it  is  also  for  the  best  interests  of  the  said 
Annie  Robotham,  the  wife  of  the  said  insane  person,  that  said 
sale  should  not  be  confirmed,  and  it  appearing  to  the  court 
that  it  is  not  now  necessary  that  said  sale  should  be  confirmed 
in  order  to  raise  money  to  support  or  maintain  the  said  Annie 
Bobotham,  the  wife  of  the  said  insane  person:  Now,  therefore, 
it  is  ordered,  and  this  does  order,  that  said  sale  be,  and  the 
same  is  hereby,  vacated  and  set  aside,  and  that  the  same  be  not 
confirmed  by  this  court,  and  the  court  hereby  refuses  to  con- 
firm said  sale.'"  It  is  further  alleged  that,  because  of  the 
payment  so  made  by  plaintiff  to  the  guardian,  the  necessity  for 
the  sale  of  the  real  estate  ceased,  and  it  became  and  was  no 
longer  necessary  that  it  be  sold;  that  the  claim  and  account  of 
E.  A.  Hannah  &  Co.  was  fully  discharged;  that  the  payment 
went  directly  to,  and  inured  to  the  immediate  benefit  of,  the 
estate  of  Thomas  Bobotham,  the  incompetent,  in  the  manner 
alleged,  and  that  no  part  of  the  money  so  paid  by  plaintiff  has 
ever  been  repaid  to  her,  and  the  whole  thereof,  together  with 
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interest  at  the  rate  of  eight  per  cent  from  December  3,  1913, 
is  now  due. 

The  demurrer  was  general  and  special.  The  argument  made 
in  this  court  by  counsel  is  addressed  exclusively  to  the  ques- 
tions presented  by  the  general  demurrer.  Attached  to  the  com- 
plaint as  an  exhibit  is  a  statement  of  the  items  making  up  the 
gross  sum  advanced  by  E.  A.  Hannah  &^Co.  It  is  impossible 
to  ascertain  from  it  definitely  at  whose  instance  the  advance- 
ments were  made  or  for  what  purpose.  Inasmuch  as  the  court 
had  recognized  the  amount  as  a  proper  charge  against  the  es- 
tate of  the  incompetent,  we  may  assume  that  it  was  such  and 
proceed  to  determine  whether,  upon  the  facts  stated,  the  plain- 
tiff is  entitled  to  recover. 

The  facts  alleged  disclosing  to  whom  plaintiff  advanced  the 
sum  she  seeks  to  recover  differ  somewhat  from  those  found  by 
the  court  in  its  order  discontinuing  the  sale  proceeding.  This 
variance  is  not  of  importance;  for,  whether  the  payment  by 
plaintiff  was  made  directly  to  E.  A.  Hannah,  the  guardian,  as 
alleged,  or  was  made  to  Annie  Robotham  and  paid  by  her  to 
Hannah,  ^he  result  of  the  transaction  was  to  establish  the  re- 
lation of  debtor  and  creditor  between  Annie  Bobotham  and 
plaintiff.  For,  if,  as  alleged,  the  payment  was  made  to  Hannah 
at  the  instance  and  request  of  Annie  Bobotham  to  serve  her 
own  purpose,  namely,  to  enable  her  to  retain  the  land  as  her 
home,  she  ipso  facto  became  the  debtor  of  the  plaintiff.  The 
debt  due  from  the  estate  of  the  incompetent  was  thus  fully  dis- 
charged. There  was  no  privity  of  contract  between  plaintiff 
and  Hannah,  either  express  or  implied.  If  plaintiff  had  taken 
an  assignment  of  the  claim  at  the  request  of  the  guardian,  or 
at  his  request  had  assumed  the  debt  for  the  benefit  of  the  estate 
generally,  a  wholly  different  question  would  be  presented.  The 
action  does  not  proceed  upon  that  theory.  It  proceeds  upon 
the  theory  that  in  equity  and  good  conscience  plaintiff  ought  to 
be  permitted  to  recover  as  against  the  guardian  because  she 
prevented  the  sale  of  the  land  and  thus  preserved  it  to  serve 
the  interests  of  Annie  Robothant    As  plaintiff  did  not  act  at 
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the  request  of  the  guardian,  however,  but  at  the  request  of 
Annie  Robotham  to  accommodate  her,  and  as  the  latter  had  no 
authority  to  act  for  the  estate  or  to  bind  it  in  any  way,  the 
plaintiff  must  look  to  her  for  reimbursement.  So  far  as  the 
complaint  discloses,  she  is  possessed  of  ample  means  in  her  own 
right  and  is  fully  able  to  reimburse  the  plaintiff.  There  may 
be  some  underlying  principle  upon  whict  the  estate  of  the  in- 
competent can  be  made  chargeable  by  plaintiff  with  the  sum  in 
question.  If  there  is,  we  are  not  cognizant  of  it,  nor  have 
counsel  suggested  it. 

Counsel  have  cited  several  cases  to  support  their  contention 
that  an  action  must  be  brought  against  the  guardian  to  estab- 
lish a  disputed  claim  against  the  estate  of  his  ward.  We  do 
not  question  the  propriety  of  the  rule  announced  in  these  cases. 
They  presuppose,  however,  the  existence  of  a  prima  facie  valid 
claim. 

It  may  be  remarked  that  the  case  is  somewhat  anomalous  in 
that  it  has  grown  out  of  dealings  between  a  competent  person 
and  an  infant  of  tender  years.  Counsel,  however,  do  not  refer 
to  this  fact  in  their  brief  and  we  merely  mention  it  in  passing. 
The  demurrer  was  properly  sustained. 

The  judgment  is  therefore  affirmed. 

'Affirmed. 

^AsspciATE  Justices  Reynolds,  Cooper,  Hollowat  and  Galen 
concur. 
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PAGE,  Admx.,  Respondent,  v.  NEW  YORK  REALTY  CO., 

Appellant.      • 

(No.   4,294.) 
(Submitted   January   14,   1921.    Decided   March   8,    1921.) 

[196  Pae.  871.] 

Personai  Injuries — Master  and  Servant — Workmen's  Compen- 
sation Act — Construction — Ejusdem  Generis  Doctrine — Elec- 
tric Passenger  Elevator  Operators — Contributory  Negligence 
— Proximate  Cause — Burden  of  Proof. 

Personal    Injuries — Workmen's    Compensation    Act — Construction — Elec- 
tric   Passenger    Elevator    Operators — Nonhazardous    Employment. 

1.  Held,  that  the  operation  of  an  electric  passenger  elevator  is 
not  a  hazardous  employment  within  the  provisions  of  the  Work- 
men's Compensation  Act   (Chap.  96,  Laws  1915). 

Statutory  Construction — Liberal  Interpretation — Extent   of   Legislative 
Direction. 

2.  The  legislative  direction  contained  in  section  S4  (a)  of  the 
Act  above,  that  courts  called  upon  to  interpret  its  provisions  must 
construe  it  liberally,  is  not  a  warrant  for  inserting  that  which 
has    been    omitted. 

Workmen's    Compensation    Act — Construction — To    What    Occupations 
Applicable — Ejusdem    Generis   Doctrine. 

3.  Under  the  rule  of  statutory  construction  that  where  general 
words  follow  an  enumeration  of  particular  subjects,  they  must  be 
held  to  include  only  such  objects  or  things  as  are  of  the  same 
general  character  of  those  specifically  mentioned,  the  provision 
of  section  5  of  the  Workmen's  Compensation  Act  making  it  appli- 
cable to  any  hazardous  occupations,  other  than  those  enumerated, 
which  might  thereafter  arise,  held  to  apply  only  to  such  employ- 
ments or  industries  as  are  of  the  same  nature  as  those  specifically 
mentioned  in  the  Act. 

Statutes   Prescribing  New   Eight   and   Eemedy — Strict   Construction. 

4.  Under  the  doctrine  of  expressio  uni/us  est  exclusio  alteriuSj  a 
statute  prescribing  a  new  right  and  a  particular  remedy  must  be 
strictly   construed   and   followed. 

Workmen's  Compensation  Act — Occupations  Include — Question  of  Law. 

5.  The  question  as  to  what  persons  or  accidents  come  within  the 


1.  For  authorities  discussing  the  question  as  to  what  occupations  the 
Workmen's  Compensation  Acts  are^  applicable  to,  see  notes  in  Aim. 
Oao.  1913C,  28;  AnB.  Oas.  1916B,  793;  Ann.  Oaa  1918B,  704;  L.  B.  A. 
1916A,   216. 

On  eonstruetion  and  effect  of  Workmen's  Compensation  Acts  gen- 
erally, see  notes  in  L.  R.  A.  1916A,  23;  L.  B.  A.  1917D,  89. 

3.  Rule  of  ejusdem  generis  as  applied  to  Workmen's  Compensation 
Act,  see  note  in  Ann.  Oaa.  1917D,  7,  38,  39. 
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proTisioos  of  the  Workmen's  Compensation  Act  is  one  ^  law 
rather  than  one   of  fact. 

Personal  Injuries — Contributory  Negligence — ^What  Constitutes. 

6.  An  elevator  operator  who  had  left  the  cage  on  the  ground 
floor  of.  the  buildings  to  go  upon  the  street,  and,  rushing  back, 
opened  the  door  and,  without  looking  to  see  whether  the  cage 
was  where  he  had  left  it,  jumped  in  and  fell  into  the  shaft,  was, 
aa  a  matter  of  law,  guilty  of  contributory  negligence  proximately 
causing  his   death. 

Same — ^Proximate  Cause — Burden  of  Proof. 

7.  In  a  personal  injury  action,  the  burden  is  upon  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury. 

'Appeals  from  District  Court,  Silver  Bow  County  in  the  Sec- 
ond  Judicial  District;  Oeorge  B.  Winston,  Judge  of  the  Third 
Distr^ict,  Presiding. 

Action  by  Catherine  Page,  as  administratrix  of  Clinton 
Page,  deceased,  against  the  New  York  Realty  Company.  Prom 
a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  with  directions. 

Mr,  A.  C.  Hopkins  and  Messrs.  Frank  &  Oaines,  for  Apipel- 
lant,  submitted  a  brief  and  'argued  the  cause  orally. 

The  occupation  of  the  appellant  is  not  a  hazardous  one. 
(Otierrieri  v.  Industrial  Insurance  Com,,  84  Wash.  267,  146 
Pac.  608;  Remsnider  v.  Union  Savings  &  Trust  Co,,  89  Wash. 
87,  Ann.  Cas.  1917D,  40,  154  Pac.  135 ;  Wilson  v.  Dorftinger  & 
Sons,  218  N.  Y.  84,  Ann.  Cas.  1917D,  38,  112  N.  E.  567;  Chap- 
pelle  V.  412  Broadway  Co.,  155  N.  Y.  Supp.  858 ,  218  N.  Y.  632, 
112  N.  B.  569 ;  Sheridan  v.  P.  J.  GroU  Construction  Co.,  155 
N.  Y.  Supp.  859,  218  N.  Y.  633,  11-2  N.  E.  568.) 

In  the  case  of  Aylesworth'Y.  Phoenix  Cheese  Co.,  170  App. 
Div.  64,  155  N.  Y.  Supp.  916,  the  claimant  was  engaged  in  the 
occupation  of  harvesting  ice.  There  was  no  specific  mention  of 
harvesting  ice  in  the  list  of  hazardous  occupations.  It  was 
suggested  that  he  was  entitled  to  compensation  because  of  a 
group  of  hazardous  occupations  in  the  New  York  Compensa- 
tion Act  which  included  the  preparation  of  ** fruit,  vegetables, 
fish  and  foodstuffs."    The  New  York  oourt,  though  assiuning 
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that  plaintiff's  employer  was  engaged  in  the  business  of 
preparation  of  food  stuffs,  called  attention  to  the  fact  that  the 
claimant  was  employed  for  a  specific  purpose,  t.  6.,  harvesting 
ice,  and  said:  **He  was  at  work  at  his  regular  employment  of 
harvesting  ice,  and  under  well-established  rules  of  construction 
the  language  of  the  Workmen's  Compensation  Act  found  in 
group  33  of  section  2  cannot  be  stretched  to  cover  this  case. 
First,  the  express  mention  of  the  matters  embraced  in  several 
groups  necessarily  excluded  those  not  mentioned  (citing  cases), 
and,  second,  the  rule  of  ejusdem  generis  would  prevent  any 
general  language  being  extended  beyond  the  special  language 
used. ' ' 

Deceased  was  guilty  of  contributory  negligence.  He  hurried 
to  the  elevator  door,  opened  it  and  leaped  into  a  shaft  so  dark 
that  without  taking  a  good  look  he  could  not  determine 
whether  the  cage  was  there;  he  had  reason  to  believe  that  the 
cage  either  would  or  might  be  moved  during  his  absence,  be- 
cause by  so  doing  Bundle  would  be  better  able  to  serve  the 
people  entering  and  leaving  the  building.  Such  conduct  spells 
only  one  thing — ^heedlessness.  It  is  so  repugnant  to  the  idea  of 
ordinary  care  for  one's  own  safety  as  that  the  minds  of  rea- 
sonable men  could  not  differ  upon  the  question  of  whether  it 
wai^  negligent.  Substantially,  similar  facts  evoked  a  decision 
by  this  court  that  it  was  such  as  a  matter  of  law.  (Zvana- 
vich  V.  Oagnon  &  Co,,  45  Mont.  180,  122  Pac.  272.)  Very 
similar  facts  were  present  in  the  case  of  Dieboldt  v.  United 
States  Baking  Co.,  72  Hun,  403,  25  N.  Y.  Supp.  205,  and  the 
same  conclusion  was  there  reached. 

Mr,  Floyd  Fluent  and  Messrs,  Canning  &  Oeagan,  for  Re- 
spondent, submitted  a  brief ;  Mr.  M.  F.  Canning  and  Mr.  P.  E. 
Oeagam  argued  the  cause  orally. 

The  occupation  of  the  appellant  is  a  hazardous  one.  The 
question  as  to  what  employments  may  or  may  not  be  embraced 
within  the  provisions  of  section  5  of  the  Act  in  question  rests 
in  fact  and  not  in  law.    It  is  a  question  to  be  determined  from 
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an  investigation  of  the  particular  business  and  where  there  is 
liability  to  accident,  and  it  does  not  have  to  be  great  liabil- 
ity,— the  occupation  comes  within  the  purview  of  the  Act. 
(State  V.  J.  B.  Powles  &  Co,,  94  Wash.  416,  162  Pac.  569.) 
In  drawing  their  conclusions  that  the  occupation  of  deceased 
was  not  a  hazardous  one,  the  learned  counsel  for  defendant 
look  only  to  the  wording  of  the  Act  and  not  to  the  facts  of  the  , 
dangers  in  deceased's  occupation,  which  must  be  taken  into 
consideration.  (See  Treadwell  v.  Whittier,  80  Cal.  575,  13 
Am.  St.  Rep.  175,  5  L.  R.  A.  498,  22  Pac.  166;  Hartford  De- 
posii  Co,  V.  Sollitt,  172  111.  222,  64  Am.  St.  Rep.  35,  50  N.  E. 
179;  Springer  v.  Ford,  189  111.  430,  82  Am.  St.  R«p.  464,  52 
L.  R.  A.  930,  59  N.  E.  953.)  The  courts  in  the  above  cases 
were  speaking  of  a  passenger  who  only  casually  used  the  ele- 
vator. Deceased  was  compelled  by  his  employment  to  be  con- 
stantly on  the  ca^es  and  in  and  around  the  elevator  shafts, 
and  in  so  doing  shared  all  the  perils  of  the  passengers  of 
which  the  courts  were  speaking.  Clearly,  he  comes  within 
class  5  of  the  Act,  and  was  entitled  to  the  protection  that  the 
legislature  had  in  mind  when  enacting  the  law. 

Whether   or  not  any   given   occupation   or   employment   is 
hazardous  is  a  question  of  fact,  to  be  determined  as  any  other    • 
question  of  fact,,  that  is,  by  a  proceeding  in  a  court  properly 
constituted  as  a  trier  of  fact,  sitting  with  a  jury.     {Young's 
Case,  218  Mass.  346,  106  N.  E.  1.) 

The  Ouerrieri  and  Remsnider  Cases,  relied  upon  by  appel- 
lant, cannot  be  taken  as  authority  for  the  construction  of  our 
Act,  for  the  reason  that  they  are  in  part  at  least  discredited 
in  their  own  state,  and  for  the  further  reason  of  the  difference 
and  distinction  between  the  Washington  Act  and  our  Act.  In 
both  these  cases  the  court  seemed  to  be  of  the  opinion,  and 
held,  that  the  commission  in  Washington  had  the  power  and 
sole  power  to  classify  occupations  as  extrahazardous  if  there 
be,  or  arise,  any  in  addition  to  the  ones  enumerated  in  the  Act. 
The  same  court  in  the  later  case  of  State  v.  J.  B.  Powles  dk 
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Co.,  94  Wash.  416,  162  Pac.  569,  expressly  held  that  the  com- 
mission had  no  such  power. 

The  New  York  cases  cited  by  appellant  are  not  authority  for 
the  construction  of  the  Montana  Act,  in  so  far  as  the  hazard- 
ousneas  of  occupation  is  concerned,  because  the  New  York  Act 
recognizes  the  existence,  as  hazardous,  of  no  occupation  except 
the  ones  therein  specifically  enumerated.  The  supreme  court 
of  Washington  in  the  Powles  Case,  supra,  shows  plainly  that 
the  matter  of  hazard  is  a  question  of  fact.  {Zappala  v.  Irir- 
dustrial  Insurance  Com.,  82  Wash.  314,  L.  R.  A.  1916A,  295, 
144  Pac.  54.) 

The  board  had  no  jurisdiction  to  pass  on  the  question  of 
hazardousness.  The  burden  is  at  all  times  on  the  employer  to 
comply  with  the  Act,  and  he  cannot  be  heard  to  say,  after  an 
accident,  that  he  should  be  under  the. Act  and  thus  escape  the 
consequences  of  his  own  dereliction  in  not  invoking  the  proper 
remedy  to  come  under  the  Act.  {State  v.  /.  B.  Powles  Co., 
supra;  sections  3  (g)  and  3  (h)  of  Montana  Workmen's  Com- 
pensation Act.)  In  other  words,  where  the  rights  of  third 
parties  are  involved,  they  are  not  bound  by  a  conclusion  of  law 
of  the  Industrial  Accident  Board  in  proceedings  to  which  they 
were  never  parties.  {Zappala  v.  Industrial  Accident  Board, 
supra;  Mackin  v.  Detroit-Timkin  Axle  Co.,  187  Mich.  8,  153 
N.  W.  49.)  The  Act  provides  a  manner  of  administering  the 
compensation  law  provisions,  but  this  does  not  and  cannot  pre- 
clude a  person  from  resorting  to  the  courts  to  determine 
whether  or  not  he  is  subject  to  the  provisions  of  the  Act.  This 
is  a  question  of  fact  for  the  jury.  {Young's  Case,  supra; 
State  V.  J.  B.  Powles  &  Co.,  supra;  Ldhoma  OH  Co,  v.  State 
Industrial  Com.  (Okl.),  175  Pac.  836.) 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

These  appeals  are  prosecuted  from  the  judgment  and  order  de- 
nying defendant's  motion  for  new  trial. 

The  defendant,  New  York  Realty  Company,  is  a  corporation 
organized  under  the  laws  of  the  state  of  Montana,  and  is  the 
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owiier  of  the  Phoenix  Building,  which  it  conducts  and  operates 
in  the  city  of  Butte.  When  the  accident  occurred  for  which 
recovery  of  damages  was  had,  one  Clinton  Page,  a  boy  twenty 
years  of  age,  was  employed  by  the  defendant  in  the  capacity 
of  passenger  elevator  operator  in  such  building;  the  elevator 
being  propelled  by  the  electric  power.  The  action  was  brought 
by  the  plaintiff  as  administratrix  of  the  estate  of  the  deceased, 
to  recover  damages  for  his  physical  pain,  suffering,  and  loss 
of  earnings. 

The  complaint,  after  charging  the  corporate  existence  of  the 
defendant  and  the  representative  capacity  of  the  plaintiff,  re- 
cites that  the  defendant  was  the  owner  of  a  certain  office  and 
apartment  building  in  the  city  of  Butte  and  was  engaged  in 
'* operating  and  running"  such  building,  and  in  connection 
therewith  *'was  engaged  in  a  hazardous  occupation,  to-wit,  as 
a  carrier  of  passengers  and  its  servants  by  means  of  elevators 
operated  by  power-driven  machinery."  Further,  that  the  de- 
fendant had  not  complied  with  the  provisions  of"  the  Work- 
men's Compensation  Act  (Laws  1915,  Chap.  96),  and  was  guilty 
of  negligence  in  and  about  the  operation  of  the  elevator  in 
such  building,  and  that  at  a  time  when  Clinton  Page,  an  ele- 
vator boy  in  the  employ  of  the  defendant,  was  absent  from  his 
cage,  the  defendant  ** carelessly  and  negligently"  moved  the 
elevator  which  he  had  been  operating  from  the  main  or  ground 
floor.  Further,  that  **by  reason  of  the  dark  and  dangerous 
condition"  of  the  elevator  shaft  and  of  the  hallway  and  en- 
trance on  the  main  or  ground  floor  leading  to  the  elevator 
shaft  maintained  and  permitted  by  the  defendant,  and  because 
of  the  negligent  moving  of  the  elevator  cage  by  the  defendant, 
Clinton  Page,  one  of  the  elevator  boys,  stepped  into  the  ele- 
vator shaft  and  fell  a  distance  of  twenty -two  feet  to  the  bottom 
of  the  shaft,  and,  as  a  result  of  injuries  sustained  from  such 
fall,  died  after  surviving  an  appreciable  length  of  time. 

The  answer  of  the  defendant  admits  its  ownership  and  oper- 
ation of  the  Phoenix  Building,  the  injury  and  death  of  Clinton 
Page,  the  representative  capacity  of  the  plaintiff,  and  the  em- 
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ployment  of  Page  as  an  elef  ator  boy  at  the  time  of  the  acci- 
dent. It  further  admits  that  the  defendant  had  not  made  any 
attempt  to  comply  with  the  provisions  of  either  plan  1  or  plan 
3  of  the  Workmen's  Compensation  Act,  and  that  no  insurance 
policy  insuring  payment  of  compensation  under  plan  2  of  the 
Act  was  filed.  And  affirmatively  the  defendant  pleads  its  com- 
pliance with  plan  2  of  the  Workmen's  Compensation  Act  and 
its  rejection  by  the  Industrial  Accident  Board,  and  set  up  the 
defenses  of  contributory  negligence  and  negligence  of  a  fellow- 
servant. 

The  reply  consists  of  a  denial  of  the  allegations  of  election 
to  come  under  plan  2  of  the  Workmen's  Compensation  Act, 
and  of  the  other  separate  defenses  made  by  the  defendant.  A 
trial  to  the  court  and  jury  was  had  and  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  the  sum  of  $5,000. 

Nineteen  assignments  of  error  are  specified,  but  in  our  view 
but  two  questions  are  necessary  for  disposition  of  the  case  on 
its  merits,  viz,,  the  hazardous  character  of  the  employment  and 
contributory  negligence. 

The  pivotal  question  in  the  case  is  whether  defendant  was 
[1]  engaged  in  a  hazardous  occupation  in  the  operation  of  its 
passenger  elevators  by  electric  power-driven  machinery,  so  as 
to  require  its  compliance  with  the  Workmen's  Compensation 
Act,  or  be  denied  the  affirmative  defenses  of  contributory 
negligence,  negligence  of  a  fellow-employee,  and  assumption  of 
risk. 

At  the  outset  it  is  noted  that  the  defendant  takes  the  posi- 
tion  that  it  was  not  engaged  in  a  hazardous  employment  within 
the  purview  of  the  Act,  and  that,  if  it  was,  then  it  had  com- 
plied therewith  by  tendering  to  the  Industrial  Accident  Board, 
^  in  advance  of  the  accident,  full  compliance  with  plan  2  of  the 
Workmen's  Compensation  Act.  Without  expressing  opinion  on 
the  merits  of  the  second  alternative  defense,  it  is  passed  as  not 
necessary  of  decision  in  this  case. 

The  causes,  from  a  historical  viewpoint,  impelling  the  enact- 
ment of  workmen's  compensation  laws. and  the  object  thereof, 
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have  heretofore  been  reviewed  at  length  by  this  court.  (Cun- 
ningham  v.  Northwestern  Improvement  Co,,  44  Mont.  180,  119 
Pac.  554;  Lewis  &  Clark  County  v.  Industrial  Ace.  Board,  52 
Mont.  6,  L.  E.  A.  1916D,  628,  155  Pac.  268.)  And  the  con- 
stitutionality of  such  enactments  has  been  upheld.  {Cunning- 
ham V.  Northwestern  Improvement  Co.,  supra;  Shea  v.  North- 
Butte  Min.  Co.,  55  Mont.  522,  179  Pac.  499.)  It  is  not 
necessary  to  do  more  than  call  attention  to  the  former  decisions 
of  this  court  on  these  subjects,  and  we  shall  proceed  at  once  to 
a  consideration  of  the  Act  for  a  determination  of  the  question 
whether  the  operation  of  an  electric  passenger  elevator  is  a 
hazardous  employment  within  the  provisions  of  the  Workmen's 
Compensation  Act. 

The  following  extracts  from  the  Act  bearing  upon  the  sub- 
ject are  here  set  forth,  comprising  all  of  the  provisions  thereof 
necessary  for  consideration  in  the  determination  of  the  prob- 
lem confronting  us :  , 

"Sec.  3(a).  In  an  action  to  recover  damages  for  personal 
injuries  sustained  by  an  employee  in  the  course  of  his  employ- 
ment, or  for  dqath  resulting  from  "personal  injuries  so  sus- 
tained, it  shall  not  be  a  defense;  (1)  that  the  employee  was 
negligent,  unless  such  negligence  was  willful;  (2)  that  the  in- 
jury was  caused  by  the  negligence  of  a  fellow-employee;  (3) 
that  the  employee  had  assumed  the  risk  inherent  in,  incident 
to,  or  arising  out  of  his  employment,  or  arising  from  the  fail- 
ure of  the  employer  to  provide  •  •  *  a  reasonably  safe 
place  to  work,  or  reasonably  safe  tools,  or  appliances. 

**Sec.  3(b).  The  provisions  of  section  3(a)  shall  not 
apply  to  actions  to  recover  damages  for  personal  injuries  sus- 
tained by  household  or  domestic  servants,  farm  or  other  labor- 
ers, engaged  in  agricultural  pursuits,  or  persons  whose  employ^ 
ment  is  of  a  casual  nature. 

**Sec.  3(c).  Any  employer  who  elects  to  pay  compensation 
as  provided  in  this  Act,  shall  not  be  subject  to  the  provisions 
of  section  3 {a),  nor  shall  such  employer  be  subject  to  any 
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other  liability  whatsoever  for  the  death  of,  or  personal  injury 
to  any  employee  except  in  this  Act  provided.     •    •    • 

**Sec.  3(f).  Every  employer  engaged  in  the  industries, 
worka,  occupations  or  employments  in  this  Act  specified  as 
'hazardous'  may  on  or  before  the  1st  day  of  July,  1915,  if 
such  employer  be  then  engaged  in  such  hazardous  industry, 
work,  occupation,  or  employment,  or  at  a  time  thereafter,  or, 
if  such  employer  be  not  so  engaged  on  said  date,  may  on  or 
after  thirty  days  before  entering  upon  such  hazardous  work, 
occupation,  or  employment,  or  at  any  time  thereafter,  elect 
whether  he  will  be  bound  by  either  of  the  compensation  plans 
mentioned  in  this  Act.     •    •    • 

**Sec.  3(g).  Every  employee  in  the  industries,  works,  occu- 
pations or  employments  in  this  Act  specified  as  'hazardous' 
shall  become  subject  to  and  be  bound  by  the  provisions  of  that 
plan  of  compensation  which  shall  have  been  adopted  by  his 
employer,  unless  such  employee  shall  elect  not  to  be  bound  by 
any  of  the  compensation  provisions  of  this  Act.    *    *    *    . 

*'Sec.  4(a).  This  Act  is  intended  to  apply  to  all  inherently 
dangerous  works  and  occupations  within  this  state,  and  it  is 
the  intention  to  embrace  all  thereof  in  sections  4(b),  4(c), 
4(d),  and  4(e),  and  the  works  and  occupations  enumerated  in 
said  sections  are  hereby  declared  to  be  hazai'dous. 

**Sec.  4(b).  *  •  *  Tunnels,  bridges,  trestles;  •  •  • 
iron  or  steel  framed  structures  or  parts  of  structures,  electric 
light,  or  power  plants,  or  systems,  telegraph  or  telephone  sys- 
tems ;  pile-driving,  •  •  •  towers  or  grain  *  elevators,  not 
metal  framed;  •  •  •  erecting  fireproof  doors  ot  shutters; 
•    •    •    freight  or  passenger  elevators,    •    •    • 

"Sec.  4(c).  Operation  (including  repair  work)  of  logging, 
cable,  electric  •  •  •  or  other  railroads;  •  •  •  grain 
elevators. 

"Sec.  4(d).  •  •  •  Stamping  tin  metal; ^bridge  work; 
railroad,  car  or  locomotive  making  or  repairing;  cooperage; 
logging,   with  or  without  machinery;   sawmills,   shingle-mills. 
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*'Sec.  4(e).  •  •  •  Operating  stockyards,  with  or  with- 
out railroad  entry:  •  •  •  electric  systems  not  otherwise 
specified.    •    •    • 

**Sec.  5.  If  there  he  or  arise  any  hazai*doas  occupation  or 
work  other  than  hereinbefore  enumerated,  it  shall  become 
under  this  Act  and  its  terms,  conditions  and  provisions  as  fully 
and  completely  as  if  hereinbefore  enumerated.    •    •    • 

"Sec.  6(c).  Mill  means  any  plant,  premises,  room  or  place 
where  machinery  is  used  •  •  •  including  elevators,  ware- 
houses and  bunkers.    •    •    • 

**Sec,  6(j).  'Employee'  and  'workman'  are  used  synony- 
mously, and  means  every  person  in  this  state,  including  a  con- 
tractor other  than  'an  independent  contractor,'  who,  after  July 
first,  1915,  is  engaged  in  the  employment  of  an  employer  carry- 
ing on  or  conducting  any  of  the  industries  classified  in  sec- 
tions 4(a),  4(b),  4(c),  4(e)  and  5  of  this  Act,  whether  by  way 
of  manual  labor,  or  otherwise,  or  whether  upon  the  premises 
or  at  the  plant  of  such  employer,  or  who  is  engaged  in  the 
course  of  his  employment  away  from  the  plant  of  his  em- 
ployer.   •    •    • 

"Part  II.  Compensation  Plan  Number  1.  Section  30(a). 
Any  employer  in  the  industries,  trades,  works,  occupations,  or 
employments  in  this  Act  specified  as  hazardous,  by  filing  his 
election  to  become  subject  to  and  be  bound  by  compensation 
plan  No.  1,  upon  furnishing  satisfactory  proof  to  the  board  of 
his  solvency  and  financial  ability  to  pay  the  compensation  and 
benefits  in  this  Act  provided  for,  and  to  discharge  all  liabilities 
which  are  reasonably  likely  to  be  incurred  by  him  during  the 
fiscal  year  for  which  such  election  is  effective,  may  by  order  of 
said  board,  make  such  payments  directly  to  his  employees  as 
they  may  become  entitled  to  receive  the  same  under  the  terms 
and  conditions  of  this  Act. 

"Part  III.  Compensation  Plan  Number  2.  Section  35(a). 
Any  employer  in  the  industries,  trades,  works,  occupations,  or 
employments  in  this  Act  specified  as  hazardous,  by  filing  his 
election  to  become  subject  to  and  bound  by  compensation  plan 
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No.  2,  may  insure  his  liability  to  pay  the  compensation  and 
benefits  herein  provided  for,  in  any  insurance  company  author- 
ized to  transact  such  business  in  this  state. 

"Part  IV.  Compensation  Plan  Number  3.  Section  40(a). 
Every  employer,  subject  to  the  provisions  of  compensation  plan 
No.  3  shall,  in  the  manner  and  at  the  times  herein  specified, 
pay  into  the  state  treasury,  in  accordance  with  the  following 
schedule,  a  sum  equal  to  the  percentage  of  his  total  annual 
pay-roll  specified  in  this  section;  which  said  schedule  is  subdi-' 
vided  into  classes,  and  the  percentage  of  payments  or  pre- 
miums or  assessments  to  be  required  from  each  of  said  cla3£ie8 
is  as  follows:  •  •  •  Class  5.  Operating  ?  •  •  grain 
elevators.  \  •  •  •  Class  17.  Operating  ,dry-docks,  •  •  • 
installing  freight  or  passenger  elevators.  •  •  •  Class  18. 
Carpenters  not  otherwise  specified;  constructing  grain  ele- 
vators, not  metal  framed.  •  •  •  Class  27.  Any  employer 
and  his  employees  engaged  in  nonJtazardotts  work  or  employ- 
ment, by  their  joint  election,  filed  with  and  approved  by  the 
board,  may  accept  the  provisions  of  plan  No.  3.    •    •    •     '* 

Counsel  for  the  plaintiff  contend  that  this  Act  from  its  title 
to  the  sequel  indicates  that  in  all  hazardous  occupations  or  em- 
ployments the  three  so-called  common-law  defenses  of  contrib- 
utory negligence,  act  of  fellow-servant,  and  assumption  of  risk, 
are  abolished,  except  that  the  employee  may  elect  not  to  come 
within  its  provisions,  and  that  certain  occupations  are  speci- 
fically declared  to  be  hazardous,  and  that  no  question  of  law 
or  fact  can  be  raised  in  dispute  of  this  declaration.  Further, 
it  is  contended  that  as  to  such  employments  as  are  specifically 
enumerated  as  hazardous  in  sections  4(b),  4(c),  4(d),  and 
4(e),  no.  question  of  fact  is  allowed  to  be  raised  concerning  the 
subject,  but  that  as  respects  all  other  occupations  and  employ- 
ments that  may  be  in  fact  hazardous,  whether  existing  at  the 
time  of  the  enactment  of  the  law  and  omitted  from  enumera- 
tion or  not,  they  come  under  the  catch-all  provision  of  section 
5,  supra. 
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By  section  24(a)  of  the  Act,  it  is  provided:  "Whenever  this 
[2]  Act,  or  any  part  or  section  thereof,  is  interpreted  by  a 
court,  it  shall  be  liberally  construed  by  such  court."  But  such 
legislative  direction  does  not  warrant  the  court  in  inserting 
that  which  has  been  omitted.  /(Sec.  7876,  Rev.  Codes.)  And 
it  can  readily  be  seen  by  reference  to  the  Act  that  the  opera- 
tion  of  passenger  eleVators  is  not  specifically  included  as  a 
hazardous  employment.  If  embraced  within  the  Act  at  all,  it 
can  only  be  under  the  general  provisions  of  section  5.  Though 
section  40(a),  class  27,  of  the  Act  recognizes  hazard  incident 
to  all  employments,  the  Act  provides  statutory  compensation 
only  for  injuries  received  in  employments  recognized  as  in- 
herently and  constantly  dangerous,  specifically  enumerated  or 
properly  included  under  the  provisions  of  section  5  in  applica- 
[3]  tion  of  the  doctrine  ejusdem  generis.  By  section  5  of  the 
Act,  the  legislature  in  effect  declared :  We  have  enumerated  all 
the  hazardous  occupations  we  can  think  of,  but  should  there  be 
any  omitted  from  consideration  and  not  specified,  or  new  em- 
ployments arise  of  like  hazardous  character,  then  they  shall  be 
considered  as  included.  And  in  our  opinion  the  legislative  in- 
tent is  conclusively  indicated  to  exclude  the  operation  of  pas- 
senger elevators,  for  the  reason  that  the  word  ** elevators"  in 
the  Act  is  referred  to  at  least  six  times  in  connection  with 
grain  elevators  and  the  work  of  erecting  freight  and  passen- 
ger elevators  specified  as  hazardous  employments.  Clearly,  the 
legislature  had  in  mind  the  subject  of  elevator  operation  and 
purposely  excluded  it  from  the  Act.  At  any  rate,  it  is  appar- 
ent that  it  was  not  an  inadvertent  omission. 

Under  the  rule  ejusdem  generis,  the  general  language  em- 
braced in  section  5  of  the  Act  under  consideration  does  not,  in 
our  opinion,  embrace  the  operation  of  passenger  elevators,  not 
being  expressly  enumerated  in  the  provisions  of  the  Act  as 
hazardous  nor  of  like  character  to  those  specified.  That  section 
has  reference  only  to  such  employment  or  industries,  other 
than  those  specifically  named,  as  are  of  the  same  general  char- 
acter then  existing  or  which  may  subsequently  arise.    Where 
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general  words  follow  an  enumeration  of  particular  subjects, 
such  words  must  be  held  to  include  only  such  objects  or  things 
as  are  of  the  same  general  character  of  those  specifically  men- 
tioned. (Lewia'  Sutherland  on  Statutory  Construction,  2d  ed., 
sec.  422.) 

Under  the  doctrine  of  expressio  unitis  est  exclu^io  alterius,  a 
[4]  statute  prescribing  a  new  right  and  a  particular  remedy 
must  be  strictly  construed  and  followed.  (Lewis'  Sutherland 
on  Statutory  Construction,  2d  ed.,  sec.  491.)  The  legislature 
had  the  undoubted  power  to  prescribe  by  its  enactment  what 
occupations  are  extrahazardous,  as  it  specifically  did  by  the 
enumerations  in  sectiotus  4(b),  4(c),  4(d),  and  4(e)  of  the 
Act;  and  not  having  specifically  named  the  operation  of  pas- 
senger elevators,  which  were  then  in  common  use,  they  must 
be  held  to  have  been  excluded  from  legislative  determination 
as  employment  considered  hazardous.  Not  being  expressly  in- 
cluded in  the  Act,  the  court  cannot  read  such  employment  into 
the  statute.     (Rev.  Codes,  sec.  7876.) 

We  do  not  go  to  the  extent  of  holding  that  hazardous  occu- 
pations other  than  those  specifically  enumerated  may  not  come 
within  the  provisions  of  the  statute,  but  rather  that  the  stat- 
ute applies  only  to.  the  employments  specifically  enumerated 
and  such  as  are  ejusdem  generis,  whether  then  existing  or  sub- 
sequently arising. 

In  the  case  of  Guerrieri  v.  Industrial  Insurance  Com,,  84 
Wash.  267,  146  Pac.  609,  the  court  had  under  consideration 
the. same  question  in  construction  of  the  workmen's  compensa- 
tion law  with  respect  to  its  application  to  freight  and  passenger 
elevator  operators  not  expressly  enumerated  in  the  Act,  and 
through  Mr.  Justice  Chadwick  the  court  said:  **It  is  the  con- 
tention of  appellant  that  the  'elevators,'  which  we  have  itali- 
cized, means  freight  and  passenger  elevators.  When  tested 
by  the  ordinary  rules  of  statutory  construction,  we  think  it  is 
clear  that  this  is  not  so.  The  context  of  the  section — the  set- 
ting of  the  word — indicates  a  legislative  intent  to  cover  classes 
of  business  rather  than  particular  pieces  or  kinds  of  machin- 
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ery.  Thus:  *  Factories,  mills,  •  •  •  breweries,  devators, 
wharves,  docks,  •  •  •  etc/  •  •  •  Section  4  schedules 
the  rates  to  be  paid.  No  schedule  specifically  covers  passen- 
ger or  freight  elevators.  In  the  same  section  under  the  sub- 
head 'Construction  Work'  industries  are  classified.  In  class  5 
are  found  the  words  'freight  and  passenger  elevators.'  Here, 
as  before,  the  context  and  setting  of  the  words  indicate  that 
the  statute  means  those  engaged  in  the  manufacture  or  work 
of  construction  of  freight  and  passenger  elevators.  Bearing 
in  mind  the  title  of  the  classification  'Construction  Work,'  the 
paragraph  reads:  •  •  •  'Erecting  fireproof  doors  or  shut- 
ters; blast  furnaces;  concrete  chimneys;  freight  or  passenger 
elevators.  •  •  •.  '  This  conclusion  is  fortified  by  refer- 
ence to  class  21,  page  354.  Under  the  subtitle  'Operation  (in- 
cluding repair  work),'  we  find  the  classification  'grain  ele- 
vators.' This  brings  section  4  into  harmony  with  sections  2 
and  3  and  makes  it  certain  that  there  was  no  purpose  to  cover 
the  operation/  of  an  ordinary  freight  or  passenger  elevator  or 
to  recognize  it  as  an  extrahazardous  occupation  or  as  one  in- 
herently dangerous." 

!(n  a  later  Washington  case  reaffirming  and*  approving  the 
Ouerrieri  Case,  supra,  it  appears  that  a  janitor  in  an  office 
building  was  injured  while  scrubbing  down  the  walls  and  floor 
of  the  elevator  shaft  beneath  the  cage.  The  elevator  was  oper- 
ated by  electricity.  The  Workmen's  Compensation  Act  pro- 
vided that  the  Act  shall  apply  to  all  inherently  hazardous  em- 
ployments, including,  factories,  mills  and  workshops  where 
machinery  is  used.  It  was  held  that,  though  the  elevator  was 
operated  by  electricity, '  the  shaft  could  not  be  considered  a 
workshop,  that  the  employment  was  not  extrahazardous,  within 
the  statute,  and  that  the  janitor's  rights  were  not  governed 
thereby.  {Remsnider  v.  Union  Savings  &  Trust  Co.,  89  Wash. 
87,  Ann.  Cas.  1917D,  40,  154  Pac.  135.) 

In  the  administrative  department  of  the  state,  it  has  been 
held  by  the  Industrial  Accident  Board  and  the  Attorney  Gen- 
eral that  the  operation  of  .an  office  and  apartment  building  is 
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not  included  in  the  law  (In  re  New  York  Realty  Co,y  decided 
by  Industrial  Accident  Board,  September  29,  1915;  6  OflScial 
Opinions  of  Attorney  General,  p.  206),  and  It  is  noted  that 
such  holding  of  the  Indu&trial  Accident  Board  was  made  upon 
the  rejection  of  defendant's  application  to  be  included  within 
the  provisions  of  the  Compensation  Act,  prior  to  the  accident 
complained  of .  In  accordance  with  our  view  of' the  law,  such 
holdings  were  justified. 

It  is  our  opinion  that  whether  the  employment  of  a  person 
[6]  or  any  accident  comes  within  the  provisions  of  the  Act  is 
a  question  of  law  rather  than  one  of  fact.  (Harper's  Work- 
men's Compensation,  2  ed.,  pp.  140,  141.)  This  view  is  also 
fortified  by  the  decisions  of  the  courts.  In  the  case  of  Courier 
V.  Simpson  Construction  Co.,  264  111.  495,  106  N.  E.  353,  the 
court,  in  considering  the  question  of  the  right  of  interested 
parties  to  a  review  by  the  courts  of  a  determination  made  by 
the  Industrial  Board,  said:  ''The  Industrial  Board  has  no 
jurisdiction  to  apply  the  Act  to  persons  or  corporations  who 
are  not  subject  to  its  provisions  nor  to  an  accident  not  within 
the  provisions  of  the  Act.  If  it  did  so  it  would  not  be  'acting 
within  its  power.'  "  (See,  also,  Uphoff  v.  Industrial  Board, 
271  111.  319,  Ann.  Cas.  1917D,  1,  L.  R.  A.  1916E,  329,  111 
N.  E.  128;  Borgnis  v.  Folk  Co.,  147  Wis.  327,  37  L.  R.  A. 
(n.  8.)  489,  133  N.  W.  209;  State  v.  /.  B.  Powles  &  Co.,  94 
Wash.  416,  162  Pac.  569.) 

In  our  opinion,  based  upon  a  construction  of  the  statute,  the 
defendant  was  not,  by  virtue  of  the  Workmen's  Compensation 
Act,  deprived  of  its  common-law  defenses,  the  employment  not 
being  hazardous  as  defined  by  the  Act,  nor  ejusdem  generis. 

The  next  question  is  whether  the  plaintiff  was  guilty  of  suck 
[6]  contributory  negligence  as  will  bar  recovery  as  a  matter 
of  law.  But  one  eye-witness  to  the  accident  testified  for  plain- 
tiff. His  evidence  is  substantially  as  follows:  **My  name  is 
A.  B.  Buchner  and  I  am  in  the  real  estate  business.  I  was  in 
the  Phoenix  Building  on  the  eighth  day  of  September,  1916, 
and  at  that  time  saw  Clinton  Page,  the  elevator  boy,  but  did 
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not  know  him  by  that  name.  I  saw  the  boy  that  was  operat- 
ing the  elevator.  "When  I  first  saw  him  I  was  •  •  * 
waiting  for  the  elevator,  and  the  boy  came  in  on  the  run  and 
went  to  the  elevator  door.  He  opened  the  door  by  using  his 
hands  and  throwing  his  weight  against  the  door.  As  I  recall, 
the  door  slides  north.  His  hands,  when  he  opened  the  door, 
were  about  halfway  up  the  door,  I  would  imagine,  on  the  south 
''side  of  the  door.  He  pulled  the  door  toward  the  north.  I 
saw  the  movements  he  went  through  in  opening  that  door.  It 
would  be  rather  difScult  to  estimate  the  pound  force  neces- 
sary to  open  the  door,  but  he  used  force  with  his  hands  and 
the  weight  of  his  body  against  the  door.  He  took  hold  of  the 
door  and  threw  the  weight  of  his  body  on  it,  and  against  it, 
and  the  door  came  open.  The  operation  required  a  matter  of 
seconds.  When  the  door  was  opened  he  swung  in  behind  the 
door  and  went  down.  Evidently  the  elevator  cage  was  not 
there.  I  don't  know  where  the  elevator  cage  in  the  north 
shaft  was  at  that  time;  didn't  notice  it  on  the  main  floor. 
The  boy  fell  down  the  south  elevator  shaft.  The  usual  lights 
were  thfere,  and  enough  that  one  can  see  the  elevator  was  there 
when  the  door  was  opened.  The  boy  did  not  hesitate  when  he 
stepped  in;  in  fact,  he  didn't  step  in — ^he  jumped  in.  As  he 
opened  the  door  his  hands  came  north,  and  he  swung  right 
around  faced  toward  the  west,  that  is,  after  he  swung  in  he 
would  be  facing  toward  the  west;  he  was  facing  toward  the 
west  when  he  dropped.  I  couldn't  say  and  don't  know  whether 
there  was  sufficient  light  in  that  shaft  so  you  could  ascertain 
if  the  elevator  was  there  had  it  been  standing  there  with  the 
light  out  and  the  door  open.  There  was  plenty  of  light  from 
the  front  windows  to  see  the  elevator  door.  ♦  •  •  When  I 
said  the  boy  came  in  on  the  run,  that  is  the  best  way  I  can  de- 
scribe it.  The  boy  came  in  off  the  street  on  a  run ;  well,  mov- 
ing rapidly.  He  was  not  walking.  He  was  what  I'd  call  run- 
ning,'moving  rapidly.  After  the  accident,  the  elevator  in  the 
south  shaft  was  brought  down  from  above  from  an  upper  floor. 
There    was    a   light    in   it.    I    presume    it    was    an    elevator 


59  Mont.]  Page  v.  New  York  REAiiTT  Co.  321 

[59  Mont.  305.] 

operator  who  was  operating  it.  I  didn't  know  who  it  was  at 
the  time  and  am  not  personally  acquainted  with  him  now. 
•  •  •  When  I  saw  the  boy  fall  down  the  shaft,  I  was  on 
the  main  floor,  the  street  floor  of  the  Phoenix  Building.'^ 
And  on  cross>ezamination  the  witness  testified:  '^Q.  I  will  ask 
you  if  you  will,  Mr.  Buchner,  to  assume  that  thf  clerk's  desk 
over  there  with  the  wire  grating  on  top  is  the  elevator  door, 
the  door  leading  into  the  elevator  shaft,  and  I  will  ask  you 
also,  if  you  can,  to  illustrate  to  the  jury  the  manner  in  which 
the  young  man  pressed  against  the  door  in  opening  as  he  came 
in;  just  go  over  to  that  thing  and  consider  it  the  door  and 
illustrate  to  the  jury  how  it  was  done  and  how  he  got  up  to 
it,  moving  as  near  as  you  can  at  about  the  rate  of  speed  you 
think  he  did.  A.  [Illustrating]  It  is  pretty  hard  for  an  old 
man  to  be  as  quick  as  a  young  man  was.  At  least,  the  boy 
came  in  on  a  run  and  approached  the  door  in  this  manner  and 
threw  his  weight  against  the  door  and  came  back  and  swung 
right  around  like  this  and  went  down.  He  was  moving  con- 
siderably faster  than  I  was;  he  was  on  a  run.  •  •  •  The 
weight  of  the  boy's  body  was  against  the  door.  Then  he 
pulled  with  the  left  shoulder  and  side  against  the  door.  He 
then  sprung  on  the  door.  He  threw  his  body  against  the  door 
as  soon  as  he  sprung  it,  and  after  the  door  was  sprung  he 
pulled  the  door  toward  the  north,  and  as  the  end  of  the  door 
reached  his  body  he  swung  so  as  his  right  shoulder  passed  the 
edge  of  the  door,  and  his  back  was  to  the  east  and  his  face 
toward  the  west  going  inside  the  shaft.  I  saw  him  going 
down.     That  was  the  last  I  saw  of  him  in  that  operation." 

Harold  F.  Rundle,  who  at  the  time  of  the  accident  was  em- 
ployed as  an  elevator  boy  at  the  Phoenix  Building  operating 
the  elevator  on  the  north  side,  testified  as  a  witness  for  the 
plaintiff  substantially  as  follows:  ** There  are  two  elevators 
there.  I  was  working  there  in  the  month  of  September,  1916, 
in  that  same  capacity.  I  knew  Clinton  Page  and  was  working 
there  the  day  that  Clinton  Page  was  injured;  saw  him  before 
the  injury  and  saw  him  after  the  injury.    On  that  day  he  was 
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working  on  the  elevator,  running  elevator.  He  was  one  of  the 
elevator  boys  as  they  are  called  here.  In  running  it,  I  mean 
he  was  one  of  the  operators  of  the  elevator  the  same  as  I  was. 
He  was  operating  the  elevator  cage  on  the  south  side.  This 
accident  happened  at  2:30  in  the  afternoon.  I  saw  Mr.  Page 
after  the  accident.  As  soon  as  he  dropped,  I  came  down. 
•  •  •  I  was  in  the  south  cage  at  the  time  I  found  out  he 
had  fallen  down  the  shaft.  The  north  cage  at  that  time  was 
on  the  main  floor  of  the  building  with  the  light  off.  When  the 
door  is  closed  and  the  light  off,  you  cannot  see  these  cages 
standing  there  when  you  walk  in,  very  well,  unless  you  should 
happen  to  look  pretty  good ;  stand  at  the  door  and  look  in  and 
take  a  good  look  to  determine.  Mr.  Page  had  worked  there 
three  days.  He  was  on  his  third  day,  if  I  am  not  mistaken. 
Those  elevator  doors  are  opened  and  closed  by  a  latch  from  the 
center  of  the  door;  right  even  with  the  glass  and  the  metal  in 
the  glass,  come  to  the  bottom  of  the  metal,  and  right  there  is 
the  catch  just  below  the  glass.  That  is  operated  from  the  in- 
side. These  doors,  when  they  are  closed  from  the  inside,  are 
opened  only  from  the  inside.  On  or  about  the  eighth  day  of 
September  there  were  three  of  these  doors  in  this  elevator  en- 
trance that  could  be  opened  from  the  outside  when  the  cage 
was  closed,  and  those  entrances  were  the  sixth  on  the  north 
side,  the  fifth  on  the  south  side,  and  the  main  floor  on  the 
south  side.  All  the  others  could  not  be  so  opened.  If  the 
catches  and  locks  of  the  doors  on  the  sixth,  fifth  and  first  were 
in  the  same  shape  as  they  were  on  the  other  floors,  they  could 
not  be  opened  from  the  outside.  Those  doors  were  in  that 
condition  ever  since  I  worked  there,  all  the  time  I  worked 
there,  and  that  was  during  all  the  time  since  I  went  to  work 
in  November,  1915,  until  I  quit  in  June,  1917.  There  is  little 
difference  in  the  operation  of  these  two  elevator  cages,  the  one 
on  the  north  and  the  one  on  the  south  side  of  that  building. 
One  is  faster  than  the  other.  The  south  side  is  the  fastest 
elevator  cage.  The  south  side  runs  faster  than  the  one  on  the 
north  side,  makes  its  ascent  and  descent  more  rapidly.    The 
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space  or  distance  through  which  these  elevators  run  was  ap- 
proximately eighty  feet.  If  the  elevator  is  away  from  the 
first,  the  main  floor,  and  one  steps  into  the  shaft,  they  would 
fall  a  distance  of  around  twenty-two  feet,  or  something  like 
that.  •  •  •  That  elevator  is  operated  by  an  electric  sys- 
tem and  was  such  a  system  during  all  the  time  I  was  operating 
there.  •  •  •  There  is  no  way  of  signaling  or  way  of  secur- 
ing those  doors  when  the  elevator  is  taken  away  or  moved  from 
any  certain  floor.  You  cannot  tell  when  the  elevator  leaves 
the  floor  by  signal.  The  people  signal  where  they  are  at. 
There  is  nothing  to  show  when  stepping  or  looking  into  the 
shaft  whether  or  not  the  elevator  is  there.  •  •  •  The  ele- 
vator on  the  south  side  will  perform  acts  and  things  other  than 
the  one  on  the  north  side.  •  •  *  At  the  time  Mr.  Page 
fell  down  the  shaft,  the  north  cage  was  on  the  main  floor 
standing  on  the  main  floor  with  the  light  off  and  the  doors 
closed.  Mr.  Page  had  not  been  operating  the  north  cage  at 
the  time.  He  had  been  operating  the  south  cage.  I  remem- 
ber when  he  left  the  building,  and  he  was  gone,  I  should 
judge,  between  five  and  ten  minutes.    At  the  time  he  left  the 

* 

building  he  had  been  operating  the  south  cage,  and  at  that 
time  I  was  engaged  in  operating  the  north  cage.  The  glass  on 
these  elevator  doors  has  woven  wire  through  it  and  is  quite  a 
thick  glass.  I  have  opened  the  south  cage  door  from  the  out- 
side, and  it  required  quite  a  bit  of  strength  to  open  it.  A  boy 
such  as  I  at  that  time  could  readily  open  it  from  the  outside 
and  did  not  need  to  throw  his  whole  weight  against  it  to  open 
it;  just  push  against  it  and  it  would  come  back.  I  couldn't  • 
do  that  with  the  one  on  the  other  side;  couldn't  do  that  with 
any  except  that  and  the  one  on  the  fifth  and  the  one  on  the 
sixth.  All  of  the  others  were  secure.  •  •  •  When  Mr. 
Page  left  the  elevator  on  the  south  side,  he  left  the  door  closed, 
and  he  left  the  elevator  there  with  the  light  out.  I  had  been 
working  there  quite  a  while  before  Mr.  Page  capae.  •  •  • 
"Q.  Did  you  have  any  instructions  from  the  manager  about 
the  operation  of  these  different  elevators?    By  the  manage- 
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ment,  I  mean  Mr.  R.  C.  Howell.  A.  I  had  instructions  that 
you  are  not  supposed  to  leave  your  elevator  during  working 
hours,  and,  according  to  how  you  are  supposed  to  run  them, 
one  is  supposed  to  be  going  up  and  the  other  is  supposed  to  be 
going  down.  Q.  Was .  there  any  particular  instructions  re- 
lating to  the  south  side?  A.  No  particular  instructions.  Q. 
As  to  the  diflferent  elevator  boyst  A.  Well,  when  there  was  a 
new  elevator  boy,  we  had  instructions  to  put  him  on  the  other 
elevator,  because  it  was  the  safest,  and  to  break  him  in  good 
first  before  you  put  him  on  the  other  elevator."  On  cross- 
examination  the  witness  testified:  ''In  each  cage  there  was  a 
light.  There  is  supposed  to  be  a  light  in  each  cage,  and  on 
September  8,  1916,  at  the  time  this  accident  happened,  there 
was  a  light  in  each  cage,  and  those  lights  were  sufficient  to 
show  the  position  of  the  cage  to  a  person  coming  in  or  going 
out.  I  took  the  elevator  from  the  main  floor  after  Page  had 
left  it  and  operated  it  for  the  carriage  of  passengers  on  the 
south  shaft,  and  did  that  in  my  regular  course  of  work.  I 
used  that  because  it  was  faster,  and  when  working  alone  I 
could  use  the  south  side  elevator.  If  a  boy  is  left  alone,  he 
operates  the  south  side  to  carry  the  passengers  because  it  was 
a  faster  moving  elevator." 

In  the  case  of  Zvaiwvich  v.  Oagnon  &  Co.,  45  Mont  180,  122 
Pac.  272,  the  plaintiff  claimed  damages  against  the  defendant 
for  alleged  disregard  of  its  duty  to  use  ordinary  care  to  fur- 
nish him  a  reasonably  safe  place  in  which  to  work,  in  that  it 
carelessly  left  an  open  shaft  in  a  building  unguarded,  and 
that  while  passing  through  the  building  for  the  purpose  of 
seeking  a  place  to  urinate  he  fell  into  the  unguarded  shaft  and 
was  injured.  After  reviewing  the  evidence,  the  court  said: 
"We  think  the  plaintiff  was  properly  nonsuited,  for  the  rea- 
son, as  disclosed  by  his  own  testimony,  that  he  was  guilty  of 
contributory  negligence.  We  shall  assume,  without  analyzing 
the  testimony  on  that  point,  that  the  act  of  the  defendant  in 
leaving  the  elevator  shaft  unguarded  was  negligence.  The 
rule  is  that,  if  the  issue  of  negligence  or  contributory  negli- 
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gence  is  a  fairly  disputed  question  of  fact,  it  must  be  resolved 
by  the  jury;  but  if  the  evidence  is  perfectly  clear,  it  is  for  the 
court.  (Wall  v.  Helena  St  By,  Co.,  12  Mont.  44-61,  29  Pac. 
721.)  We  think  this  evidence  is  so  clear  and  convincing  that 
reasonable  men  of  fair  and  unbiased  minds  cannot  differ  as  to 
its  effect.  The  plaintiff  was  employed  on  the  outside  of  the 
building;  a  toilet  had  been  reserved  for  his  use  about  150  feet 
distant;  he  had  used  it  on  different  occasions  during  the  two 
months  of  his  employment;  once  he  had  entered  the  west  wing 
through  the  north  door,  the  same  door  that  he  used  on  the 
day  of  his  injury,  for  the  purpose  of  urinating."  And  the 
court  quotes  with  approval  the  language  of  Mr.  Justice 
Wolverton,  in  the  case  of  Massey  v.  Seller,  45  Or.  267,  77  Pac. 
397,  as  follows:  '*  'Now,  if  it  was  so  dark  in  there  that  he 
could  "see  nothing,"  it  was  certainly  an  act  of  folly  on  his 
part  to  enter  on  a  cruise  of  exploration  and  discovery,  without 
stopping  to  determine  whether  it  was  safe  to  proceed.  To  bolt 
headlong  into  a  place  little  known,  and  where  the  senses  can- 
not take  note  of  it,  is  not  the  act  of  a  prudent  man,  and  there 
is  no  chance  for  any  other  inference  or  deduction  concerning 
it.  Reasonable  minds  could  not  come  to  any  other  conclusion 
touching  it,  so  that  there  is  nothing  for  the  jury  to  determine, 
and  the  trial  court  very  properly  declared  the  result,  as  a  mat- 
ter of  law.'  (See  Johnson  v.  Maiette,  34  Mont.  477,  87  Pac. 
447;  McCann  v.  Atlantic  MUls,  20  B.  I.  566,  40  Atl.  500;  Piper 
V.  Cambria  Iron  Co.,  78  Md.  249,  27  Atl.  939;  Oeis  v.  Ten- 
nessee, C.  I.  &  R.  Co.,  143  Ala.  299,  39  South.  301;  Bridger 
V.  Oreshanu,  111  Ga.  814,  35  S.  E.  677 ;  HUsenbeck  v.  Oukring, 
131  N.  Y.  674,  30  N.  E.  580;  Gillespie  v.  John  W.  Ferguson 
Co.,  78  N.  J.  L.  470,  74  Atl.  460.  See,  also,  MeeJian  v.  Great 
Northern  By.  Co.,  43  Mont.  72,  114  Pac.  781,  and  Molt  v. 
Northern  Pac,  By.  Co.,  44  Mont.  471,  120  Pac.  809.)" 

As  stated  by  Mr.  Chief  Justice  Brantly,  speaking  for  the 
court  in  the  case  of  George  v.  Northern  Pac.  By.  Co.,  ante, 
p.  162,  196  Pac.  869 :  "In  this  jurisdiction  it  is  the  rule  that  con- 
tributory negligence  is  a  matter  of  defense  to  be  established  by 
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preponderance  of  the  evidence.  The  plaintiff  has  made  out  a 
prima  fade  case  when  his  evidence  discloses  injury  to  himself  and 
that  the  negligence  of  the  defendant  was  the  proximate  cause 
of  it.  {Nelson  v.  City  of  Helena,  16  Mont.  21,  39  Pac.  905; 
Hunter  v.  Montana  C.  Ry.  Co,,  22  Mont.  525,  57  Paq.  140; 
Monson  v.  La  France  Copper  Co.,  39  Mont.  50,  133  Am.  St. 
Rep.  549,  101  Pac.  243;  Therriault  v.  England,  43  Mont.  376, 
116  Pac.  581 ;  Howard  v.  Flathead  Ind.  Tel  Co.,  49  Mont.  197, 
141  Pac.  153.)  It  is  the  rule  also  that  when  the  circumstances 
attending  the  injury  as  detailed  by  the  plaintiff's  evidence 
raise  a  presumption  that  he  was  not,  at  the  time,  in  the  exer* 
cise  of  due  care,  he  has  failed  to  make  out  a  case  for  the  jury. 
The  burden  is  then  upon  him,  and  if  he  fails  to  introduce 
other  evidence  to  remove  this  presumption,  he  is  properly  non- 
suited. (Cases  cited  supra;  Harrington  v.  Butte,  A.  &  Pac. 
By.  Co.,  37  Mont.  169,  16  L.  R.  A.  (n.  s.)  395,  95  Pac.  8; 
Longpre  v.  Big  Blackfoot  Milling  Co.,  38  Mont.  99,  99  Pac. 
131 ;  Zvanomch  v.  Gagnon  &  Co.,  45  Mont.  180,  122  Pac.  272.) '' 
(See,  also,  Neilson  v.  Missoula  Creamery  Co.,  ante,  p.  270, 
196  Pac.  357.)  * 

Prom  all  of  the  affirmative  proof  introduced  on  the  part  of 
the  plaintiff  in  this  case,  it  seems  clear  that  the  decedent  was 
not  only  guilty  of  contributory  negligence,  but  that  he  was 
[7]  foolhardy  to  such  an  extent  as  to  constitute  gross  negli- 
gence on  his  part.  The  burden  rested  upon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  decedent's 
injury.  Assuming  the  defendant  guilty  of  negligence,  from 
all  of  the  evidence  introduced  it  does  not  appear  that  the  de- 
cedent, at  the  time  of  the  accident,  exercised  due  care  for  his 
own  safety,  and  therefore  a  case  for  the  jury  was  not  made. 
Applying  decisions  of  our  court  to  the  evidence  introduced  in 
this  case,  there  is  but  one  conclusion,  and  that  is  that  the  care- 
lessness and  negligence  of  the  decedent  was  a  proximate  cause 
of  his  injury   and  resultant  death.    His   contributory   negli- 
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gence,  under  the  evidence,  is  proper  for  decision  as  a  matter 
of  law,  rather  than  one  of  fact. 

For  the  reasons  stated,  the  judgment  and  order  are  reversed, 
with  directions  to  enter  judgment  in  favor  of  the  defendant. 

Reversed  vnth  directions, 

Mb.  Chiep  Justice  Brantly  and  Associate  Justices  Bey- 
NOLDS,  CooPEB  and  Holloway  concur. 


STATE  lEX  RiEL.  LEASE,  Appellant,  v.  WILKINSON,  Mayor, 

£t  al.,  Respondents. 

(No.    4,460.) 
(Submitted  March  8,  1921.    DecMed  March   19,   1921.) 

[196  Pac.  878.] 

Cities  and  Totvns — Metropolitan  Police  Law — Illegal  Removal 
of  Officer — Reinstatement — Mandamiis — Pleading  and  Prac^ 
tice — Demurrer — City  Council — Jurisdiction. 

Pleading  and  Practice — Demurrer  to  Portion  of  Pleading  not  Permis- 
sible. 

1.  A  demurrer  cannot  be  interposed  to  a  portion  of  a  pleading 
only. 

Metropolitan  Police  Law — Mandamiu — Defenses — Motion   to   Strike. 

2.  Where  in  a  proceeding  in  mandamtu  to  compel  the  reinstate- 
ment of  a  police  officer  alleged  to  have  been  illegally  removed  from 
his  office  the  defendant's  pleading  did  not  constitute  a  defense  or 
disclose  any  reason  why  the  writ  should  not  be  issued,  a  motion  to 
strike  should  have  been  sustained. 

Same — Police   Officers — Removal   or   Suspension — Procedure. 

3.  A  police  officer  may  be  suspended  or  discharged  for  neglect  of 
duty  or  disobedience  of  orders  by  the  chief  of  police  under  Chap- 
ter S7f  section  25,  subdivision  C,  Laws  of  1911,  subject  to  review 
by  the  superintendent  of  the  police  department,  from  whose  order 
of  approval  the  accused  may  appeal  to  the  city  council;  or  by  the 
council  under  Bevised  Codes,  sections  3308,  3309,  upon  charges  filed 
with  it,  a  copy  of  whioh  must  be  furnished  to  him,  after  a  trial 
had  on  at  least  two  days'  notice. 


2.  Mandamus   as    remedy  to    re«itore  pArty  to   office,   see   notes   in   12 
Ann.  Oas.  14;   Ann.  Oas.  1912A,  152. 
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Same — City   Council — Jurisdiction. 

4.  In  proceedings  looking  to  the  removal  of  a  police  officer  under 
the  provisions  of  the  metropolitan  police  law,  the  citj  council  acts 
as  a  special  tribunal  with  giMwi-judieial  authoritj,  and  its  juris- 
diction depends  upon  a  substantial  compliance  with  the  statute. 

Bame — Bemoval  of  Officer — Appeal. 

5.  Where  an  acting  chief  of  police  merely  recommended  to  the 
council  that  a  police  officer  be  removed  from  office,  but  did  not  actu- 
ally suspend  or  discharge  him,  in  conformity  with  subdivision  C  of 
section  25,  Chapter  57,  there  was  no  order  from  which  he  could 
appeal,  and  his  attempted  appeal  was  ineffectual  for  any  purpose. 

Same — Ill^'*al   Bemoval — Reinstatement. 

6.  ^  re  a  city  council  itself  preferred  charges  against  a  police 
officer,  conducted  a  trial  ex  parte,  determined  the  guilt  of  the  ac- 
cused, discharged  him  from  office,  and  then  for  the  first  time  gave 
him  notice  that  charges  had  been  preferred  and  that  he  was  dis- 
missed, in  disregard  of  the  course  prescribed  by  the  statutes  above, 
its  action  was  illegal,  and  the  officer  was  entitled  to  reinstatement. 

Appeal  from  District  Court,  Missovla  County;  Theodore 
Lentz,  Judge. 

Application  by  the  State  of  Montana,  on  relation  of  Harley 
H.  Lease,  for  a  writ  of  mandamus,  against  H.  T.  Wilkinson, 
Mayor  of  the  City  of  Missoula,  and  others.  Judgment  of  dis- 
missal, and  relator  appeals.  Reversed  and  remanded,  with 
directions  to  issue  peremptory  writ. 

Messrs.  Madeen  <&  BusseU,  for  Appellant,  submitted  a  brief; 
Mr,  Chas.  A.  Russell  argued  the  cause  orally. 

That  court  erred  in  overruling  demurrer,  and  motion  to 
strike  is  hardly  open  to  controversy  in  view  of  following 
authorities  and  others  cited.  In  cities  governed  under  the 
commission  form  law,  the  council  is  the  only  tribunal  or  au- 
thority with  power  to  hear  and  determine  complaints  or  charges 
having  for  their  purpose  the  removal  of  a  police  officer,  and 
before  such  officer  can  be  lawfully  removed,  he  must  have  had 
hia  trial,  and  have  been  found  guilty  of  the  charges  by  the 
city  council.  {State  ex  rel.  O'Brien  v.  Mayor  of  Butte,  54  Mont. 
533,  172  Pac.  134 ;  People  v.  Waldo;  Fire  Commr.,  151  App. 
Div.  709,  136  N.  Y.  Supp.  191 ;  Reising  v.  City  of  Portland,  57 

4.  Validity  of  statutes  creatini^  metropolitan  police,  see  notes  in 
8  Ann.  Gas.  1102;  Ann.  Oas.  1917D,  1112. 
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Or.  295,  Ann.  Cas.  1912D,  895,  111  Pac.  377 ;  State  v.  Fassett, 
69  Wash.  555,  125  Pac.  963;  Dinan  v.  Superior  Court,  6  Cal. 
App.  217,  91  Pac.  806 ;  Craig  v.  Superior  Court,  157  Cal.  481, 
108  Pac.  310;  Greenbaum  v.  Bingham^  201  N.  Y.  343,  94  N.  B. 
853;  State  {ReQly)  v.  Mayor,  64  N.  J.  L.*508,  45  Atl.  778.) 

It  is  not  the  province  of  the  city  council  to  arbitrarily  and 
unlawfully  remove  an  officer  without  charges,  notice  or  hear- 
ing, and  when  mandawus  is  brought  to  compel  reinstatement, 
then  1t>ring  forward  fancied  or  real  grounds  for  removal  as  a 
defense  and  to  first  try  the  same  in  the  mandamus  proceeding 
in  district  court  The  only  issues  in  this  class  of  cases  that 
may  be  tried  in  the  mandamAis  proceeding  is  the  regularity 
and  validity  of  the  action  of  city  council  upon  the  record  and 
proceedings  had  before  the  council  in  the  proceeding  remov- 
ing such  officer. 

The  court  will  review  the  case  not  to  determine  the  guilt  or 
innocence  of  the  accused,  but  simply  to  determine  if  the  coun- 
cil or  trial  board  had  performed  its  statutory  duty.  {BaUey 
V.  Examining  and  Trial  Board,  42  Mont.  216,  112  Pac.  69; 
Herbert  v.  Atlantic  City,  87  N.  J.  L.  98,  93  Atl.  80;  Clancy  v. 
Board  of  Fire  and  Police  Commrs.,  150  Wis.  630,  138  N.  W. 
109;  Parish  v.  Young,  18  Ariz.  298,  158  Pac.  845;  State  v. 
WUliams,  123  Wis.  61,  100  N.  W.  1048;  Tucker  v.  City  of 
Boston,  223  Mass.  478,  112  N.  E.  90;  People  v.  Waldo,  Fire 
Commr,,  supra. 

Mr.  John  L.  Campbell,  for  Respondents,  submitted  a  brief; 
Mr.  Dunght  N.  Mason,  of  Counsel,  argued  the  cause  orally. 

Relator  had  an  adequate  remedy  at  law.  (Sec.  3308,  Rev. 
Codes;  Bailey  v.  Examining  &  Trial  Board,  42  Mont.  216,  112 
Pac.  69.) 

The  circumstances  of  the  case  are  not  such  as  will  caU  forth 
the  action  of  the  court.  In  this  connection  it  is  proper  to 
consider  the  question  of  discretion  which  a  court  ahoidd  ex- 
ercise in  issuing  a  writ  of  m^indamus.  We  believe  the  rule  to 
be  that  this  discretion  will  not  be  exercised  in  favor  of  an  ap- 
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plicant  unless  some  jiist  purpose  may  be  answered  by  the  writ ; 
and  that  it  would  be  wholly  improper  for  the  court  to  lend  its 
aid  to  the  effectuation  of  a  palpable  injustice,  or  to  grant  the 
writ  when  relator  does  not  come  with  clean  hands.  Likewise, 
the  courts  will  not  grant  the  writ  when  its  issuance,  if  granted, 
would  be  unavailing,  nugatory  or  useless.  (State  ex  reL 
Donovan  v.  Bxrrett,  30  Mont.  203,  81  Pac.  349;  Burke  v.  Con^ 
nolly,  76  Miuc.  Rep.  337,  135  N.  Y.  Supp.  179,  2  Dillon  on 
Municipal  Corporation,  5ih  ed.,  sec.  401;  High  on  Extraordi- 
nary Legal  Remedies,  2d  ed.,  sec.  410;  3  Abbott  on  Municipal 
Corporations,  sec.  1107;  Mechem  on  Public  Officers,  sec.  942.) 
The  supreme  court  of  Missouri,  in  an  opinion  handed  down 
in  1917,  held  that  the  writ  was  properly  refused  a  civil  ser- 
vice employee  wrongfully  discharged,  when  it  would  be  the 
duty  of  his  superior  officer  to  immediately  remove  him  were  he 
reinstated.  {State  ex  rel.  Stickle  v.  Martin,  195  Mo.  App.  366, 
191  S.  W.  1064;  Bex  v.  AxbHdge,  2  Cowp.  523,  98  Eng.  Re- 
print, 1220;  State  v.  Temperance  Assn.,  42  Mo.  App.  485. 
People  V.  Chicago,  99  111.  App.  489;  State  ex  rel,  McMahon  v. 
New  Orleans,  107  La.  632,  32  South.  22;  Ex  parte  Paine,  1 
Hill  (N.  Y.),  665;  Stepney's  Case,  1  Bulst.  174,  80  Eng.  Re- 
print, 864;  23  Am.  Eng.  Ency.  of  Law,  2d  ed.,  453;  2  Spelling 
on  Injunctions,  sec.  1380.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  proceeding  was  instituted  to  compel  the  city  council  of 
Missoula  to  reinstate  relator  in  his  office  as  policeman.  In  the 
application  for  the  writ  it  is  alleged  that  Missoula  is  a  city  of 
the  first  class  under  the  commission  form  of  government;  that 
relator  was  a  duly  appointed,  qualified  and  acting  policeman  in 
the  service  of  the  city  from  October,  1910,  until  March  8,  1918, 
when  he  was  discharged  without  an  accusation  having  been 
preferred  against  him,  without  notico,  and  without  a  hearing 
or  trial.  A  demurrer  and  motion  to  quash  were  sustained  and 
the  proceeding  dismissed,  but  upon  appeal  to  this  court  the 


\ 
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judgment  was  reversed.  {State  ex  rel.  Lease  v.  Wilkinson,  55 
Mont.  340,  177  Pac.  401.) 

After  the  remittitur  was  filed  in  the  district  court,  the  re- 
spondents answered,  admitting  some  of  the  allegations  con- 
tained in  relator's  aflBdavit  and  the  alternative  writ,  denying 
others,  and  setting  forth  as  an  affirmative  defense  and  justi- 
fication the  following  facts:  That  on  March  3,  1918,  relator 
was  guilty  of  conduct  unbecoming  a  police  officer,  giving  in 
detail  an  account  of  the  alleged  misconduct;  that  the  acting 
chief  of  police  on  March  8  recommended  to  the  council  that 
he  be  discharged;  that  the  recommendation  was  considered  by 
the  council,  .and  the  city  attorney  directed  to  prepare  proper 
charges;  that  a  copy  of  the  charges  was  served  upon  relator; 
that  on  March  9  relator  gave  notice  of  appeal,  but  on  March 
15  withdrew  the  same.  The  concluding  paragraph  of  the 
special  defense  is  as  follows:  ** Respondents  further  allege  that 
they,  at  all  times  herein  mentioned,  offered  relator  an  oppor- 
tunity for  a  full  and  impartial  hearing  at  which  they  would 
determine  whether  or  not  he  should  be  finally  discharged  from 
the  police  force,  but  that  it  was  because  of  his  own  request 
and  acts  that  no  hearing  has  been  held."  Relator  interposed 
a  demurrer  to  a  portion  of  this  affirmative  defense  and  a 
motion  to  strike  the  paragraph  which  detailed  his  alleged  mis- 
conduct. The  demurrer  and  motion  were  overruled  and  a 
reply  filed  which  put  in  issue  ,the  affirmative  allegations  of  the 
answer.  The  trial  of  the  cause  resulted  in  a  judgment  dis- 
missing the  proceedings,  /ind  relator  appealed. 

The  trial  court  did  not  err  in  overruling  the  demurrer.  A 
[1]  demurrer  might  have  been  interposed  to  the  entire  answer 
or  to  the  entire  affirmative  defense  (sees.  6554,  6556,  Rev. 
Codes),  but  not  a  portion  of  the  latter  {Plymouth  0,  Min. 
Co.  v.  Fidelity ''&  Ckiaranty  Co,,  35  Mont.  23,  88  Pac.  565). 

The  motion  to  strike  should  have  been  sastained.  Neither 
[2J  the  allegations  concerning  the  alleged  misconduct  nor  the 
answer  in  its  entirety  constituted  a  defense  or  disclosed  any 
reason  why  the  peremptory  writ  should  not  issue. 
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The  action  taken  by  the  city  officers  is  disclosed  more  fully 
[3-6]  by  the  record  evidence  introduced  upon  the  trial  than 
it  is  in  the  answer,  and  reference  will  be  had  to  this  evidence 
to  illustrate  the  shortcomings  of  the  pleading  as  well  as  the 
merits  of  the  cause.  The  minutes  of  the  city  council  disclose 
the  following: 

"Missoula,  Mont.,  March  8,  1918. 
' '  To  the  Honorable  Mayor  and  City  Council : 

''As  councilman  of  the  city  of  Missoula  having  chaise  of 
t)ie  department  of  public  safety  and  as  acting  chief  of  police 
of  said  city,  and  after  an  investigation,  in  which  I  was  assisted 
by  the  city  attorney,  into  the  facts  and  circumstances  leading 
to  and  surrounding  the  fight  between  Policeman  Morris  and, 
Policeman  Harley  H.  Lease  which  occurred  in  the  police  sta- 
tion on  SundAy  morning,  March  3,  1918,  I  recommend  that 
the  said  Harley  H.  Lease  be  removed  from  office  or  employ- 
ment by  the  council  for  misconduct  in  office  and  for  conduct 
detrimental  to  the  best  interests  of  the  police  force,  subject, 
however,  to  his  right  of  appeal,  as  provided  for  by  law,  to  the 
council  which  shall  fully  hear  and  determine  the  matter.  Re- 
spectfully, Thos.  E.  Eemp,  Councilman  having  Charge  of  the 

Department   of  Public  Safety   and   Acting   Chief   of   Police. 
•    •    • 

**It  was  moved  by  Mayor  Wilkinson  and  seconded  by  Coun- 
cilman Brechbill  that  the  council  act  upon  the  recommenda- 
tion of  Councilman  Kemp  and  that  the  city  attorney  be  in- 
structed to  prepare  charges  against  Policeman  Harley  H. 
Lease  in  proper  form  and  submit  them  to  the  council  at  an 
adjourned  meeting  at  2  o'clock  P.  M.  March  8,  1918.  Motion 
carried.  •  •  • 
.  "A  quorum  being  present,  the  mayor  called  the  meeting  to 
order  at  2  P.  M.  The  following  was  read:  Mr.  Harley  H. 
Lease,  policeman  of  the  city  of  Missoula :  This  is  to  notify  you 
that  you  are  this  day  removed  from  office  or  employment  as  a 
policeman  for  the  city  of  Missoula,  Montana,  for  misconduct  in 
office  and  for  conduct  detrimental  to  the  best  interests  of  the 
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police  force  of  the  said  city  of  Missoula.  You  are  to  under- 
stand, however,  and  are  hereby  advised  that  you  may  appeal 
this  matter  to  the  council  where  you  may  present  witnesses  in 
your  behalf  and  have  an  opportunity  to  question  witnesses 
appearing  againdt  you  so  that  the  matter  may  be  fully  de- 
termined and  heard  by  the  council.  [The  alleged  misconduct 
is  set  forth  in  detail.]  This  shall  be  sufficient  notice  to  you  of 
your  removal  from  office  by  the  council  and  from  the  police 
force  of  the  city  of  Missoula,  and  upon  the  receipt  hereof  you 
will  turn  over  and  deliver  to  Councilman  Kemp  any  property 
of  the  city  in  your  custody  or  charge.  Ordered  by  the  council 
of  the  city  of  Missoula  in  special  session  held  this  8th  day  of 
> March,  1918.  H.  T.  Wilkinson,  Mayor.  Attest:  Ruth  B. 
KeUogg,  City  Clerk.     [Seal.]     •    •    • 

**It  was  moved  by  Councilman  Kemp  and  seconded  by 
Councilman  Brechbill  that  Policeman  Harley  H.  Lease  be  re- 
moved from  office  because  of  misconduct  in  office  and  that  the 
charges  of  misconduct  as  prepared  by  the  city  attorney,  to- 
gether with  a  notice  of  his  removal,  be  served  upon  him,  and 
that  a  copy  of  these  proceedings  be  spread  in  full  upon  the 
minutes.    Motion  carried.*' 

The  notice  to  relator  and  the  copy  of  the  charges  served 
upon  him,  referred  to  in  the  answer,  are  contained  in  the 
notice  above,  signed  by  the  mayor  and  attested  by  the  city 
derk  and  served  on  the  evening  of  March  8. 

If  the  council  and  the  members  had  planned  with  the  ut« 
most  care  and  deliberation  to  disregard  every  provision  of  the 
law  applicable  to  the  discipline  of  a  member  of  the  police 
force,  they  could  not  have  succeeded  better  than  they  did  in 
this  instance.  By  subdivision  P  of  section  25,  Chapter  57, 
Laws  of  1911,  the  members  of  the  police  department,  other 
than  the  chief  of  police,  are  made  subject  to  the  civil  service 
provisions  of  the  Act.  Subdivision  C  of  the  same  section  pro- 
vides that  all  persons  under  the  civil  service  shall  be  subject 
to  removal  from  office  by  the  council  (for  misconduct  or  fail- 
ure to  perform  their  duties)  under  such  rules  and  regulations 
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as  it  may  adopt.  By  rule  9  the  council  adopted  the  procedure 
prescribed  by  the  remaining  portion  of  subdivision  C  above, 
and  by  sections  3308  and  3309,  Revised  Codes,  so  far  as 
applicable. 

These  statutes  provide  two  distinct  methods  of  procedure. 
The  first,  authorized  by  subdivision  C  above,  is  summary  in 
character,  and  is  initiated  by  the  act  of  the  chief  of  police  sus- 
pending or  discharging  a  policeman.  That  act  is  subject  to 
review  by  the  superintendent  of  the  police  department,  and 
from  his  order  approving  it  the  accused  policeman  may  appeal 
to  the  city  council  within  five  days  after  the  order  is  made, 
and  upon  the  appeal  being  perfected  the  council  shall  "fully 
hear  and  determine  the  matter."  The  other  procedure,  pro- 
vided by  sections  3308  and  3309,  Revised  Codes,  is  initiated  by 
charges  filed  with  the  council,  which  shall  fix  a  time  for  hear- 
ing, furnish  the  accused  with  a  copy  of  the  charges,  and  give 
him  at  least  two  days'  notice  before  the  trial,  and  shall  at  the 
time  appointed  hear  and  determine  the  matter. 

These  proceedings  are  purely  statutory.  The  council  is  con- 
stituted a  special  tribunal  with  gwo^f-judicial  authority.  Its 
jurisdiction  depends  upon  a  substantial  compliance  with  the 
statutes  without  which  it  has  no  power  to  proceed.  Under  the 
procedure  first  mentioned,  the  council  has  no  original  jurisdic- 
tion in  matters  of  police  discipline.  It  acquires  jurisdiction 
only  by  appeal  from  an  order  of  the  superintendent  of  the 
department,  reviewing  the  act  of  the  chief  of  police,  and  the 
chief  of  police  may  suspend  or  discharge  only  for  the  causes 
enumerated,  viz.:  **Por  neglect  of  duty  or  disobedience  of  his 
orders." 

There  was  not  any  attempt  to  proceed  in  conformity  with 
the  provisions  yf  subdivision  C  above.  The  acting. chief  of 
police  did  not  suspend  or  discharge  the  relator,  but  merely 
recommended  to  the  council  that  he  be  removed  from  oflSce. 
There  was  therefore  no  order  made  from  which  relator  could 
appeal,  and  his  attempted  appeal  was  ineffectual  for  any 
purpose. 
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Assuming  that  charges  were  actually  preferred  against  the 
relator  by  someone,  it  then  became  the  duty  pf  the  counsel, 
under  sections  3308  and  3309,  Revised  Codes,  to  set  a  time  for 
trial,  furnish  the  accused  with  a  copy  of  the  charges,  give  him 
at  least  two  days'  notice,  and  then  proceed  to  hear  and  de- 
termine the  matter  at  the  time  appointed.  Instead  of  observ- 
ing these  requirements,  the  council  constituted  itself  the 
accuser,  trier  and  executioner.  It  preferred  the  charges,  con- 
ducted a  trial  ex  parte,  determined  the  guilt  of  the  accused, 
discharged  him  from  his  office,  and  thereafter,  and  for  the 
first  time,  gave  him  notice  that  charges  had  been  preferred 
against  him  and  of  what  it  had  done.  The  council  was  not 
without  a  sense  of  humor,  as  indicated  by  the  concluding  para- 
graph of  the  answer  quoted  above,  and  the  fact  that  the  ac- 
cused was  informed  that  he  might  appeal  from  the  order  of 
the  council  discharging  him  to  the  same  council  which  had 
already  prejudiced  his  case,  fixed  the  penalty,  and  carried  its 
judgment  into  execution.  There  is  no  appeal  from  an  order 
of  the  council  to  the  council,  and  if  relator  had  sought  to  avail 
himself  of  the  suggestion  contained  in  the  notice  to  him,  the 
council  would  not  have  acquired  jurisdiction  to  conduct  a  hear- 
ing or  trial. 

Whether  a  trial  before  an  impartial  tribunal  would  have 
resulted  in  relator's  conviction  or  acquittal  cannot  be  deter- 
mined. The  district  court  had  no  authority  to  investigate  the 
charges,  and  most  of  the  evidence  introduced  upon  the  trial 
was  altogether  irrelevant  and  immaterial.  The  only  issue  be- 
fore the  court  arose  upon  the  allegation  of  the  relator  that  he 
was  discharged  without  notice  and  without  a  hearing,  and  the 
denial  thereof  in  the  answer.  The  denial,  however,  is  to  be 
read  in  connection  with  the  allegations  of  the  affirmative  de- 
fense which  assume  to  detail  the  action  taken  by  the  council, 
and,  thus  considered,  the  answer  does  not  constitute  a  justifica- 
tion. It  fails  to  disclose  that  the  statutory  requirements  were 
complied  with,  while  the  evidence  demonstrates  that  they  were 
disregarded  flagrantly. 
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It  is  the  purpose  of  the  statute,  expressed  in  no  uncertain 
terms,  that  a  member  of  the  police  force  in  a  city  of  the  first 
class  shall  not  be  discharged  without  a  hearing  or  trial,  and 
when  it  was  made  to  appear  conclusively,  as  it  does,  that  re- 
lator was  discharged  without  first  having  been  given  notice 
and  a  hearing,  his  right  to  reinstatement  was  established. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  issue  the  peremptory  writ  of 
mandate. 

Reversed  and  remanded, 

Mb.  Chief  Justic?r  Brantly  and  Associate  Justices 
Reynolds,  Cooper  and  Galen  concur. 


PARSONS  ET  AL.,  Respondents,  v.  MUSSIGBROD  bt  au. 

Appellants. 

(No.    4,727.) 
(Submitted  March  8,  1921.    Decided  March  ;9,   1921.) 

[196    P^c.    528.] 

Waters  a/nd  Water  Rights — Temporary  Injunction — Showing 
Required — Discretion. 

Water  Rights — Temporary   Injunction — Discretion. 

1.  Where,  in  a  water  right  suit,  plaintiffs  had  filed  their  complaint, 
positively  verified,  and  introduced  uncontradicted  oral  proof  in  sup- 
port of  their  application  for  a  temporary  restraining  order,  defend- 
ants appearing  by  general  demurrer  and  neither  filing  verified  an- 
swer nor  submitting  evidence,  the  court  held  not  to  have  abused  its 
discretion  in   granting  a  temporary   injunction. 

Same. 

2.  The  allowance  of  a  temporary  injunction  is  vested  largely  in 
the  sound  discretion  of  the  district  court,  with  the  exercise  of  which 
the  supreme  court  will  not  interfere  except  in  instances  of  manifest 
abuse. 

1.  Injunction    as    remedy    for    wrongful    diversion   of   watercourse^   see 
note  in  Axin.  CaJB.   1912D,   13. 
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3ame — ^Temporary  Injunction — Showing  Required. 

3.  On  application  for  a  temporary  injunction  ancillary  to  an  action 
calling  for  the  determination  of  water  rights,  plaintiff  need  not  make 
out  a  case  which  will  entitle  him  to  relief  at  all  events  on  final 
hearing,  but  if  he  makes  out  a  prima  facie  case,  or  if,  from  the 
showing  made,  it  is  left  doubtful  whether  or  not  he  will  suffer 
irreparable  injury  before  his  rights  can  be  determined,  tlie  injunc- 
tion should  issue  and  the  statva  quo  preserved. 

Appeal  from  District  Court,  BeaverJiead  County;  Joseph 
C.  Smdth,  Judge, 

Action  by  G.  H.  Parsons  and  W.  E.  Parsons,  copartners 
doing  business  under  the  firm  name  and  style  of  Parsons  & 
Parsons,  and  others,  against  H.  S.  Mussigbrod  and  others. 
From  an  order  granting  an  injunction  pendente  lite,  defend- 
ants appeal.    Af&rmed. 

Mr.  J.  J.  McDonald,  Mr.  C.  W.  Rohinson,  of  the  Bar  of 
Astoria,  Oregon,  and  Messrs.  Lew.  L\  &  E.  J.  Callaway,  for 
Appellants,  submitted  a  brief;  Mr.  E.  J.  CoZZaway  argued  the 
cause  orally. 

The  defendants  maintain  that  the  issuance  of  the  injunction 
order  as  granted  was  unauthorized,  either  in  fact  or  in  law, 
that  the  injunction  order  issued  herein  was  based  upon  the 
fears,  apprehensions,  conjectures  or  possibilities  of  what  might 
thereafter  occur,  and  that  it  was  an  abuse  of  discretion. 

"The  general  rule  is  that  an  injunction  will  be  granted 
only  where  an  irreparable  injury  is  threatened,  and  for  which 
the  law  does  not  furnish  an  adequate  remedy."  (Joyce  on 
Injunctions,  sec.  39.)     The  court  in  case  of  Lorem  v.  Waldron, 

96  Cal.  243,  31  Pac.  54,  says:  **The  court  cannot  grant  an  in- 
junction to  allay  the  fears  and  apprehensions  of  individuals. 
They  must  show  the  court  that  the  acts  against  which  they  ask 
protection  ar^  not  only  threatened,  but  will  probably  be  com- 
mitted to  their  injury."     {Sherman  v.  Clark,  4  Nev.  138,  142, 

97  Am.  Dec.  516,  7  Morr.  Min.  Rep.  483.)     It  must  also  ap- 

3.  The  question  of  right  to  temporary  injunction  against  obstruct- 
ing waters  of  stream  is  discussed  in  a  note  in  59  L.  B.  A.  885. 

69  Mont. — ^22 
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pear  that  there  is  a  reasonable  probability  that  a  real  injury  will 
occur  if  the  injunction  be  not  granted.  (Hurd  v.  Aidhinson 
etc.,  By,  Co,,  73  Kan.  83,  84  Pac.  553.)  In  Ciiy  of  Hutchinson 
X.  Delano,  46  Kan.  345,  26  Pac.  740,  it  is  said:  *'It  is  sufficient 
at  this  time  to  say  there  is  no  pressing  necessity  for  an  injunc- 
tion. The  danger  is  contingent,  not  immediate  or  imminent." 
{Orcutt  V.  Pasadena  Land  &  Water  Co,,  152  Cal.  599,  93  Pac. 
497;  Montana  Ore  PurcJuising  Co.  v.  Boston  etc.  Min.  Co.,  22 
Mont.  159,  56  Pac.  120.)  '*An  injunction  must  be  refused  if 
the  complainant's  case  is  so  doubtful  that  it  does  not  appear 
reasonably  probable  that  he  has  the  right  claimed,  and  that  it 
is  being  violated,  or  if  he  does  not  make  it  appear  reasonably 
probable  that  irreparable  injury  is  impending,  and  will  occur 
before  the  final  hearing  can  be  had."     (22  Cyc.  753,  754,) 

Messrs.  Badgers  &  Oilbert  and  Mr.  John  A.  Orbeneveld,  for 
Respondents,  submitted  a  brief;  Mr.  Harry  O.  Rodger s  argued 
the  cause  orally. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  granting  an  injunction 
pendente  lite  involving  the  waters  of  Mussigbrod  Creek,  in 
Beaverhead  county. 

The  complaint  describes  the  lands  owned  by  the  plaintiffs 
[1]  respectively,  and  sets  forth  the  water  rights  appurtenant 
thereto  claimed  by  each  of  them;  that  their  rights  are  superior 
to  those  of  the  defendants,  and  that  the  defendants  "at  divers 
and  sundry  times  in  the  year  1919  and  in  the  month  of  May, 
1920.  •  •  •  did  wrongfully  divert  said  waters  and  de- 
prive the  plaintiffs,"  and  each  of  them,  *'from  using  said 
waters  to  which  they  are  entitled."  The  complaint  is  verified 
positively,  and  upon  June  1,  1920,  the  date  of  filing  thereof  a 
temporary  restraining  order  and  order  to  show  cause  why  an 
injunction  should  not  be  issued  restraining  defendants  from 
interfering  with  plaintiffs'  water  rights  were  issued.  Defend- 
ants all  appeared  by  general  demurrer;   and  thereafter,   on 
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3"une  26,  1920,  the  matter  came  on  for  hearing  upon  the  order 
to  show  cause.  Testimony  was  introduced  and  received  in  sup- 
port of  plaintiffs'  complaint  at  such  hearing,  but  the  defend- 
ants neither  filed  verified  answers  nor  submitted  any  evidence 
whatsoever;  and  at  the  conclusion  thereof  the  court  refused 
defendants'  motion  to  deny  an  injunction  pending  the  action, 
and  upon  plaintiffs'  application,  issued  an  injunction  against 
the  defendants  effective  until  further  order  **upon  plaintiffs 
giving  bond  in  the  sum  of  $4,000  and  installing  proper  head- 
gates  and  weirs  for  measuring  the  water  diverted  by  them." 
The  action  is  yet  to  be  tried  on  its  merits. 

Two  specifications  of  error  are  assigned,  presenting  the 
single  question  whether  the  trial  court  erred  in  issuing  the 
injunction. 

Section  6643  of  the  Revised  Codes  provides,  in  part,  as 
follows:  **An  injunction  order  may  be  granted  in  the  follow- 
ing cases:  1.  When  it  shall  appear  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or 
any  part  hereof,  consists  in  restraining  the  commission  or  con- 
tinuance of  the  act  complained  of,  either  for  a  limited  period 
or  perpetually.  2.  When  it  shall  appear  by  the  complaint  or 
afSdavit  that  the  commission  or  continuance  of  some  act  dur- 
ing  the  litigation  would  produce  a  great  or  irreparable  injury 
to  the  plaintiff."  And  by  section  6647  it  is  provided:  **If  the 
court  or  judge  deem  it  proper  that  the  defendant,  or  any  of 
the  defendants,  should  be  heard  before  granting  the  injunction, 
an  order  may  be  made  requiring  cause  to  be  shown  at  a  speci- 
fied time  and  place,  why  the  injunction  should  not  be  grajited, 
and  the  defendant  may  in  the  meantime  be  restrained.  Cause 
may  be  shown  upon  affidavits  or  oral  testimony." 

It  is  noted  that  it  is  averred  in  the  complaint,  which  is 
positively  verified,  as  follows:  **That  the  said  defendants  at 
divers  and  sundry  times  during  the  year  1919  and  the  month 
of  May,  1920,  and  at  all  times  up  to  the  filing  of  this  com- 
plaint, did  wrongfully  divert  said  waters  and  deprive  the 
plaintiffs  and  each  of  said  plaintiffs  of.  the  use  thereof,  and 
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did  prevent  the  said  plaintiffs,  and  each  of  said  plaintiffs, 
from  using  said  waters  to  which  they  are  entitled  and  which 
belong  to  said  plaintiffs,  and  to  each  of  said  plaintiffs,  as  here- 
inbefore set  forth,  all  of  which  said  waters  were  at  all  of  said 
times  by  the  plaintiffs,  and  each  of  said  plaintiffs,  greatly 
needed  for  the  purposes  aforesaid,  and  without  the  use  of 
which  the  plaintiff's  crops,  and  each  of  said  plaintiffs'  crops 
and  produce,  did  suffer,  deteriorate,  and  diminish."  And 
further:  *'That  all  of  the  diversions  of  said  waters  by  said  de- 
fendants  have  been  made  by  them  without  right  and  wrong- 
fully and  with  the  purpose  and  intention  of  acquiring  right  to 
the  same  and  against  the  rights  of  these  plaintiffs  as  aforetoid, 
and  that  the  defendants,  and  each  of  them,  threaten  to  con- 
tinue to  so  wrongfully  and  without  right  use  the  said  waters 
as  aforesaid  in  the  future  and  to  deprive  these  plaintiffs  of  the 
use  thereof,  and  that  they  will  so  divert  and  use  said  waters  as 
aforeaaid,  as  plaintiffs  are  informed  and  verily  believe,  and 
will  continue  to  break  and  destroy  the  ditches  and  flumes  and 
remove  the  dams  of  the  plaintiffs  and  to  interfere  with  the  use 
of  said  waters  by  plaintiffs  and  prevent  the  use  thereof,  to  the 
grcfet  and  irreparable  injury  of  these  plaintiffs,  unless  re- 
strained by  the  remedy  of  injunction."  In  addition  to  the 
showing  made  to  the  court  by  the  allegations  of  plaintiffs' 
complaint,  uncontradicted  oral  proof  was  introduced  on  the 
part  of  plaintiffs  in  support  of  their  application  for  a  tempo- 
rary  injunction  at  the  hearing  on  the  order  to  show  cause,  an 
examination  of  which  testimony  discloses  a  prima  facie  case 
warranting  the  court  in  the  exercise  of  its  discretion  to  issue 
the  writ. 

It  is  the  well-established  rule  that  the  allowance  of  a 
[2]  temporary  injunction  is  Vested  largely  in  the  sound  dis- 
cretion of  the  district  court,  with  the  exercise  of  which  this 
court  will  not  interfere  except  in  instances  of  manifest  abuse. 
(14  R.  C.  L.,  sees.  11,  12 ;  STiUling  v.  Reagan,  19  Mont.  508,  48 
Pac.  1109 ;  Bennett  Bros.  Co.  v.  CongcUm,  20  Mont.  208,  50  Pac. 
556 ;  Connole  v.  Boston  &  Mont.  etc.  Co.,  20  Mont.  523,  52  Pac. 
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263 ;  Butte  cfe  Boston  Con.  Min.  Co.  v.  Montana  Ore  Pwr.  Co.,  21 
Mont.  539,  52  Pac.  375;  Parrot  Silver  &  Copper  Co.  v.  Heinze, 
25  Mont.  139,  87  Am.  St.  Rep.  386,  53  L.  R.  A.  491,  64  Pac. 
326 ;  Heinze  v.  Boston  &  Mont.  etc.  Co.,  26  Mont.  265,  67  Pac. 
1134;  Consolidated  G.  &  8.  Min.  Co.  v.  Struthers,  41  Mont. 
5^1,  111  Pac.  150;  Momdah  Trust  v.  Sheehan,  45  Mont.  424, 
123  Pac.  692;  Lowery  v.  Cole,  47  Mont.  64,  130  Pac.  410; 
Postal  Tel.  Co\  v.  Nolan,  53  Mont.  129,  162  Pac.  169.) 

The  object  of  the  action  is  to  adjudicate  water  rights,  and, 
[3]  ancillary  thereto,  an  injunction  is  asked.  The  cause  of 
action  is  the  threatened  wrong — ^the  anticipated  invasion  of  the 
right.  {Beach  v.  Spokane  B.  &  W.  Co.,  25  Mont.  379,  65  Pac. 
111.)  ''It  is  not  necessary  that  a  case  be  made  which  would 
entitle  the  plaintiff  to  relief  at  all  events  on  final  hearing.  If 
he  has  made  out  a  prima  facie  case,  or  if  upon  the  showing 
made  it  is  left  doubtful  whether  or  not  the  plaintiff  will  suffer 
irreparable  injury  before  his  rights  can  be  fully  investigated 
and  determined,  the  court  ought  to  incline  to  issue  the  injunc- 
tion and  preserve  the  stcs^us  quo,^*  {Rea  Bros.  Sheep  Co,  v. 
Rudi,  46  Mont.,  at  page  160,  127  Pac.  87.) 

"The  rule  heretofore  applied  by  this  court  in  this  class  of 
cases  is  that  the  granting  of  a  preliminary  injunction  is  so 
largely  a  matter  of  discretion  that  it  will  be  sustained,  upon 
appeal,  where  there  has  been  a  reasonable  showing  made  in 
support  of  the  application  in  the  court  below."  (Parrot  Co. 
V.  Heinze,  supra.) 

Mr.  High,  in  his  work  on  Injunctions,  third  edition,  page  6, 
says:  ** It  is  to  be  constantly  borne  in  mind  that,  in  granting 
temporary  relief  by  interlocutory  injunction,  courts  of  equity 
in  no  manner  anticipate  the  ultimate  determination  of  the 
questions  of  right  involved.  They  merely  recognize  that  a 
sufficient  case  hsB  been  made  out  to  warrant  the  preservation 
of  the  property  or  rights  in  issue  in  statu  quo  until  a  hearing 
upon  the.  merits,  without  expressing,  and  indeed  without  hav- 
ing the  means  of  forming,  a  final  opinion  as  to  such  rights/' 
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(See,  also,  Donlan  v.  Thompson  Falls  C.  &  M.  Co.,  42  Mont. 
257,  112  Pac.  445;  Rea  Bros.  Sheep  Co.  v.  Rudi,  supra.) 

As  it  does  not  appear  that  the  trial  court  was  guilty  of  an 
abuse  of  discretion,  the  order  is  afiSrmed. 

Affimied. 

Mr.  Chief  Justice  Brantly  and  Assocute  Justices  Rey- 
nolds, COOPEB  and  HolxiOWay  concur. 


STONES,  Appellant,  v.  CHICAGO,  MILWAUKEE  &  ST. 

PAUL  RY.  CO.,  Respondent. 

(No.  4,303.) 
(Submitted  March  9,   1921.     Decided  March   21,   1921.) 

[197   Pac.    252.] 

Personal  Injuries — Master  and  Servant — Railroads — Negligence 
— Injuries — Caudal  Conmection — Insufficiency  of  Evidence — 
Nonsuit. 

Personal  Injuries — Master  and  Servant — Causal  Connection  Between  Neg- 
ligence and  Injury  must  be  Shown. 

1.  To  make  out  a  case  in  a  personal  injury  action  against  an 
employer,  the  causal  connection  between  the  negligence  alleged  and 
the  injury  suffered  must  afBrmativcly  appear  from  the  complaint 
and  plaintiff's  evidence,  i.  e.,  that  defendant  was  negligent,  that 
plaintiff  was  injured,  and  that  the  negligence  charged  was  the  proxi- 
mate cause  of  the  injury,  since  defendant  may  be  held  liable  only 
when  to  his  lapse  of  duty  is  directly  attributable  the  injury  to  plain- 
tiff. 

Same — Causal    Connection    Between    Injury   and    Negligence — Evidence- 
Insufficiency — Nonsuit   Proper. 

2.  Where  a  railway  section -hand  seeking  to  recover  damages  for  a 
double  rupture  sustained  while  assisting  in  lifting  a  hand-car  from 
one  track  to  another  failed  to  show  by  his  evidence -what  caused  the 
car  to  get  beyond  control  of  his  co-workers — the  thing  which  was 
the  proximate  cause  of  the  injury — nonsuit  was  properly  granted. 


1.  Necessity  of  proving  actual  cause  of  injury  in  action  by  servant 
for  personal  injuries,  see  note  in  6  Ann.  Cafl.  167. 
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Same — When    Nonexistence    of    Causal    Connection    Between    Injury    and 
Negligence  Predicable. 

3.  The  nonexistence  of '  legal  connection  between  the  negligence 
charged  and  the  injury  is  predicable  whenever,  for  aught  that  ap- 
pears, the  accident  might  have  happened  even  if  negligence  had  been 
absent. 

Appeal  from  District  Court,  Fergus  County;  H.  L.  De  KaXb, 
Judge. 

Action  by  Henry  Stones  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  From  a  judgment  of  nonsuit, 
plaintiflE  appeals.    Aflfirmed. 

Mr,  E.  K,  Gheadle  and  Mr.  Rufus  Hopkins,  for  Appellant, 
submitted  a  brief;  Mr.  Cheadle  argued  the  cause  orally. 

Messrs.  Marshall  dk  Dousman,  for  Respondent,  submitted  a 
brief;  Mr.  Charles  J.  Marshall  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

l*his  action  was  brought  to  recover  damages  for 'personal  in- 
juries received  by  plaintiff  while  in  the  course  of  his  employ- 
ment. ,The  trial  court  granted  a  motion  for  a  nonsuit  and 
rendered  judgment  dismissing  the  complaint.  Prom  that  judg- 
ment this  appeal  is  prosecuted. 

It  is  difficult,  if  not  impossible,  to  understand  the  theory  of 
the  pleader  in  drafting  the  complaint.  It  is  alleged  that 
plaintiff  was  employed  by  the  railway  company  as  a  section- 
hand  under  the  direction  and  control  of  a  foreman;  that  on 
the  day  of  the  accident  the  foreman,  in  violation  of  a  rule  of 
the  company  which  required  that  the  tools  be  removed  from  a 
hand-car  before  the  car  was  lifted  to  or  from  the  track,  negli- 
gently ordered  plaintiff  and  his  five  co-workers  to  place  a 
hand-car,  loaded  with  tools,  upon  the  main  track  for  the  pur- 
pose of  moving  from  one  place  of  work  to  another;  that  the 
car  with  the  tools  upon  it  was  too  great  a  load  for  the  num- 
ber of  men  assigned  to  move  it;  that  in  attempting  to  execute 


3.  Legal  theory  of  causal  connection,  see  note  in  36  Am.  St.  Bep. 
807. 
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the  order,  somiB  of  the  men,  other  than  plaintiff,  negligently 
stumbled  and  fell,  pushing  the  loaded  car  on  and  against  plain- 
tiff, causing  the  injuries  of  which  he  complains.  It  is  further 
alleged  that  the  tools  being  left  upon  the  car  increased  the 
weight  thereof  by  about  fifty  per  cent  and  rendered  an  acci- 
dent more  likely  to  otcur;  ''that  the  company  by  its  said  fore- 
man was  guilty  of  carelessness,  negligence  and  a  lack  of 
prudence  in  ordering  the  said  hand-car  to  be  moved  from  one 
track  to  another  without  removing  the  tools  therefrom;  and 
that  in  consequence  of  the  said  carelessness,  negligence  and 
lack  of  prudence  of  defendant  the  said  accident  occurred  to 
this  plaintiff." 

Upon  the  trial,  in  answer  to  an  inquiry,  and  over  the  objec- 
tion of  defendant,  plaintiff  explained  the  occurrence  as  fol- 
lows: ''Well,  in  carrying  the  car  across  it  was  too  heavy,  and 
when  one  of  the  fellows  stumbled  then  everyone  fell.  Well, 
by  my  being  on  the  low  side  after  I  stepped  up  on  the  spur, 
the  brake  struck  me  here  and  knocked  me  down.*'  Then  fol- 
lowed a  description  of  the  injury  which  consisted  of  a  double 
rupture  of  the  walls  of  the  abdomen. 

It  is  elementary  that  in  order  to  make  out  a  case  of  this 
[1]  character  it  must  be  made  to  appear  from  the  complaint 
and  the  evidence,  (1)  that  the  defendant  was  negligent;  (2) 
that  plaintiff  was  injured,  and  (3)  that  the  negligence  charged 
was  a  proximate  cause  of  the  injury.  In  other  words,  the 
eausal  connection  between  the  negligence  alleged  and  the  in- 
jury suffered  must  appear  aflBrmatively.  {Glover  v.  Chicago, 
M.  &  St  P.  By,  Co.,  54  Mont.  446,  171  Pac.  278;  Allen  v. 
Bear  Creek  Coal  Co.,  43  Mont.  269,  115  Pac.  673.)  The  ques- 
tion always  is :  Was  the  negligence  causa  sine  qua  non — a  cause 
which  had  it  not  existed,  the  injury  would  not  have  occurred 
{Hayes  v.  Michigan  C.  B.  Co,,  111  U.  S.  228,  28  L.  Ed.  410, 
4  Sup.  Ct.  Rep.  369  [see,  also,  Rose's  U.  S.  Notes]),  for  the 
master  may  be  held  liable  only  when  to  his  lapse  of  duty  is 
directly  attributable  the  injury  to  the  servant,  as  any  given 
effect  is  to  be  assigned  to  its  ef&eient  cause.     {Monson  y.  La 
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Frcmce  Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101 
Pac.  243.) 

It  is  perfectly  apparent  that  whatever  caused  the  hand-car 
to  get  beyond  the  control  of  the  men  attempting  to  move  it 
was  the  proximate  cause  of  plaintiff's  injury. 

If  it  was  the  intention  of  plaintiff  to  rely  upon  the  negli- 
[2]  gence  of  the  foreman  in  ordering  the  men  to  move  the 
car  with  the  added  load  of  the  tools,  the  complaint  fails  to 
state  a  cause  of  action,  for  it  is  nowhere  alleged  that  it  was 
the  overload  which  caused  the  injury.  This  is  not  one  of  the 
so-called  ** strain*'  cases  to  which  class  Sorenson  v.  Northern 
Pac.  Ry.  Co.,  53  Mont.  268,  163  Pac.  500,  belongs.  It  is  not 
claimed  that  plaintiff  was  injured  by  lifting  an  excessively 
heavy  load.  It  is  alleged  that  while  attempting  to  lift  the  car 
upon  the  track  **  certain  of  the  men,  other  than  this  plaintiff, 
included  in  said  section  gang  carelessly  and  negligently 
stumbled  and  fell,''  with  the  result  that  the  car  got  beyond 
control  and  injured  plaintiff ;  but  there  is  not  even  a  suggestion 
in  the  evidence  that  the  men  who  stumbled  were  guilty  of 
negligence,  and  the  mere  fact  that  they  stumbled  does  not 
raise  any  presumption  of  negligence. 

It  is  alleged,  also,  that  the  excessive  weight  rendered  an 
accident  more  likely  to  occur,  but  nowhere  is  it  alleged,  either 
directly  or  inferentially,  that  it  was  the  excessive  weight  of 
the  loaded  car  which  caused  the  men  to  stumble  or  the  car  to 
get  beyond  control.  In  other  words,  so  far  as  the  allegations 
of  the  complaint  are  concerned,  the  same  accident  would  have 
happened  with  the  same  serious  result  if  the  car  had  not  been 
loaded. 

The  rule  is  well  settled  that  the  nonexistence  of  legal  con- 
[3]  nection  between  the  negligence  and  the  injury  is  predi- 
cable  whenever,  for  aught  that  appears,  the  accident  might 
have  happened  even  if  the  negligence  had  not  occurred.  (4 
Labatt  on  Master  and  Servant,  sec.  1570.)         ^ 

The  plaintiff  failed  to  introduce  evidence  proving  or  tend- 
ing to  prove  that  the  negligence  charged   was  a  proximate 
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cause  of  his  injury,  and  the  court  properly  granted  a  nonsuit 
In  principle,  the  case  is  ruled  by  the  decision  in  MarkimouicTi 
V.  Northern  Pac.  Ry,  Co.,  55  Mont.  139,  174  Pac.  183. 
The  judgment  is  af6b*med. 

Affirmed. 

Mb.  Chdep  Justice  Brantly  and  Associate  Justices  Kby- 
NOLDS,  Cooper  and  Qalen  concur. 

Rehearing  denied  April  21,  1921. 


STATE,  Respondent,  v.  FOWLER,  Appellant. 

(No8.  4,301,  4,400.) 
(Submitted  March  9,   1921.    Decided  March  29,   1921.)] 

[196  Pac.  992.] 

CrinUnal  Law — Sedition — Constitution — Information — Denial  of 
Counsel — Verdict — Judgment — Modification  After  Rendition 
— Execution — When  Stayed. 

Sedition  Act—Oonstitutionalitj. 

1.  Chapter  11,  Laws  Extra.  Sess.  1918,  defining  the  crime  of  sedi- 
tion and  prescribing  its  punishment,  h^ld  not  open  to  the  constitu- 
tional objection  that  its  subject  matter  is  one  upon  which  the  Con- 
gress  alone   may  legislate. 

Sedition — Information — Place — Sufficiency. 

2.  The  charge  in  the  information  that  the  seditious  language  alleged 
to  have  been  used  by  defendant  was  uttered  in  M.  county  was  a 
sufficient  allegation  of  the  place. 

Same — "Publication"    of    Language    Used — Information — Sufficiency. 

3.  Failure  to  charge  in  the  information  that  defendant  uttered  sedi- 
tious language  in  the  presence  of  any  person  or  persons  did  not 
render  it  fatally  defective,  the  word  "publish,"  employed  in  the  plead- 
ing, comprehending  the  idea  that  it  was  used  in  the  presence  of 
others. 

Same — Information — Insufficiency — Waiver. 

4.  By  pleading  to  the  information  without  interposing  a  demurrer 
that  the  facts  stated  did  not  constitute  a  public  offense,  defendant 
waived  objections  to  its  sufficiency. 

Same — Trial — Constitution — ^Denial  of  Counsel — ^What  Does  not  Constitute. 

5.  On  his  arraignment  defendant  informed  the  court  that  he  did 
not  wish  to  employ  counsel,  and  was  admitted  to  bail,  furnishing 
a  $10,000  cash  bail  bond.    On  the  day  of  trial^  four  months  there- 
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after,  he  stated  to  tlie  court  that  he  Was  without  counsel  to  defend 
him,  but  did  not  ask  for  time  to  procure  counsel,  and  the  trial  pro- 
ceeded. Held,  that  nothing  short  of  refusal  b^  the  court,  on  appli- 
cation to  it  for  time  to  procure  counsel,  disclosing  a  substantial 
reason  why  defendant  had  not  done  so,  will  justify  a  conclusion  that 
defendant  was  denied  his  constitutional  right  to  be  heard  by  counsel. 

Same — Verdict — ^Misspelling  of  Word — Effect. 

6.  The  misspelling  of  the  word  "discretion"  in  that  part  of  the 
verdict  in  which  the  jury  left  the  punishment  to  the  "discreation  of 
the  court"  did  not  render  the  judgment  in\-alid. 

Same — Excessive   Punishment. 

7.  The  judgment  imposing  a  fine  of  $3,000  and  sentencing  defendant 
to  imprisonment  for  a  term  of  not  less  than  four  nor  more  than  eight 
years,  held  not  excessive. 

Same — Trial — ^Failure    to    Object    to    Instructions    or    Evidence — Error — 
Waiver. 

8.  In  the  absence  of  objections  to  the  giving  of  instructions  or  the 
admission  of  evidence/ assignments  of  error  based  upon  alleged  error 
in  that  regard  cannot  be  considered  on  appeal. 

ON  MOTION  FOB  EBHEABINa. 

Criminal   Law — Judgment — Modification   After   Rendition — Procedure^ 

9.  After  a  judgment  has  been  rendered,  the  court  cannot  change 
or  modify  it  except  upon  motion  for  new  trial,  if  such  procedure  is 
applicable  to  the  particular  ease;  otherwise  resort  for  relief  must  be 
had  to  the  appellate  court. 

Same — Judgment — What   Does  not  Constitute   Modification. 

10.  'VHiere  the  judgment  after  imposing  a  sentence  of  imprisonment 
provided  that  defendant  pay  a  fine,  "and  in  case  said  fine  be  not 
paid  at  the  expiration  of  the  foregoing  sentence,"  he  be  confined  in 
the  prison  for  a  certain  additional  period,  the  court  on  the  next  day 
ordered  the  clerk  to  apply  a  sum  suf&cient  to  the  payment  of  the 
fine  out  of  the  cash  bail  in  his  hands,  not  fixing  any  date  for  its 
payment,  but  simply  making  provision  for  its  satisfaction  as  required 
by  Chapter  11,  Extra.  Sees.  Laws  1918,  its  action  did  not  amount  to 
a   modification   of  the   judgment. 

Same — Order  After  Final  Judgment  Appealable. 

11.  From  an  order  made  after  final  judgment  in  a  criminal  case, 
defendant  may  appeal,  under  section  9397,  Revised   Codes. 

Same — Execution  of  Judgment — When   Stayed. 

12.  Execution  of  a  judgment  in  a  criminal  case  is  not  stayed  by 
appeal,  but  may  be  stayed  by  filing  with  the  clerk  a  certificate  of 
probable  cause  issued  by  the  judge  or  a  justice  of  the  supreme  court. 

Appeals  from  District  Court,  Madison  County;  Wm.  A. 
Clark,  Judge. 

Louis  L.  Fowler  was  convicted  of  sedition  and  appeals  from 
the  judgment  of  conviction,  from  an  order  denying  his  motion 
for  a  new  trial,  and  from  an  order  made  after  judgment. 
Affirmed. 
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Mr.  Oeo.  D.  Pease,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

According  to  the  information,  there  is  no  allegation  that 
any  statements  were  made  by  the  defendant  to  any  person  or 
persons,  or  within  the  presence  of  any  person  or  persons,  nor 
is  any  particular  place  mentioned  in  the  information  where 
such  conversation  occurred,  except  by  the  general  allegation 
that  they  occurred  in  Madison  county.  In  other  words,  the 
particulars  of  time,  places  and  persons  present  were  not  men- 
tioned or  described  in  the  information,  and  for  that  reason  the 
appellant  respectfully  contends  that  the  information  itself  is 
fatally  defective.  {PTielan  et  al.  v.  Umted  States,  also  Collins 
V.  United  States,  decided  October  28,  1918,  by  the  circuit  court 
of  appeals  for  the  ninth  district.) 

The  court  erred  in  refusing  to  continue  the  trial  of  the  case 
when  the  defendant  appeared  without  counsel.  (State  v. 
Moore,  61  Kan.  732,  60  Pac.  748.)  The  record  in  this  case, 
from  the  time  the  defendant  plead  until  after  judgment  was 
entered,  bristles  with  errors  that  either  could  have  been  pre- 
vented had  counsel  been  in  the  case,  or  at  least  exceptions 
taken  that  would  have  insured  the  defendant  of  the  preser- 
vation of  his  rights.  The  insufficiency  of  the  information,  the 
different  offenses  charged  therein,  the  inadmissibility  of  other 
acts  than  those  charged  in  the  information  without  any  in- 
struction whatever  in  limiting  the  scope  of  suclr  evidence,  the 
failure  to  present  any  evidence  on  the  part  of  the  defend- 
ant, the  absence  of  material  witnesses,  and  the  absence  of 
any  showing  made  at  the  time  of  the  trial  for  such  wit- 
nesses, the  absence  of  any  instructions  upon  the  part  of  the 
defendant,  the  giving  of  erroneous  instructions,  the  receiving 
of  a  defective  verdict,  the  absence  of  any  motion  in  arrest  of 
judgment,  the  making  of  the  order  after  judgment  without 
notice  or  without  objection  or  exception,  are  all  matters  that 
have  found  their  place  in  this  record  because  of  the  absence 
of  experienced  counsel,  and  each  and  all  of  the  same  are  mat- 
ters that  interfered  with  the  substantial  rights  of  the  defend- 
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ant  and  prevented  him  from  having  a  fair  and  impartial  trial 
in  the  lower  court.  {People  v.  Blevins,  251  111.  381,  Ann.  Cas. 
1912C,  451,  96  N.  E.  214.)  The  burden  is  at  all  times  upon 
the  state,  its  prosecuting  officer,  and  the  trial  court,  to  see 
that  the  defendant  receives  a  fair  trial,  and  if  they  fail  in  this 
respect,  even  though  he  be  without  counsel,  a  higher  court  wilL 
give  to  him  the  rights  guaranteed  by  the  Constitution.  (State 
V.  Kanakaris,  54  Mont.  180,  169  Pac.  42 ;  Farris  v.  People,  129 
111.  521,  16  Am.  St.  Rep.  283,  4  L.  R.  A.  582,  21  N.  E.  821.) 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Otto  A.  Gerth, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief ; 
Mr.  L.  A,  Foot,  Assistant  Attorney  General,  argued  the  cause 
orally. 

In  the  Constitution  of  Montana,  Article  III,  section  16,  we 
find  a  provision  as  follows:  ''In  all  criminal  prosecutions  the 
accused  shall  have  the  right'  to  appear  and  defend  in  person 
and  by  counsel,  etc."  Courts  have  generally  interpreted  such 
a  provision  to  mean  that  the  defendant  shall  not  have  the  right 
to  appear  both  in  person  and  by  counsel  so  far  as  court  pro- 
cedure is  concerned,  but  that  he  may  appear  either  in  person 
or  by  counsel.  In  other  words,  he  has  the  privilege  of  con- 
ducting court  proceedings  himself  or  he  may  do  so  through 
counsel.  This  privilege  was  certainly  extended  in  this  case. 
He  expressly  stated  to  the  court  that  he  had  no  counsel  and 
did  not  care  for  one  when  he  was  arraigned.  Section  9188 
of  the  Criminal  Code  provides  that  a  defendant  charged  with 
a  crime  must  be  informed  of  his  right  to  counsel.  If  he  de- 
sires the  aid  of  counsel  and  is  unable  to  employ  one,  the  court 
must  assign  counsel  to  defend  him.  In  this  case  it  is  not  a 
question  of  inability  to  employ  counsel,  but  it  was  only  a  ques- 
tion of  time.     (See  8  R.  C.  L.,  p.  3,  sec.  39.) 

In  the  case  of  Dietz  v.  State,  149  Wis.  462,  Ann.  Cas.  1913C, 
732,  136  N.  W.  166,  we  have  a  situation  somewhat  similar  to 
the  case  at  bar.  The  only  difference  is  that  instead  of  the  de- 
fendant advising  the  trial  court  on  arraignment  that  he  did 


350  State  v.  Fowler.  [Mar.  T.  '21 

[59  Mont.  346.] 

not  desire  counsel,  he  advised  said  court  at  the  time  of  the 
trial  of  this  fact.  The  defendant  in  that  case  was  convicted 
of  murder,  and  thereafter  he  employed  counsel,  who  moved  for 
a  new  trial  upon  the  ground  that  the  defendant  did  not  have 
the  benefit  of  counsel  at  the  trial,  and  for  that  reason  many 
and  grave  errors  were  permitted  which  an  experienced  lawyer 
might  have  prevented.  The  court  held  the  contention  with- 
out merit.  (See,  also,  State  v.  Yoe's,  67  W.  Va.  546,  140  Am. 
St.  Rep.  978,  68  S.  E.  181;  Barnes  v.  Commonwealth,  92  Va. 
794,  23  S.  E.  784.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Appeals  by  the  defendant  from  a  judgment  convicting  him 
of  the  crime  of  sedition  and  from  an  order  denying  his  motion 
for  a  new  trial. 

Omitting  the  formal  parts,  the  information  charges:  "That 
the  said  Louis  L.  Fowler,  whose  true  name  the  county  attor- 
ney is  informed  is  Joseph  Clingenhoefer,  on  or  about  the  tenth 
day  of  April,  1918,  at  the  county  of  Madison,  state  of  Mon- 
tana, and  when  the  United  States  was  engaged  in  war,  did  wil- 
fully, unlawfully,  wrongfully  and  feloniously  utter  and  publish 
disloyal,  profane,  violent,  scurrilous,  contemptuous,  slurring 
?ind  abusive  language  about  and  concerning  the  soldiers  of  the 
United  States,  by  stating  with  reference  to  the  raising  of 
wheat  to  feed  our  soldiers,  *Let  the  sons-of -bitches  eat  hay,' 
thereby  advocating  the  curtailment  of  production  of  things 
and  products  necessary  and  essential  in  the  prosecution  of  the 
war,  with  intent  by  such  curtailment  to  cripple  and  hinder  the 
United  States  in  the  prosecution  of  the  war;  and  said  defend- 
ant said,  *This  is  not  our  war;  we  have  no  business  being  in 
this  war;  Wilson  did  not  do  right  in  getting  us  into  this  war 
to  fight  somebody  else's  battles';  and  defendant  said,  with 
reference  to  the  war,  *  If  I  do  any  fighting  in  this  war,  I  will 
fight  the  British,'  and  further  said,  referring  to  a  soldier 
dressed  in  uniform,  'Anyone  who  will  wear  the  uniform  of 
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the  United  States  is  a  damned  fool  * ;  and  with  reference  to  the 
purchase  of  Liberty  Bonds,  defendant  said,  *I  will  not  buy- 
Liberty  Bonds  but  will  dispose  of  my  property,  go  to  South 
America  and  let  Germany  have  my  money,'  and  said  with 
reference  to  the  person  who  asked  him  to  buy  Liberty  Bonds, 
*He  must  think  I  am  a  damned  fool,  to  buy  Liberty  Bonds, 
and  go  against  my  own';  that  the  language  so  used  by  the  de- 
fendant was  calculated  to  bring  the  form  of  the  government 
of  the  United  States,  the  soldiers  of  the  United  States,  and  the 
uniform  of  the  army  into  contempt,  scorn,  contumely  and  dis- 
repute, and  said  language  so  used  by  defendant  was  calculated 
to  incite  and  inflame  resistance  to  the  duly  constituted  federal 
and  state  authority  in  connection  with  the  prosecution  of  the 
war,  contrary  to  the  form,  force  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Montana." 

1.  The  contention  is  made  that  the  Act  of  the  legislature 
[1]  which  defines  the  crime  of  sedition  and  prescribes  its 
punishment  (Chap.  11,  Laws  Extra.  Session,  Fifteenth  Legis- 
lative Assembly  1918),  is  unconstitutional,  in  that  the  subject 
matter  of  it  is  one  upon  which  the  Congress  of  the  United 
States  alone  may  legislate.  The  same  contention  was  made 
and  overruled  by  this  court  in  the  case  of  State  v.  Kdhn,  56 
Mont.  108,  182  Pac.  107.  Reference  to  what  was  said  on  this 
subject  in  that  case  is  a  sufScient  answer  to  the  argument 
now  made  by  counsel. 

2.  It  is  argued  that  the  facts  stated  in  the  information  do 
[2*  3]  not  constitute  a  public  offense,  in  that  it  is  not  alleged 
that  the  language  charged  to  be  seditious  was  uttered  by  the 
defendant  either  in  the  presence  of  or  to  any  person  or  per- 
sons, or  at  any  particular  place  in  Madison  county.  Besides 
charging  that  the  defendant  did  *' utter  and  publish  disloyal, 
profane,  violent,  scurrilous,  contemptuous,  slurring  and  abusive 
language  about  and  concerning  the  soldiers  of  the  United 
States,"  following  these  qualifying  words  the  information  sets 
forth  the  language  used,  the  place,  that  is,  the  county  where 
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publication  was  made,  and  also  the  time  when  the  language 
was  used«  The  allegation  that  the  crime  was  committed  in 
Madison  county  is  a  sufficient  allegation  of  the  place.  This 
is  sufficient  to  meet  the  requirements  of  the  provisions  pre- 
scribing its  form  and  contents.  (Rev.  Codes,  sees.  9147-9149.) 
Eliminating  all  of  the  other  language  charged  to  have  been 
uttered  by  the  defendant,  the  expression,  '*L^t  the  sons-of- 
bitches  eat  hay,"  referring  to  the  raising  of  wheat  to  feed  our 
soldiers,  comes  clearly  within  the  terms  of  the  statute.  At  the 
time  the  words  were  uttered  there  were  no  soldiers  for  whom 
wheat  was  or  could  be  raised  in  Montana,  other  than  the 
soldiers  of  the  United  States.  That  the  expression  comes 
within  the  qualifications  embodied  in  the  terms'' contemptuous '* 
and  ''slurring"  employed  in  the  statute  and  charged  in  the  in- 
formation, cannot  be  questioned.  That  it  was  used  in  the 
presence  of  others  is  comprehended  in  the  meaning  of  the 
word  "publish";  for  the  sense  in  which  this  term  is  ordinarily 
understood, — the  meaning  to  be  assigned  to  it  here, — ^is  "to 
make  public;  to  make  known  to  people  in  general;  to  divulge, 
as  a  private  transaction."  (Webster's  International  Diction- 
ary.) The  discussion  of  the  information  in  the  case  of  State 
V.  Wu^nan,  56  Mont.  600,  186  Pac.  1,  is  applicable  to  the  one 
in  hand.  Conceding,  however,  for  present  purposes,  that  the 
information  is  indefinite  in  that  it  omits  to  state  the  names  of 
the  person  or  persons  in  whose  presence  and  hearing  the  state- 
ment was  made,  no  objection  was  made  to  it  in  the  court  be- 
[4]  low  by  demurrer  under  section  9200  of  the  Revised 
Codes.  By  pleading  to  the  information  the  defendant  waived 
all  objections  to  its  sufficiency,  "except  that  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  indictment 
or  information,  or  that  the  facts  stated  do  not  constitute  a 
public  offense,  may  be  taken  at  the  trial,  under  the  plea  of  not 
guilty,  or  after  the  trial,  in  arrest  of  judgment."  (Rev. 
Codes,  sec.  9208;  State  v.  Newman,  34  Mont.  434,  87  Pac.  462; 
State  V.  Tudor,  47  Mont.  185,  131  Pac.  632 ;  State  v.  Vinw,  50 
Mont.  27,  144  Pac.  773.)     The  same  may  be  said  of  the  con- 
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tention,  incidentally  made,  that  the  information  charges  more 
than  one  offense.     {State  v.  Rodgers,  40  Mont.  248,  106  Pac.  3; 
State  V.  Mahoney,  24  Mont.  281,  61  Pac.  647.) 
3.  It  is  contended  that  the  court  erred  in  refusing  to  grant 

» 

[5]  defendant  a  continuance  when  the  cause  was  called  for 
trial  because  he  appeared  without  counsel.  The  facts  in  this 
connection  are  the  following:  The  defendant  was  arraigned  for 
his  plea  to  the  information  on  May  11,  1918.  At  that  time  he 
stated  to  the  court  that  he  did  not  wish  to  employ  counsel  to 
defend  him  but  desired  to  proceed  without  counsel.  He  there- 
upon entered  his  plea  of  not  guilty  and  was  admitted  to  bail 
in  the  sum  of  $10,000,  which  he  gave  by  depositing  with  the 
clerk  that  amount  in  cash.  On  September  9,  the  court  called 
its  calendar  and  the  cause  was  set  for  trial  at  2  o'clock  on 
October  16.  On  that  day,  at  the  hour  fixed,  the  cause  came 
on  regularly  for  trial,  whereupon  the  defendant  stated  that  he 
was  without  counsel  to  defend  him.  The  court  explained  to 
him  that  he  had  had  ample  time  to  obtain  counsel  and  he  must 
proceed  with  the  trial. 

It  will  be  noted  that  the  defendant  did  not  ask  time  to  pro- 
cure counsel,  but  merely  stated  that  he  was  without  counsel. 
Under  the  circumstances  we  do  not  think  the  court  deprived 
him  of  any  constitutional  right,  as  counsel  contends.  Having 
at  the  time  of  his  arraignment  expressly  stated  that  he  did  not 
desire  counsel  to  defend  him,  and  having  had  ample  time 
thereafter  to  procure  counsel  and  prepare  his  defense,  we  do 
not  think  he  may  now  insist  with  good  grace  that  he  was  not 
accorded  every  right  to  which  he  was  entitled.  We  are  con- 
firmed in  this  view  when  we  call  to  mind  that  he  is  a  man  of 
ample  means,  which  is  demonstrated  by  the  fact  that  he  was 
able  to  deposit  $10,000  in  cash  for  his  bail,  as  well  as  by  the 
further  fact  that  he  is  apparently  a  prosperous  farmer,  and 
therefore  a  man  of  fair  average  intelligence,  who  could  appre- 
ciate the  seriousness  of  the  charge  preferred  against  him.  So 
far  as  we  can  judge  from  what  occurred  at  the  time,  the  de- 
fendant did  not  express  a  desire  for  counsel,  nor  did  he  in- 
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timate  to  the  court  that  he  would  procure  counsel  if  he  should 
be  allowed  time  to  do  so.  The  court  had  no  a^urance  that  if 
he  should  be  granted  time  he  would  be  more  assiduous  than  he 
had  been  since  he  had  entered  his  plea  or  since  he  had  been 
notified  of  the  setting  of  the  cause  for  trial.  The  Constitu- 
tion guarantees  every  def^dant  the  right  to  be  heard  by  him- 
self, as  well  as  by  counsel.  It  is  held  by  the  courts,  however, 
that  this  right  is  different  in  its  nature  from  the  right  of  trial 
by  jury.  The  guaranty  of  the  latter  is  prohibitive  in  char- 
acter and  cannot  be  waived.  (State  v.  Koch,  33  Mont.  490,  85 
Pac.  272;  State  v.  Maine,  27  Conn.  281;  State  v.  Yoes,  67 
W.  Va.  546,  140  Am.  St.  Rep.  978,  68  S.  E.  181 ;  Thompson  on 
Trials,  sec.  2149.-)  The  right  to  appear  by  counsel  is  a  per- 
sonal privilege  to  be  availed  of  by  the  accused  at  his  pleasure, 
and,  if  he  is  sui  juris  and  not  laboring  under  any  disability,  he 
may  act  as  his  own  counsel.  If  he  elects  to  do  this — 'being 
able  financially  to  employ  counsel — ^he  is  not  entitled  to  a  new 
trial  on  the  ground  that  he  was  not  represented  by  counsel. 
(Barnes  v.  Commonwealth,  92  Va.  794,  23  S.  E.  784;  State  v. 
WilUams,  45  La.  Ann.  736,  12  South.  932;  R.  C.  L.  83;  and 
cases  cited  supra,)  Section  9188  of  the  Revised  Codes  declares 
that  the  defendant  must  be  informed  of  his  right  to  counsel. 
If  he  desires  but  is  unable  to  employ  one,  the  court  must  ap- 
point one  for  him,  but  when  he,  as  here,  has  notified  the  court 
that  he  does  not  desire  counsel,  he  indicates  his  election  to  rely 
upon  his  own  skill  and  ability,  and  the  court  may  proceed  with 
the  trial  in  the  ordinary  way.  Under  these  circumstances  we 
think  nothing  short  .of  a  refusal  of  an  application  to  the  court 
by  the  defendant  for  time  to  procure  counsel,  disclosing  a  sub- 
stantial reason  why  he  has  not  done  so,  would  be  a  sufficient 
reason  to  justify  a  conclusion  that  the  court  has  violated  his 
constitutional  rights. 

4.  The  jury  returned  the  following  verdict:  **We,  the  jury 
[6]  in  the  above-entitled  action,  find  the  defendant,  Louis  L« 
Fowler,  guilty  of  the  crime  of  sedition  in  manner  and  form  as 
charged  in  the  information  and  fix  and  assess  his  punishment 
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at  the  disoreat'ion  of  the  court."  The  contention  is  made  that 
it  is  rendered  so  defective  by  the  misapelling  of  the  word  '*  dis- 
cretion'' that  judgment  should  not  be  rendered  upon  it.  There 
can  be  no  doubt  what  the  jury  intended,  viz,,  to  find  the  de- 
fendant guilty  as  charged,  .and  to  leave  the  punishment  to  be 
fixed  by  the  court.  Section  9330  of  the  Revised  Codes  author- 
izes this  to  be  done.  If  it  be  conceded,  however,  that  the  lat- 
ter part  of  the  verdict  is  unintelligible,  this  may  be  omitted 
entirely,  leaving  a  categorical  finding  of  guilty  of  the  crime  as 
chained  in  the  information.  Under  section  9330,  supra,  it  was 
the  duty  of  the  court  to  eliminate  this  part  of  the  verdict  and 
to  assess  the  punishment  which  in  its  discretion  it  thought 
proper,  within  the  limits  prescribed  by  the  statute.  (In  re 
Collins,  51  Mont.  215,  152  Pac.  40;  Ex  parte  Gomez,  52  Mont. 
189,  156  Pac.  1078.)     There  is  no  merit  in  the  contention. 

5.  It  is  said  that  the  court  imposed  an  excessive  punishment. 
[7]  It  adjudged  the  defendant  to  pay  a  fine  of  $3,000  and 
to  undergo  imprisonment  in  the  state  prison  for  a  term  of  not 
less  than  four  nor  more  than  eight  years.  The  statute  declares 
that  *' every  person  found  guilty  of  the  crime  of  sedition  shall 
be  punished  for  each  offense  by  a  fine  of  not  less  than  $200 
nor  more  than  $20,000,  or  by  imprisonment  in  the  state  prison 
for  not  less  than  one  year  nor  more  than  twenty  years,  or  by  both 
such  fine  and  imprisonment."  It  is  apparent  that  the  penalty 
inflicted  upon  the  defendant  is  well  within  the  utmost  limit  to 
which  the  court  could  go.  There  was  no  error.  After  read- 
ing the  evidence,  keeping  in  mind  that  the  defendant  was  not 
represented  by  counsel,  we  are  inclined  to  the  opinion  that 
the  penalty  involved  was  severe.  Nevertheless,  this  is  a  matter 
with  which  this  court  has  nothing  to  do.  If  the  defendant  de- 
sires relief  in  this  regard,  he  should  apply  to  the  executive 
department  of  the  government,  in  which  is  lodged  the  power  of 
commutation  or  pardon. 

6.  Contention  is  made  that  the  verdict  is  contrary  to  the  evi- 
dence.   We  have  read  the  evidence  with  the  care  which  the 


356  State  v.  Fowler.  [Mar.  T.  '21 

[59  Mont.  3^.] 

importance  of  this  ftase  to  the  defendant  requires.    We  find 
that  it  is  amply  sufficient  to  sustain  the  verdict. 

7.  The  rest  of  the  fifteen  assignments  of  error  argued  by 
counsel  are  predicated  upon  the  giving  of  one  instruction,  sev- 
eral rulings  upon  questions  of  evidence,  and  an  order  made  by 
the  court  after  judgment,  directing  the  clerk  to  apply  $3,000 
of  the  cash  deposited  by  the  defendant  for  his  bail,  to  the  pay- 
[8]  ment  of  the  fine.  No  objection  was  made  to  the  instruc- 
tion nor  was  any  made  to  the  introduction  of  any  of  the  evi- 
dence. These  assignments  based  upon  error  in  the  instruction 
and  in  the  rulings  upon  questions  of  evidence,  therefore,  can- 
not be  considered.  The  order  directing  the  clerk  to  appro- 
priate a  part  of  the  cash  bail  to  the  payment  of  the  fine  is  not 
reviewable  on  appeal  from  the  judgment,  nor  is  it  a  matter 
which  arose  on  the  motion  for  a  new  trial. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Associate  'Justices  Betnolds,  Coopeb,  Holloway  and 
Qalen  concur. 


(Decided  May  2,  1921.) 

On  Motion  fob  Beuearinq. 

[197  Pac.   847.] 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

In  a  petition  for  rehearing,  counsel  calls  attention  to  the 
fact  that  besides  the  appeals  from  the  judgment  and  the  order 
denying  the  motion  for  a  new  trial,  defendant  also  took  a 
separate  appeal  from  an  order  after  judgment  directing  the 
clerk  to  apply  a  portion  of  the  cash  deposited  by  the  defend- 
aiit  for  bail  to  the  payment  of  the  fine  imposed  by  the  judg- 
ment. It  is  true  that  the  appeal  from  this  order  was  over- 
looked.   The  appeals  from  the  judgment  and  this  order  were 
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taken  on  October  22,  toui  days  after  the  judgment  was  pro- 
nounced, and  the  appeal  from  the  order  denying  the  new  trial 
was  taken  on  April  7,  1919,  several  months  later,  the  appeals 
being  presented  in  this  court  by  two  transcripts  filed  under 
separate  numbers.  The  oversight  is  due  to  the  fact  that  the 
court  proceeded  upon  the  assumption,  without  critical  exam- 
ination of  the  notice,  that  the  former  was  a  record  of  an  ap- 
peal from  the  judgment  only.  But  it  does  not  follow  that  by 
reason  of  this  oversight  a  rehearing  should  be  granted. 

Counsel  insists  that  the  judgment  expressly  granted  the  de- 
[9,  10]  fendant  the  privilege  of  paying  the  fine  at  the  ex- 
piration of  the  term  of  imprisonment  and  that  the  order  modi- 
fied the  judgment  by  taking  away  this  privilege,  which  the 
court  was  without  jurisdiction  to  do.  If  counsel's  assumption 
were  justified  by  the  record,  his  conclusion  would  be  correct. 
After  a  court  has  rendered  such  a  final  judgment  as  it  intends 
to  render,  it  cannot  thereafter  change  or  modify  it  except 
upon  a  motion  for  new  trial,  if  this  method  is  applicable  to  the 
particular  proceeding;  otherwise,  the  aggrieved  party  must  re- 
sort for  relief  to  the  appellate  court.  When  the  judgment  has 
been  rendered,  the  court  loses  jurisdiction  over  the  subject 
matter,  other  than  to  see  that  the  entry  of  it  as  rendered  is 
made  by  the  clerk  and  that  the  rights  fixed  by  it  are  properly 
enforced.  {Siaie  ex  rel.  McHatton  v.  District  Court,  55  Mont. 
324,  176  Pac.  608,  and  cases  cited.)  When  we  examine  the 
judgment  and  order,  however,  we  find  no  foundation  for  coun- 
sel's  assumption.  The  judgment,  after  imposing  the  imprison- 
ment, adds:  ''And  that  said  defendant  be  fined  in  the  sum  of 
three  thousand  dollars,  and  in  case  said  fine  be  not  paid  at  the 
expiration  of  the  foregoing  sentence,  that  he  be  confined  in  the 
said  state  prison  at  Deer  Lodge,  for  a  period  represented  by 
a  credit  of  two  dollars  per  day  until  the  amount  of  the  said 
fine  is  fully  paid."  The  defendant  was  then  remanded  to  the 
custody  of  the  sheriff,  to  be  by  him  delivered  into  the  custody 
of  the  proper  officer  of  the  state  prison.  In  other  words,  the 
judgment  was  put  in  process  of  execution.    It  did  not  assume 
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to  fix  any  date  for  the  payment  of  the  fine,  tut  merely  made 
provision  for  its  payment  or  satisfaction  as  the  statute  pro- 
vides.    (Chap.  11,  15th  Extra.  Sess.,  p.  28.) 

In  view  of  the  fact  that  the  deposit  was  in  the  hands  of  the 
clerk,  it  was  his  duty,  under  direction  of  the  court,  to  apply 
it  in  satisfaction  of  the  fine.  (Rev.  Codes,  sec.  9463.)  The 
judgment  was  pronounced  on  October  18.  On  the  next  day 
the  court,  referring  to  the  judgment,  made  an  order  as  fol- 
lows: *'It  is  hereby  ordered  that  the  said  clerk  of  this  court 
do  apply  out  of  the  $10,000  in  his  hands  belonging  to  the  said 
Louis  L.  Fowler  the  sum  of  $3,000  in  satisfaction  of  said  fine, 
which  said  sum  shall  be  disposed  of  as  follows":  The  follow- 
ing part  of  the  order  contains  directions  to  the  clerk  to  make 
disposition  of  the  fine  as  required  by  other  provisions  of  the 
Cpde. 

The  order  having  been  made  after  judgment,  the  defendant 
[11,  12]  was  entitled  to  appeal  from  it  (Bev.  Codes,  sec. 
9397),  and  it  is  conceded  that  if,  in  making  it,  the  court  had 
presumed  to  modify  the  judgment,  he  would  have  been  entitled 
to  complain.  Such,  however,  was  not  the  case.  The  order  did 
not  assume  to  change  the  judgment  in  any  respect.  The  judg- 
ment was  subject  to  execution,  as  soon  as  it  was  pronounced 
and  entered,  both  with  respect  to  the  imprisonment  and  the 
fine.  The  order  was  a  proper  exercise  of  the  power  vested  in 
the  court  by  the  statute  for  the  execution  of  the  judgment 
pro  tanto.  Though  the  appeal  from  the  judgment  was  taken 
within  four  days  after  it  was  rendered,  its  execution  was  not 
stayed  until  the  defendant  had  filed  with  the  clerk  a  certificate 
of  the  judge  or  of  a  justice  of  this  court,  that  in  his  opinion 
there  was  probable  cause  for  the  appeal.  (Rev.  Codes,  sec. 
9403.)  On  November  24,  more  than  thirty  days  after  the 
judgment  was  pronounced  and  entered,  a  certificate  of  prob- 
able cause  was  granted  by  one  of  the  justices  of  this  court, 
which  operated  as  a  stay  until  the  appeal  should  be  deter- 
mined. Until  this  occurred,  it  was  the  duty  of  the  district 
court  to  proceed  with  its  execution.    There  was  therefore  no 
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error  committed  by  it  in  taking  the  action  it  did.    The  con- 
tention of  counsel  is  without  merit    The  petition  is  denied. 

Associate    Justices    Bbynolds^    Cooper,    Holloway    and 
Galen  concur. 


MINNEAPOLIS  THRESHING  MACHINE  CO.,  Appellant, 
V.  STANFORD  MERCANTILE  CO.,  Respondent. 

(No.    4,311.) 
(Sabmitted  March  11,  1921.    Decided  March  29,  19^1.) 

[197   Pac.  993.] 

Pleading — Corporate  Capacity — Oeneral  and  Specific  Denials — 
Issues — New  Trial  Order — Record  on  Appeal. 

Pleading — Corporate  Capacity — General  Denial — Raises  No  Issue. 

1.  A  general  denial  did  not  put  in  issue  the  allegation  of  plaintiif's 
corporate  capacity. 

Same — Corporate  Capacity — Specific  Denial — Nonsuit. 

2.  Where  the  question  of  plaintiff's  corporate  capacity  was  raised 
by  specific  denial,  it  devolyed  upon  it  to  prove  its  allegation  of  cor- 
porate existence,  failing  in  which  it  was  properly  nonsuited. 

New  Trial  Order — ^Record  on  Appeal — Must  Contain  Judgment-roll. 

3.  Under  sections  6799  and  7114,  Revised  Codes,  the  record  on  appeal 
from  an  order  overruling  a  motion  for  new  trial  must,  among  other 
things,  contain  the  judgment-roll  or  such  parts  thereof  as  may  be 
necessary  to  be  considered  on  the  appeal. 

Bame — ^^eeord  on  Appeal — Must  Contain  Judgment. 

4.  Unless  appellant  procures  an  order  from  the  supreme  court  or 
a  justice  thereof,  under  section  7115,  Revised  Codes,  permitting  an 
abbreviated  record  to  be  filed  by  omitting  any  part  of  the  judgment- 
roll,  the  record  on  appeal  from  an  order  overruling  a  motion  for  new 
trial  must  eontain  the  complete  judgment-roll,  and,  therefore,  the 
judgment. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayres, 
Judge. 

1.  What  is  suiBcient  allegation  of  corporate  existence  in  action  by 
or  againit  corporation,  see  note  ia  Axul  Gas.  1913C,  835. 
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AcnoN  by  the  Minneapolis  Threshing  Machine  Company 
against  the  Stanford  Mercantile  Company.  Nonsuit  granted. 
Plaintiff  appeals  from  an  order  overruling  its  motion  for  new 
trial.    Affirmed. 

Messrs.  McKemie  <6  McKenzie,  for  Appellant,  submitted  a 
brief;  Mr,  John  McKemie  argued  the  cause  orally. 

Messrs,  Belden  &  De  Kalb,  for  Respondent,  submitted  a 
brief;  Mr.  H.  L.  De  KM  argued  the  cause  orally. 

MB.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

One  Louis  Ealous  gave  to  plaintiff  a  chattel  mortgage  upon 
certain  personal  property,  which  mortgaged  property  was  sold 
by  defendant  without  consent  of  plaintiff.  It  ia  contended  by 
plaintiff  that  defendant  was  a  trespasser  and  committed  a  tort 
in  making  the  sale,  and  that-  plaintiff  thereby  has  an  action  in 
conversion  against  defendant.  Plaintiff  expressly  waives  the 
tort,  however,  affirms  the  sale,  and  sues  to  recover  the  sale 
price  of  the  property.  At  the  close  of  plaintiff's  evidence,  de- 
fendant  moved  for  a  nonsuit,  which  motion  was  granted. 
Plaintiff  made  a  motion  for  new  trial,  which  motion  was  over- 
ruled. Appeal  was  taken  from  the  order  overruling  the 
motion. 

It  is  contended  by  defendant  that  such  motion  was  properly 
[1]  granted,  because,  among  other  reasons,  there  was  no  proof 
that  plaintiff  was  a  corporation.  The  complaint  alleges  **that 
during  all  the  tiines  and  dates  hereinafter  mentioned,  plaintiff 
was,  and  ever  since  has  been,  and  now  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Minnesota."  The  answer  of  defendant  specifically 
denies  these  allegations.  It  has  been  decided  by  this  court  in 
several  cases  that  a  general  denial  does  not  raise  the  question 
of  the  corporate  capacity  of  plaintiff   {O'DonnM  v.  City  of 
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Butte,  44  Mont.  97,  119  Pac.  281;  First  National  Bank  v. 
Smith,  44  Mont.  305,  119  Pac.  784;  WiUobum  Ranch  Co.  v. 
Yegen,  49  Mont.  101,  140  Pac.  231) ;  but  it  has  also  been  held 
that  the  question  can  be  raised  by  specific  denial,  and  that  in 
such  case  it  devolves  upon  plaintiff  to  prove  the  allegations  of 
corporate  existence  the  same  as  any  other  issue  in  the  case. 
(Milwaukee  Oold  E.  Co,  v.  Gordon,  37  Mont.  209,  95  Pac. 
995.)  As  defendant  m^e  specific  denial  of  these  particular 
allegations,  the  obligation  then  rested  upon  plaintiff  to  prove 
its  corporate  existence.  As  no  proof  whatever  was  offered 
upon  this  question,  the  court  did  not  err  in  granting  motion 
for  nonsuit. 

Appellant  failed  to  incorporate  in  the  transcript  the  judg- 
[2, 3]  ment  entered  by  the  trial  court,  and  contends  that  on  an 
appeal  from  an  order  overruling  motion  for  new  trial  it  is  not 
necessary  so  to  include  such  judgment.  Sections  6799  and 
7414,  Revised  Codes,  set  forth  what  should  be  included  in  the 
record  on  appeal  from  an  order  overruling  the  motion  for  new 
trial,  which  includes  the  judgment-roll  or  such  parts  thereof  as 
may  be  necessary  to  be  considered  on  the  appeal.  Section 
7115  provides  the  manner  in  which  it  shall  be  determined  what 
part  of  the  judgment-roll  may  be  omitted  as  immaterial. 
Under  this  section,  if  appellant  desires  to  omit  any  part  of  the 
judgment-roll,  he  must  present  to  the  supreme  court,  or  a  jus- 
tice thereof,  a  copy  of  the  record  from  which  are  omitted 
those  parts  thereof  which  appellant  believes  to  be  immaterial, 
and  thereupon,  if  it  shall  appear  prima  facie  that  the  parts 
thereof  are  so  immaterial,  the  court,  or  justice,  shall  make  an 
order  allowing  such  fibbreviated  record  to  be  served  and  filed 
as  the  transcript  on  appeal.  Unless  such  order  is  procured, 
the  record  on  appeal  from  order  overruling  motion  for  new 
trial  should  contain  the  complete  judgment-roll.  {Lisker  v. 
O'Rourke,  28  Mont.  131,  72  Pac.  755,  on  rehearing.) 

There  are  other  questions  involved  in  the  appeal,  but  as  the 
order  of  the  trial  court  must  be  afSrmed  by  reason  of  the  fail- 
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ure  of  proof  above  mentioned,  it  is  not  necessary  to  consider 
them. 
The  order  is  affirmed. 

(Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Associatb  Justices  Coopbb, 
HoLLOWAY  and  Galen  concur. 

Behearing  denied  May  23,  1921. 


STATE,  Ebspondent,  v.  LIVBRMOEB,  Appellant. 

(No.   4,696.) 
(Submitted  March  8,  1921.    Decided  March  29,  1921.)] 

[196  Pac.  977.] 

Criminal  Law — Grand  Larceny — Prior  Conviction — Namss — 
Identity — Presumptions — Im^oper  Instruction — Evidence — 
Admiss^mty. 

Grand  Larceny — Prior  Conviction — Identity  of  Defendant — Presumptions — 
Improper  Instruction. 

1.  Defendant  was  charged  with- the  crime  of  grand  larceny  and  with 
the  prior  conviction  of  a  like  offense.  The  only  evidence  introduced 
iby  the  state  for  the  purpose  of  identifying  defendant  as  the  person 
formerly  convicted  was  the  judgment-roll  in  the  prior  action.  The 
court  instructed  the  jury  that  the  name  of  the  defendant  being  the 
same  in  both  cases,  the  presumption  followed  that  he  was  the  same 
person,  and  that  unless  such  presumption  were  controverted,  they 
were  bound  to  fiud  accordingly.  Held,  prejudicial  error,  in  that  the 
instruction  took  from  the  ju^  the  question  whether  defendant  was 
in  fact  the  same  person  who  had  suffered  prior  conviction. 

Same — Prior  Conviction — Evidence — Presumption  of  Innocence. 

2.  The  presumption  of  innocence  under  a  charge  of  prior  convictioa 
attends  the  defendant  throughout  the  trial  the  same  as  under  any 
other  charge,  and  can  only  be  removed  by  evidence  alitmde  the  judg- 
ment in  the  former  action,  convincing  the  jury  beyond  a  reasonable 
doubt  that  the  accused  is  the  same  person  formerly  convicted. 

Same — ^Evidence— Admissibility. 

3.  Evidence  offered  by  defendant  to  the  effect  that,  at  a  time 
before  he  knew  he  was  suspected  of  having  stolen  the  saddle  for  the 

1.  Identity  of  name  of  defendant  in  criminal  prosecution  with  name 
of  person  previously  convicted  as  establishing  identity  of  person,  see 
notes  in  6  Annf.  Oaa.  1026;  14  Ann.  Cas.  589. 
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lareeny  of  which  he  was  on  trial,  he  had  told  witnesB  that  someone 
bad  left  the  saddle  at  his  place  and  requested  him  to  inform  the 
owner  of  that  fact/ was  improperly  excluded. 

Appeals  from  District  Court,  HUl  County;  Frank  E. 
Carleton,  Judge. 

A.  B.  LiVERMOBB,  convicted  of  the  crime  of  grand  larceny, 
appeals  from  the  judgment  and  an  order  denying  his  motion 
for  a  new  trial.    Reversed. 

Mr.  Victor  B.  Origgs,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Wellington  D.  Bankin,  Attorney  General,  and  Mr.  Oael 
G,  Wilson,  Assistant  Attorney  Oeneral,  for  Respondent,  sub- 
mitted a  brief;  Mr.  Wilson  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

The  defendant  was  cHarged,  m  the  district  court  of  Hill 
county,  with  the  crime  of  grand  larceny  in  stealing  a  saddle 
and  other  personal  property  of  value  sufficient  to  constitute 
the  offense.  He  was  also  charged  in  the  same  information  with 
having  pleaded  guilty  to  an  offense  of  like  grade  on  January 
23,  1914,  upon  which  a  judgment  of  conviction  was  entered 
against  him.  Upon  a  plea  of  not  guilty  he  was  tried,  found 
guilty  as  charged  and  given  an  indeterminate  sentence  of  from 
ten  to  twenty  years  in  the  state  penitentiary.  Prom  the  judg- 
ment and  an  order  overruling  his  motion  f(^  a  new  trial  he 
appeals. 

Upon  the  trial,  the  state  sought  to  prove  the  substantive 
[1]  charge,  and  also  that  he  was  the  person  named  in  the 
judgment  ofv  former  conviction.  The  state  failed  to  introduce 
evidence  identifying  the  defendant  on  trial  as  the  person 
against  whom  the  former  judgment  was  pronounced,  other  than 
the  judgment-roll  in  the  former  case.  The  court,  as  a  matter 
of  law,  instructed  the  jury  that  the  name  of  the  defendant  in 
the  later  charge  being  the  same  as  that  of  the  defendant  pre- 
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viously  convicted,  the  presumption  followed  that  he  was  one 
and  the  same  person;  and,  further,  that  unless  that  presump- 
tion were  controverted,  the  jury  were  bound  to  find  in  accord- 
ance with  it.  Of  this  appellant  complains  on  the  ground  that 
the  instruction  took  away  from  the  jury  the  question  whether 
the  defendant  was  in  fact  the  same  person  who  had  suffered 
the  prior  conviction. 

Section  8897  of  the  Revised  Codes  provides  a  greater  punish- 
ment when  the  defendant  is  found  to  have  been  previously 
convicted  of  an  offense  punishable  by  imprisonment  in  the 
state  penitentiary.  When  additional  punishment  is  sought  be- 
cause of  a  prior  conviction — an  element  of  crime  itself  (sec. 
8897,  supra) — ^proof  of  it  must  be  made,  and  the  verdict  of  the 
jury  must  be  delivered  upon  that  proof.  The  truth  of  every 
averment  against  a  criminal  offender  must  be  established  by 
evidence  which  satisfies  the  jury  beyond  a  reasonable  doubt. 
{State  V.  Koch,  33  Mont.  490,  8  Ann.  Cas.  804,  85  Pac.  272.) 
The  fact  that  a  defendant  has  been  accused  and  convicted  of  a 
separate  and  distinct  offense  in  another  action  does  not  change 
the  rule  nor  serve  to  relax  it  in  the  least.  The  presumption  of 
innocence  is  just  as  potent  under  such  a  charge  as  under  any 
other,  and  must  be  preserved  in  all  its  integrity  until  the  con- 
trary appears.  In  the  case  at  bar,  the  state  is  insisting  upon 
an  increased  punishment  upon  the  bare  fact  that  the  name  of 
the  defendant  in  the  two  cases  is  the  same,  without  any  proof 
independent  of  the  judgment-roll,  to  show  it.  Identity  of 
name  is  presumptive  evidence  of  identity  of  peraon  (Rev. 
Codes,  sec.  7962,  subd.  25) — ^nothing  more;  but  in  a  criminal 
action  it  cannot  be  said,  as  a  matter  of  law,  that  it  takes  the 
place  of  a  showing,  beyond  a  reasonable  doubt,  that  the  de- 
fendant previously  convicted  is  the  person  against  whom  the 
substantive  charge  is  made.  The  effect  of  the  finding  upon  the 
averment  of  a  prior  conviction  was  to  fix  the  identity  of  the 
accused  without  any  evidence  other  than  similarity  of  name, 
and  to  bring  upon  him  the  enhanced  penalty  at  the  expense  of 
constitutional   guaranties   no  statute   can   impair.     The    jury 
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should  not  have  been  left  with  the  impression  that  identity  of 
name  signified  mor«  than  a  mere  presumption  that  the  person 
[2]  charged  was  the  person  previously  convicted.  The  court 
should  have  clearly  announced  that  the  presumption  of  inno- 
cence attending  the  defendant  throughout  the  trial  could  only 
be  removed  by  evidence  aliunde  the  judgment,  convincing  the 
jury  beyond  a  reasonable  doubt  that  the  A.  B.  Livermore  on 
trial  was  the  person  against  whom  a  similar  judgment  already 
stood.  Had  the  attention  of  the  court  been  called  to  the  opin- 
ion of  Chief  Justice  Brantly  in  the  case  above  elucidating  this 
important  principle,  the  error  now  complained  of  would  have 
been  avoided.  There  the  court  told  the  jury  that  they  could 
find  the  defendant  guilty  of  murder  in  any  of  itS'  degrees,  or 
of  voluntary  or  involuntary  manslaughter,  but  they  could  not 
acquit  him.  This  was  held  to  be  reversible  error  because  the 
court  took  from  the  jury  a  substantive  issue  of  fact  by  declar- 
ing it  to  be  one  of  law.  In  closing,  the  opinion  observes  that, 
''While  the  jury  should  take  the  law  as  laid  down  by  the  court 
and  be  governed  by  it,  except  in  Jibel  cases,  wherein  they  are 
the  judges  of  the  law  and  fact  (Const.,  Art.  Ill,  sec.  10;  Pax- 
tan  V.  Woodward,  31  Mont.  195^  78  Pac.  215),  the  person 
accused  may  not  be  deprived  of  his  absolute  right  to  have  the 
question  of  his  guilt  or  innocence  not  only  of  the  particular 
crime  charged,  but  of  any  included  therein,  determined  by  the 
jury  without  coercion  by  the  court.*' 

Error  is  also  charged  against  the  ruling  of  the  trial  court  in 
[3]  refusing  to  entertain  the  following  offer  of  proof: 
*' Comes  now  the  defendant  and  offers  to  prove  by  the  witness, 
Tom  Stevens,  on  the  stand,  that  he  was  at  the  residence  of  the 
defendant  in  this  case,  on  the  twenty-fifth  day  of  December, 
1918,  in  the  forenoon  and  before  the  defendant  knew  he  was 
suspected  of  stealing  a  saddle  and  that  in  the  barn  on  the  de- 
fendant's  place,  with  the  saddle  in  question  in  the  bam,  the 
defendant  told  the  witne^,  Stevens,  that  a  couple  of  days  be- 
fore a  party  came  along  and  left  the  saddle  there  and  said 
it  was  the  property  of  Wess  Smith,  and  that  he  asked  the  de- 
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fendant  to  notify  Wess  Smith  the  i\ext  time  he  saw  him  that 
his  saddle  was  at  his,  the  said  defendant's,  place,  and  that  the 
defendant  at  that  time  told  the  witness  Stevens  that  if  he 
should  see  Wess  Smith  before  he  did,  to  notify  him  that  his 
saddle  was  at  his,  the  defendant's  place."  The  court  refused 
to  admit  the  evidence  tendered  in  the  offer.  Unconvincing  as 
this  class  of  evidence  may  be,  its  admissibility  is  beyond  dis^ 
pute,  and  the  court  was  wrong  in  ruling  it  out.  Its  frailty,  if 
any,  was  in  its  weight — ^not  in  its  competency.  This  is  appar- 
ent from  the  statement  of  the  rule  announced  in  State  v. 
White,  77  Vt.  241,  2  Ann.  Cas.  302,  and  cases  in  note,  59  Atl. 
829,  that  in  a  prosecution  for  larceny  the  defendant  may  give 
in  evidence  statements  made  by  him  while  the  property  alleged 
to  have  been  stolen  was  in  his  possession  and  before  he  knew 
that  he  was  suspected  of  having  stolen  the  same,  to  the  effect 
that  the  property  was  not*  his  own  but  belonged  to  another. 

There  is  no  merit  in  the  seventh  assignment.  The  jury  left 
the  punishment  to  be  fixed  by  the  court,  and  could  not,  there- 
fore, have  been  influenced  by  the  instruction  complained  of. 

For  the  reasons  given,  the  judgment  is  reversed  and  a  new 
trial  ordered. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Associate  Justices  Rbt- 
NOLDS,  HoLLowAY  and  QaijBN  concur. 
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STBICKLIN,   Admb.,   Appellant,   v.    CHICAGO,   MIL- 
WAUKEE &  ST.  PAUL  EY.  CO.,  Bbspondbnt. 

(No.   4,307.) 
(Submitted  March  10,  1921.    Decided  March  29,  1921.)) 

[197  Pac.  839.} 

Personal  Injuries — Railroads — Trespassers — Last  Clear  Chance 
Doctrine — Pleading  Cause  of  Action  in  Alternative — Nonsuit. 

Personal  Injuries — Railroads — Last  Clear  Chance  Doctrine — ^Fleading  and 
Proof —Essentials. 

1.  In  order  to  make  out  a  ease  for  damai^es  for  personal  injuries 
withiiA  the  doctrine  of  the  last  clear  chance,  plaintiff  must  plead  and 
prove  the  exposed  condition  of  the  injured  party  brought  about  by 
his  negligence,  the  actual  discovery  by  the  defendant  of  the  perilous 
situation  of  the  person  injured,  in  time  to  avert  injury,  and  the  fail- 
ure of  defendant  thereafter  to  use  ordinary  care  to  avoid  injuring 
him,  all  of  which  facts  must  concur  to  make  the  rule  applicable. 

Same — Complaint — Facts,  How  to  be  Stated. 

2.  The  rule  under  which  the  facts  constitutine  plaintiff's  cause  of 
action  must  be  stated  in  ordinary  and  concise  language  requires  the 
facts  to  be  stated  by  direct  averment,  so  that  the  defendant  may 
understand  the /specific  acts  of  remissness  with  which  he  is  charged 
and  that  the  material  issues  may  be  framed  for  trial. 

Pleading   Single  Cause  of  Action   in  the  Alternative — When   Subject  to 
General  Demurrer. 

3.  Where  different  averments  in  the  complaint  refer  to  the  same 
ultimate  fact  and  each  of  them  is  pertinent  to  the  single  cause  of 
action,  they  may  be  pleaded  in  the  lUtemative.  Where,  however,  two 
statements  of  fact  are  alleged  in  the  alternative,  one  of  which  is  suffi- 
cient to  constitute  a  cause  of  action  and  the  other  not,  they  neu- 
tralise each  other  and  subject  the  pleading  to  a  general  demurrer 
or  a  motion  to  exclude  evidence. 

Personal    Injuries — Last   Clear   Chance— ^Complaint — Averments   in    Alter- 
native— Defective  Pleading. 

4.  Seldf  under  the  rule  above  (paragraph  3),  that  plaintiff's  alle- 
gations in  his  complaint  based  upon  the  last  clear  chance  doctrine, 
that  defendant's  locomotive  engineer  saw,  or  in  the  exercise  of  ordi- 
nary care  should  have  seen,  the  perilous  situation  of  the  deceased, 
neutralized  each  other,  thus  leaving  the  pleading  devoid  of  the  in- 
dispensable averment  of  actual  discovery  and  rendering  it  subject  to 
an  objection  to  the  introduction  of  evidence  on  the  ground  that  it 
did  not  state  a  cause  of  action. 

Appeal  from  District  Court,  Teton  County/;  J.  B.  Leslie, 
Judge. 

1.  Last  clear  chance  doctrine  as  applied  in  case  of  injury  by  railroad 
company  to  person  other  than  servant  on  its  bridge  or  trestle,  see 
note  in  Ann.   Oas.   1914D,  1218. 
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Action  by  Warren  Stricklin,  administrator  of  the  estate  of 
Thomas  Carter  Stricklin,  deceased,  against  the  Chicago,  Mil- 
waukee 6  St.  Paul  Railway  Company  and  another.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.    Affirmed. 

Mr.  2>.  J.  Ryan  and  Mr.  W.  P.  Costello,  for  Appellant,  sub- 
mitted a  brief. 

In  the  complaint  in  this  action,  as  in  every  other  complaint, 
some  matters  are  directly  averred,  and  others  are  pleaded  by 
reasonable  intendment  and  necessary  implication.  It  is  not 
only  permissible  that  such  a  method  of  pleading  be  resorted  to, 
but  it  is  very  necessary  for  conciseness  and  to  avoid  the  plead- 
ing of  minor  details  at  great  length,  as  was  resorted  to  in 
some  states  before  the  adoption  of  the  Code  system.  The  rule 
now  is,  we  believe,  well  settled  that  some  facts  are  necessarily 
inferred  from  facts  directly  pleaded,  and  where  a  fact  essen- 
tial to  the  cause  of  action  is  necessarily  implied  from  facts 
pleaded,  it  must  be  taken  as  directly  averred.  {County  of 
Silver  Bow  v.  Davies,  40  Mont.  418,  107  Pac.  81;  Omiss  v. 
Ti-ump,  48  Mont  92,  135  Pac.  910.) 

The  necessary  inference  from  the  facts  pleaded  is,  that  the 
defendants  could  have  prevented  the  engine  from  striking  the 
decedent,  had  they  exercised  proper  care,  for,  obviously,  if 
such  was  not  the  case,  then  the  defendants  could  not  have 
negligently  permitted  the  engine  to  coast  along  noiselessly  and 
to  strike  the  decedent.  If  the  peril  of  the  decedent  was  dis- 
covered too  late  to  have  prevented  the  injury,  they  could  not 
have  run  into  him  negligently,  and  there  could  be  no  negli- 
gence in  striking  the  decedent  under  such  circumstances.  It 
follows  that  the  fact  which  the  court  pointed  out  as  not  being 
alleged  was  necessarily  implied,  and  must  be  taken  as  directly 
averred.     {Oauss  v.  Trump,  48  Mont.  92,  135  Pac.  910.) 

Messrs  Cooper,  Stephenson  &  Hoover,  for  Respondents,  sub- 
mitted a  brief;  Mr.  W.  E.  Hoover  argued  the  cause  orally. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of 'the 
court. 

This  is  an  action  for  damages  foi*  death  by  wrongful  act. 
It  is  alleged  in  the  complaint,  in  effect,  that  on  March  6,  1917, 
Thomas  Carter  Stricklin  was  upon  a  bridge  or  trestle  which 
formed  a  part  of  the  track  of  the  defendant  railway  company's 
road;  that  an  unobstructed  view  of  his  position  could  be  had 
for  more  than  half  a  mile;  that  he  was  not  observant  of  the 
approach  of  defendant  railway  company's  locomotive,  and  that 
defendants  did  see,  or  by  the  exercise  of  ordinary  care  could 
see,  that  he  was  in  a  position  of  peril  and  unobservant  of  the 
approach  of  the  locomotive;  that  he  was  seen,  or  by  the  exercise 
of  ordinary  care  could  have  been  seen,  by  defendants,  but  never- 
theless defendants  negligently  failed  to  give  warning  of  the  ap- 
proach of  the  locomotive,  and  negligently  permitted  it  to  strike 
the  said  Thomas  Carter  Stricklin,  inflicting  injuries  from 
which  he  died. 

At  the  trial  counsel  for  defendants  objected  to  the  introduc- 
tion of  any  evidence  upon  the  ground  that  the  complaint  does 
not  state  a  cause  of  action.  The  objection  was  sustained,  but 
in  its  order  the  trial  court  pointed  out  the  defect,  namely, 
that  the  allegations  charging  negligence  are  in  the  alternative 
and  do  not  disclose  actual  discovery.  The  opportunity  was 
extended  to  counsel  for  plaintiff  to  amend  the  complaint  in 
the  particular  mentioned,  but  it  was  declined  and  the  court 
thereupon  granted  a  nonsuit  and  rendered  judgment  dis- 
missing the  complaint.  From  that  judgment  this  appeal  is 
prosecuted. 

Counsel  for  appellant,  in  his  brief,  concedes  that  the  de- 
ceased, at  the  time  of  his  injury,  was  a  trespasser  upon  the 
track  of  the  railway  company  and  that  recovery  can  be  had, 
if  at  all,  only  under  the  doctrine  of  the  last  clear  chance.  It 
[1]  is  established  by  the  repeated  decisions  of  this  court  that 
in  order  to  make  out  a  case  within  that  doctrine,  the  following 
facts  must  appear  from  the  pleadings  and  proof:  **  (1)  The  ex- 
posed condition  brought  about  by  the  negligence  of  plaintiff 
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OP  the  person  injured;  (2)  the  actual  discovery  by  the  defend- 
ant of  the  perilous  situation  of  the  person  or  property,  in  time 
to  avert  injury;  and  (3)  the  failure  of  defendant  thereafter  to 
use  ordinary  care  to  avert  the  injury.  All  of  these  elements 
must  concur,  else  the  rule  has  no  application."  {DaJimer  v. 
Northern  Pac.  By.  Co.,  48  Mont.  152,  136  Pac.  1059,  142  Pac. 
209) ;  Anderson  v.  Missoula  Street  Ry.  Co,,  54  Mont.  83,  167 
Pac.  841;  Mclntyre  v.  Northern  Pac.  Ry.  Co.,  56  Mont.  43,  180 
Pac.  971.)  In  order  to  invoke  the  doctrine  of  the  last  clear 
chance,  plaintiff  must  allege  that  the  perilous  position  of  the 
injured  party  was  actually  discovered  by  the  defendant  in  time 
to  avoid  the  accident,  and  the  negligence  which  will  authorize 
recovery  consists  in  the  failure  to  exercise  due  care  to  avert 
the  injury  after  such  actual  discovery.  In  attempting  to  fix 
responsibility  in  this  instance,  it  is  alleged  that  the  perilous 
position  of  the  injured  party  was  observed  by  the  engineer  in 
charge  of  the  locomotive  or,  in  the  exercise  of  due  care  on  his 
[2]  part,  should  have  been  observed.  It  is  the  rule  of  plead- 
ing announced  by  our  Code  that  the  facts  constituting  plain- 
tiff's cause  of  action  must  be  set  forth  **in  ordinary  and  con- 
cise language."  (Rev.  Codes,  sec.  6532.)  The  rule  requires 
the  facts  to  be  stated  by  direct  averment  so  that  the  party  who 
is  to  answer  may  understand  the  specific  acts  of  remissness  with 
which  he  is  charged  and  that  material  issues  may  be  framed  for 
[3]  trial.  {Highland  Ave.  &  B.  R.  Co.  v.  Dusenherry,  94 
Ala.  413,  10  South.  274.)  If  different  averments  in  the  com- 
plaint refer  to  the  same  ultimate  fact  and  each  of  them  is 
pertinent  to  the  single  cause  of  action,  the  pleading  is  not  open 
to  the  objection  that  the  cause  of  action  is  stated  in  the  alter- 
native, though  the  averments  are  in  the  disjunctive.  {Hasherg 
V.  Muiual  Life  Ins.  Co.,  81  App.  Div.  199,  80  N.  Y.  Supp. 
867.)  But  where  the  complaint  alleges  in  the  alternative  two 
statements  of  fact,  one  of  which  is  sufficient  to  constitute  a 
cause  of  action  and  the  other  not,  they  neutralize  each  other 
and  subject  the  pleading  to  a  general  demurrer.     (21  B.  C.  L. 
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451;  note  to  Chrhich  v.  PitisburgJi  Iron  Ore  Co.,  ^nn.  Cas. 
1914A,  1238.) 

The  refusal  of  counsel  for  plaintiff  to  amend  the  complaint 
and  make  it  charge  positively  that  the  perilous  position  of  the 
injured  party  was  actually  discovered  in  time  to  avoid  the 
accident  can  be  explained  only  upon  the  theory  that  he  was 
uncertain  whether  the  evidence  would  support  such  an  allega- 
tion and,  if  it  did  not,  he  chose  to  avail  himself  of  the  sup- 
posed duty  of  defendants  to  make  discovery  and  their  breach 
of  that  duty.  But  plaintiff  has  no  such  right  of  election,  for 
defendants  could  not  be  charged  with  negligence  in  failing  to 
make  discovery  under  the  facts  of  this  case. 

Actionable  negligence  arises  only  from  a  breach  of  legal  duty 
[4]  {JoMsky  V.  Northern  Pac.  Ry.  Co.,  57  Mont.  63,  187  Pac. 
1014),  and  to  state  a  cause  of  action  for  negligence  the  com- 
plaint must  disclose,  inter  alia,  the  duty  and  the  breach.  Since 
Stric^lin,  the  injured  party,  was  a  naked  trespasser  at  the 
time  of  his  injury,  the  only  duty  devolving  upon  the  defend- 
ants was  to  refrain  from  waAtonly  or  willfully  injuring  him 
(Driscoll  V.  Clark,  32  Mont.  172,  80  Pac.  1,  80  Pac.  373),  or, 
translated  into  terms  more  directly  applicable  to  the  present 
ease,  to  exercise  reasonable  care  to  avoid  injuring  him  after 
his  perilous  situation  was  actually  discovered  and  it  was 
apparent  that  he  was  insensible  to  the  impending  danger. 
They  did  not  owe  him  any  duty  to  keep  a  lookout  or  give 
warning  signals  or  to  discover  his  peril,  and  therefore  the 
allegation  that  they  should  have  discovered  the  danger  to 
which  his  negligence  had  exposed  him  does  not  charge  a 
breach  of  duty  or  legal  negligence,  and  the  case  comes  directly 
within  the  rule  above  that  the  alternative  allegations  neutral- 
ize each  other  and  subject  the  complaint  to  a  general  demurrer 
or  to  a  motion  to  e^lude  evidence.  (Anderson  v.  Minneapolis 
etc.  By.  Co.,  103  Minn.  224,  14  L.  R.  A.  (n.  s.)  886,  114  N.  W. 
1123.) 

Counsel  for  appellant  insists  that  the  sufficiency  of  this  com- 
plaint is  established  and  further  discussion  of  the  subject  fore- 
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closed  by  the  decision  in  Do-ichinoff  v.  Chicago,  M.  dk  St.  P. 
By,  Co.,  51  Mont.  582,  154  Pac.  924,  but  counsel  fails  to  recog- 
nize the  manifest  distinction  between  the  facts  of  the  two 
eases.  In  the  Doichmoff  Case,  KoleflP,  the  injured  party,  was 
in  the  employ  of  the  railway  company  and  was  actively  en- 
gaged in  the  discharge  of  his  duties  in  a  place  where  he  had  a 
right  to  be  at  the  time  he  was  injured.  The  action  was 
brought  under  the  Federal  Employers'  Liability  Act,  and 
those  facts  were  all  disclosed  by  the  complaint.  It  was  alleged 
that  his  perilous  position  was  discovered  by  the  defendant's 
engineer,  or,  in  the  exercise  of  due  care,  should  have  been  dis- 
covered by  him.  The  allegations  of  either  alternative  stated 
facts  sufficient  to  constitute  a  cause  of  action  under  the  federal 
Act,  and  therefore  the  complaint  was  proof  against  a  general 
demurrer.  Either  alternative  allegation  might  have  besjn 
stricken  out  and  the  complaint  would  have  been  sufficient. 
The  company  owed  to  Koleff  the  duty  to  keep  a  lookout  for 
his  presence  in  a  place  of  danger  (Neary  v.  Northern  Pac.  Ry. 
Co.,  37  Mont.  461,  19  L.  B.  A.  (n.  s.)  446,  97  Pac.  944),  and 
to  give  warning  signals  of  the  approach  of  the  train  (Nelson  v. 
Northern  Pac.  Ry.  Co.,  50  Mont.  516,  148  Pac.  388),  and  a 
breach  of  that  duty  constituted  negligence.  Under  the  federal 
Act  the  contributory  negligence  of  the  injured  employee  does 
not  defeat  the  right  to  recover  (Seaboard  Air  Line  v.  Horton, 
233  U.  S.  492,  Ann.  Cas.  1915B,  475,  L.  E.  A.  1915C,  1,  58 
L.  Ed.  1062,  34  Sup.  Ct.  Bep.  635,  8  N.  C.  C.  A.  834,  [see, 
also,  Bose's  U.  S.  Notes]  ;  Hall  v.  Northern  Pac.  Ry.  Co.,  56 
Mont.  537,  186  Pac.  340),  but  may  diminish  the  amount  of 
damages  and  it  was  only  for  the  purpose  of  avoiding  this  latter 
contingency,  in  the  event  that  it  should  appear  that  Koleflf  was 
guilty  of  contributory  negligence  in  failing  to  obeerve  the  ap- 
proaching train,  that  the  doctrine  of  the  last  clear  chance  was 
injected  into  the  Doichinoff  Case,  and,  as  we  observed  in  the 
opinion,  the  alternative  allegations  did  nothing  more  than 
render  the  complaint  indefinite — a  defect  that  could  be  reached 
only  by  a  special  demurrer  or  a  motion  to  Btrike. 
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The  complaint  in  the  instant  case  does  not  disclose  that  the 
defendants  owed  to  Thomas  Carter  Stricklin  any  primary 
duty^  and  since  it  fails  to  allege  that  his  perilous  position  was 
actually  discovered  in  time  to  avoid  striking  him,  it  fails  to 
state  a  cause  of  action,  and  the  trial  court  did  not  err  in  its 
ruling. 

The  judgment  is  affirmed. 

Afflrmed, 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Bey- 
NOLiDS,  Cooper  and  Qalen  concur. 

Rehearing  denied  May  16,  1921. 


ROGNESS,  Respondent,  v.  NORTHERN  PACIFIC  RY.  CO., 

Appellant. 

(No.  4,308.) 
(Submitted  March  10,  1921.    Decided  March  29,  1921.) 

[196  Pac.  989.] 

Carriers — Railroads — Livestock  Shipments — Injury  in  Transit 
— Bills  of  Particulars — Evidence — Appeal  and  Error — Briefs 
— Specifications  of  Error. 

Bailroadfl — ^Livestock    Shipments — Injury    in    Transit — Evidence — Admissi- 
bility. 

1.  In  an  action  against  a  carrier  for  damages  to  livestock  in 
transit,  one  all^ation  of  the  complaint  being  that  the  cattle  were 
injured,  after  resting,  by  reason  of  the  use  of  dogs  in  reloading, 
evidence  of  the  icy  condition  of  the  ground  was  admissible  to  show 
that  while  being  dogged  they  slipped  and  fell  on  the  ice. 

Bill  of  Particulars — Proof  Admissible. 

2.  Where  a  bill  of  particulars  is  furnished  pursuant  to  an  order  of 
court  or  request  of  the  opposing  party,  the  party  furnishing  it  is 
limited  in  his  proof  to  the  matters  covered  by  the  bill. 

Same — Power  of  District  Court — Discretion. 

3.  The  district  court  has  power,  in  the  exercise  of  a  sound  discre- 
tion, to  order  a  party  to  furnish  a  bill  of  particulars. 

2.  Effect  of  bill  of  particulars  on  proof,  see  note  in  8  A.  L.  B.  550. 
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Same — No  Broader  Than  Request  Therefor — Surplusage. 

4.  A  bill  of  particulars  should  not  be  construed  any  broader  than 
the  request  therefor,  and  where  the  party  furnishii^  it  voluntarily 
includes  matters  not  covered  by  the  request,  such  matters  must  be 
deemed  surplusage  and  inunaterial. 

Same — Evidence — Admissibility. 

5.  Where  evidence  was  admissible  under  the  allegations  of  the 
complaint,  and  the  bill  of  particulars  furnished  by  plaintiff  was 
to  meet  a  definite  request  not  affecting  such  evidence,  the  court  prop- 
erly overruled  defendant's  objection  that  plaintiff  was  barred  from 
introducing  any  evidence  upon  matters  not  specifically  mentioned  in. 
the  bill. 

Railroads — ^Livestock  Shipments — Contract — Copies — Secondary   Evidence- 
When  Inadmissible.  - 

6.  Refusal  to  permit  a  carbon  copy  of  a  livestock  shipping  contract 
to  be  introduced  in  evidence  because  proper  foundation  had  not  beea 
laid  for  the  introduction  of  secondary  evidence  was  proper  where 
such  copy  was  incomplete  in  that  the  signature  of  the  shipper  was 
missing  therefrom  because  of  the  fact  tlmt  at  the  time  the  contract 
was  made  the  carbon  sheet  had  been  so  placed  as  not  to  cover  the 
space  left  for  his  signature,  which  omission  was  later  supplied  by 
defendant's  agent  writing  in  the  name  of  plaintiff,  and  where  it 
appeared  that  the  original  was  in  defendant's  possession^ 

Instructions — Inapplicable  to  Evidence — Refusal  Proper. 

7.  An  instruction  not  applicable  to  the  evidence  was  properly  re-> 
fused. 

Appeal  and  Error — Brief — Specification  of  EVrors. 

8.  Alleged  errors  not  contained  in  the  specifications  of  error  will 
not  be  considered  on  appeal. 

Same — Brief — Specification  of  Errors — General  Specification  Insufficient. 

9.  Held,  that  a  general  specification  that  the  trial  court  erred  in 
denying  motion  for  a  new  trial,  or  in  entering  judgment,  is  insuffi- 
cient to  raise  any  issue,  it  being  incumbent  upon  appellant  to  indicate 
the  particular  error  relied  upon. 

Appeals  froth  District  Court,  Carbon  County;  A.  C.  Spencer, 
Judge. 

Action  by  Nels  T.  Bogness  against  the  Northern  Pacific 
Railway  Company.  From  a  judgment  for  plaintiff  and  an 
order  denying  its  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Messrs.  Ounn,  RascJi  &  Hall  and  Mr,  R,  O.  WiggerJiom,  for 
Appellant,  submitted  a  brief;  Mr.  E.  if.  HaU  argued  the  cause 
orally. 

Where  general  allegations  of  negligence  are  made  in  the 
complaint,  which  are  too  indefinite  to  inform  defendant  of  the. 
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specific  acts  or  injuries  relied  upon,  the  defendant  is  entitled 
to  a  bill  of  particulars  to  enable  him  to  prepare  his  pleadings 
and  for  trial  and  to  guard  against  surprises.  {Gordon  v. 
Northern  Pacific  Ry.  Co.,  39  Mont.  571,  18  Ann.  Cas.  583,  104 
Pac.  679  J  Flaherty  v.  Butte  Electric  By.  Co.,  40  Mont.  454, 
135  Am.  St.  Eep.  630,  107  Pac.  416;  Bogard  v.  Illinois  Cent. 
Ry.  Co.,  116  Ky.  429,  3  Ann.  Cas.  160,  76  S.  W.  170;  Field 
V.  New  York  Cent.  Ry.  Co.,  35  Misc.  Rep.  Ill,  71  N.  Y.  Supp. 
220.)  Where  a  bill  of  particulars  is  requested  and  furnished, 
the  plaintiff  must  confine  his  proof  to  the  acts  of  negligence 
mentioned  in  such  bill.  {Flaherty  v.  Butte  Electric  Co., 
iupra;  31  Cyc.  570.)  If  evidence  is  introduced  on  matters  not 
covered  by  the  bill  of  particulars,  the  court  cannot  tell  but 
what  the  damages  awarded  were  increased  because  of  such  evi- 
dence, and  a  new  trial  must  be  granted.  {Cordon  v.  North- 
ern Pacifi^c  Ry.  Co.,  supra.) 

The  power  of  the  court  to  order  a  bill  of  particulars  does 
not  depend  upon  any  special  statutory  provision.  This  power 
of  the  court  is  incident  to  its  general  authority  in  the  adminis- 
tration of  justicCi  A  leading  case  upon  this  question  is  that 
of  Tilton  V.  Beecher,  59  N.  Y.  176,  17  Am.  Rep.  337.  See, 
also,  Nelson  Bennett  Co.  v.  Twin  Falls  Land  dc  Water  Co.,  14 
Idaho,  5,  93  Pac.  789 ;  May  v.  lllijiois  Cent.  Ry.  Co.,  129  Tenn. 
521,  L.  R.  A.  1915A,  781,  167  S.  W.  477 ;  Clark  v.  Ohio  River 
R.  Co.,  39  W.  Va.  732,  20  S.  E.  696 ;  Mathis  v.  State,  45  Pla. 
46,  34  South.  287;  State  v.  Rathbone,  8  Idaho,  161,  67  Pac. 
186 ;  Tourgee  v.  Rose,  19  R.  I.  432,  37  Atl.  9 ;  Bogard  v.  Illi- 
nois  Cent.  Ry.,  116  Ky.  429,  3  Ann.  Cas.  160,  76  S.  W.  170. 

Many  of  the  cases  hold  that  a  motion  or  a  special  demurrer 
to  make  a  complaint  more  definite  and  certain  is  the  proper 
practice  when  the  pleading  is  too  indefinite  or  uncertain  for 
the  defendant  to  determine  the  nature  of  plaintiff's  cause  of 
action  or  the  particular  cause  of  action  the  plaintiff  is  relying 
upon,  and  that,  on  the  other  hand,  where  the  plaintiff's  cause 
of  action  is  apparent  from  the  face  of  the  complaint,  that  mat- 
ters of  time,  place  and  circumstances  •  necessary  to   properly 
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prepare  for  trial  are  strictly  the  province  of  a  bill  of  partic- 
ulars. (31  Cyc.  644,  646;  Tilton  v.  Beecher,  59  N.  Y.  176,  17 
Am.  Rep.  337;  Johnson  v.  Great  Northern  Ry.,  12  N.  D.  420, 
97  N.  W.  546.) 

The  court  erred  in  refusing  to  admit  in  evidence  a  carbon 
copy  of  the  shipping  contract.  A  carbon  duplicate  is  a  dupli- 
cate original  contract.  (2  Wigmore  on  Evidence,  sees.  1232, 
1234;  International  Harvester  Co.  v.  Elfstrom,  101  Minn.  263, 
118  Am.  St.  Rep.  626,  11  Ann.  Css.  107,  12  L.  R.  A.  (n.  s.) 
343,  112  N.  W.  252;  Walker  v.  Southern  Ry,  Co,,  77  S.  C.  161, 
12  Ann.  Cas.  591,  57  S.  E.  764;  Cole  v.  Ellwood  Power  Co,, 
216  Pa.  St.  283,  65  Atl.  678;  Chesapeake  &  0,  R,  Co,  v.  Stock, 
104  Va.  97,  51  S.  E.  161.)  The  place  of  signing  a  contract  is 
immaterial,  so  long  as  it  appears  in  such  form  and  manner  as 
to  have  the  effect  of  authenticating  it.  (6  R.  C.  L.,  sec  56;  13 
C.  J.,  sec.  129 ;  Fulshear  v.  Randon,  18  Tex.  275,  70  Am.  Dec. 
281;  Bonewell  v.  Jacobson,  130  Iowa,  170,  5  L.  R.  A.  (n.  s.) 
436,  and  note,  106  N.  W.  614;  Eldridge  v.  Mowry,  24  Cal. 
App.  183,  140  Pac.  978.)  The  admission  in  evidence  of  this 
contract  would  have  had  an  important  bearing  on  the  ques- 
tion of  loading,  feeding  and  watering  of  the  stock  at  Sunny- 
side  and  at  South  St.  Paul.  Paragraph  4  of  the  contract,  in 
which  the  shipper  agreed  to  load,  unload,  care  for,  feed  and 
water  the  stock  and  to  furnish  an  attendant  to  go  with  the 
stock  for  that  purpose,  is  a  valid  provLsion.  {Chicago,  M.  & 
St,  P,  Ry,  Co.  V.  Schuldt,  66  Neb.  43,  92  N.  W.  162,  Barteli  v. 
Oregon  R,  <6  N,  Co.,  57  Wash.  16,  135  Am.  St.  Rep.  959,  106 
Pac.  487 ;  Haner  v.  Fargo,  166  App.  Div.  463,  151  N.  Y.  Supp. 
913 ;  Southern  Ry.  Co,  v.  Tollerson,  135  Ga.  74,  68  S.  E.  798 ; 
Mix  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  34  S.  D.  613,  149  N.  W. 
727.) 

Mr.  John  O.  Skinner,  and  Mr.  Oeo.  W.  Pierson,  for  Respond- 
ent, submitted  a  brief;  Mr.  Pierson  argued  the  cause  orally. 

Under  the  common  counts  a  bill  of  particulars  might  be  re- 
quired to  identify  the  particular  cause  of  action,  but  the  party 
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on  whom  the  order  was  made  was  never  required  to  outline  his 
evidence.  The  record  shows  counsel  is  here  seeking  to  make 
a  bill  of  particulars  serve  the  latter  purpose.  If  the  system  of 
Code  pleading  has  any  purpose,  it  is  to  do  away  with  bills  of 
particulars.  Estee's  Code  Pleading  does  not  even  mention 
bills  of  particulars.  A  bill  of  particulars  as  known  to 
common-law  states  is  unknown  in  the  practice  in  Montana. 
This  is  a  Code  state  and  our  practice  is  defined  by  statute. 
Proofs  are  admitted  or  excluded  under  the  issues. 

Under  the  common  law  a  bill  of  particulars  has  no  place  in 
an  action  on  the  case.  (Shadrock  v.  Alpine  Plank  Road  Co., 
79  Mich.  7,  44  N.  W.  158 ;  City  of  Plymouth  v.  FiOds,  125  Ind. 
323,  25  N.  E.  346.)  Since  the  Code  of  Procedure  took  effect, 
there  is  no  provision  of  the  practice  requiring  bills  of  partic- 
ulars to  be  given.  {Winslaw  v.  Kierske,  4  N.  Y.  Super.  Ct. 
304.)  In  an  action  for  tort,  a  motion  for  a  bill  of  particulars 
was  denied,  for  the  reason  a  bill  of  particulars  is  only  allowed 
in  actions  on  account.  (Webster  v.  Fitchhwrg  R,  Co,,  32  Misc. 
Rep.  442,  66  N.  Y.  Supp.  220.) 

The  happenings  of  the  trip  were  admissible  without  speci- 
fically charging  the  defendant  with  the  responsibility  for  <?ach 
act  of  mistreatment.  {Russell  v.  Chicago,  B.  &  Q,  Ry.  Co.,  37 
Mont.  1,  94  Pac.  488,  501.)  '*To  impose  upon  the  shipper  the  bur- 
den of  ascertaining  the  cause  of  every  delay  in  the  transportation 
of  his  property,  and  refuse  relief  in  the  absence  of  such  proof, 
would  be  tantamount  to  denying  any  right  of  action  for  dam- 
ages resulting  from  negligence  in  transportation."  {Wall  v. 
Northern  Pac.  Ry.  Co,,  50  Mont.  122,  145  Pac.  291.)  The  in- 
jury  being  established,  the  burden  of  proof  is  upon  the  carrier 
to  establish  by  a  preponderance  of  the  evidence  that  the  in- 
jury wajs  occasioned  from  some  other  cause  than  its  negli- 
gence. The  fact  that  plaintiff  accompanied  the  shipment  does 
not  change  the  rule.  (Nelson  v.  Chreat  Northern  R,  R,,  28 
Mont.  297,  72  Pac.  642.)  Under  an  allegation  that  defendant 
did  not  safely  carry  the  stock,  evidence  was  admitted  t6  show 


378  RoGNESs  V.  Northern  Pacific  Ry.  Co.    [Mar.  T.  *21 

[59  Mont;  373.] 
the  cattle  did  not  have  proper  hay  and  water.     (Heitman  v. 
Chicago  &  MUwaukee  R.  B.  Co,,  45  Mont.  412,  123  Pac.  401.) 

MB.  JUSTICE  REYNOLDS  deUvered  the  opinion  of  the 
court. 

This  action  was  commenced  to  recover  damages  to  a  ship- 
ment of  two  carloads  of  cattle  from  Silesia,  Montana,  to 
Chicago,  Illinois.  Judgment  was  entered  for  plaintiff.  Motion 
for  new  trial  was  made  and  overruled.  Appeal  is  from  the 
judgment  and  order  overruling  the  motion. 

The  cause  of  action  is  based  upon  alleged  negligence  of  the 
defendant  in  rough  handling  of  the  shipment,  unreasonably 
slow  movement  in  transportation,  failure  to  furnish  reasonable 
facilities  for  unloading,  feeding,  watering  and  resting  the 
cattle  from  time  to  time  while  in  transit,  and  in  using  dogs  of 
vicious  character  and  disposition  in  driving  the  cattle  from  the 
yards  into  the  cars.  Prior  to  trial  defendant  made  request  of 
plaintiff  for  a  bill  of  particulars,  which  request  was  as  follows  c 

**To  the  Above-named  Plaintiff  and  to  John  G.  Skinner, 
Attorney  for  Plaintiff: 
''Please  furnish  the  defendant  at  once  a  bill  of  particulars 
covering  the  points  hereinafter  mentioned:  1.  The  place  or 
places  at  or  between  which  defendant,  or  the  connecting  car- 
rier, delayed  the  transportation  of  said  cattle  several  hours 
beyond  the  lapse  of  a  reasonable  time,  as  alleged  in  the  com- 
plaint. 2.  The  place  or  places  at  which  defendant,  or  the  con- 
necting carrier,  failed  to  afford  reasonable  means  or  oppor- 
tunity for  unloading,  feeding,  watering  and  resting  said  cattle, 
as  alleged  in  the  complaint.  3.  The  place  or  places  at  or  be- 
tween which  the  defendant,  or  the  connecting  carrier,  kept  and 
confined  said  cattle  on  the  cars  for  great,  unusual  and  unneces- 
sary and  unreasonable  periods  of  time,  without  feed,  water  or 
rest,  or  means  or  opportunity  of  s,ecuring  the  same,  as  alleged 
in  the  complaint.  4.  The  place  or  places  at  or  between  which 
defendant,  or  the  connecting  carrier,  did  not  use  reasonable  or 
ordinary  care  in  and  about  the  handling,  care  and  transporti^- 
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tion  of  said  cattle,  while  the  same  were  actually  in  transit,  as 
alleged  in  the  complaint.  5.  The  place  or  places  at  which  the 
defendant,  or  the  connecting  carrier,  started  or  stopped  the 
train  carrying  said  cattle  with  great  and  unnecessary  sudden- 
ness and  violence,  thereby  throwing  said  cattle  fronfi  their  feet 
to  the  floors  of  the  cars  and  piling  them  upon  one  another  in 
the  ends  of  the  cars,  as  alleged  in  the  complaint.  Please  con- 
fine bill  of  particulars  to  the  freight  divisions  or  particular 
places  regarding  which  you  propose  to  offer  evidence,  so  that 
we  will  not  be  required  to  produce  witnesses  to  cover  the  run 
over  freight  divisions,  if  any,  on  which  or  to  explain  the 
handling  of  the  stock  at  places  at  which  you  do  not  intend  to 
produce  witnesses  to  show  negligence. 
"Dated  this  7th  day  of  July,  1916. 

"R.   G.   WlQGENHORN, 

**QuNNr,  Rasch  &  Hall, 
"Attorneys  for  Defendant." 

In  response  to  the  demand  plaintiff  served  and  filed  a  bill  of 
particulars  as  follows: 

"To  the  Above-named  Defendant,  to  R.  G.  Wiggenhom,  Esq., 
and  to  Messrs.  Gunn,  Rasch  &  Hall,  Attorneys  for  De- 
fendant: 

"In  response  to  the  reguest  for  a  bill  of  particulars  served 
some  time  ago  in  the  above-entitled  action,  the  plaintiff  expects 
to  prove  the  following:  1.  That  plaintiff  shipped  two  cars  of 
cattle  from  Silesia,  Montana,  oti  January  12,  their  destination 
being  Chicago,  Illinois;  that  the  cattle  should  have  arrived  for 
Monday's  market,  January  17,  but  did  in  fact  arrive  for  Tues- 
day's market,  January  18.  The  delay  at  Billings,  Montana, 
was  about  four  hours — dt  is  not  customary  or  usual  to  stop 
at  Billings,  Montana,  for  more  than  a  few  minutes,  if  at  all, 
on  cattle  shipments;  that  there  was  some  delay  at  Sunnyside 
and  also  at  South  St.  Paul,  and  a  further  delay  in  the  yards  at 
Chicago.  The  delays,  however,  were  slight,  but  the  total  de- 
lay was  sufficient  so  that  the  cattle  did  not  arrive  for  Mon- 
day's market.    2.  That  at  Sunnyside  the  yardman  or  man  in 
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charge  of  the  yards,  where  the  cattle  were  unloaded  for  feed- 
ing, used  five  dogs  for  dogging  the  cattle  out  of  the  yards  and 
into  the  cars.  This  is  unusual  and  while  the  plaintiff  has  been 
a  shipper  over  the  Northern  Pacific  for  a  number  of  years  and 
over  other  roads,  he  has  never  known  of  dogs  being  used  to 

I 

drive  cattle  in  the  stockyards  and  into  cars.  That  by  reason 
of  said  dogs  being  used  the  cattle  were  frightened,  overheated 
and  overdriven  and  five  head  thereof  were  injured  and  bruised. 
3.  That  at  several  places  during  the  nights  on  the  trip  from 
Silesia  to  Chicago,  the  defendant  did  not  use  ordinary  care  in 
transporting  the  cattle,  but  started  and  stopped  the  cars  sud- 
denly and  with  great  force.  It  is  difficult  for  plaintiff  to  tell 
just  the  stations  where  the  cattle  were  shook  up  and  thrown 
against  the  iiide  of  cars,  by  reason  of  rough  handling,  except 
at  Billings  and  near  Sunnyside.  4,  The  plaintiff  will  also  show 
that  the  market  declined  fifteen  cents  per  cwt.  by  reason  of  the 
delay — that  Monday's  market  was  at  least  fifteen  cents  higher 
than  Tuesday's  market.  5.  Plaintiff  will  also  show  that  the 
company's  agent  at  Chicago  was  notified  before  the  cattle  were 
mingled  with  other  stock.  6.  That  by  reason  of  the  rough 
handling  and  delay  and  dogging  of  said  cattle,  said  cattle 
shrunk  about  seventy-five  pounds  per  head  more  than  they 
ordinarily  would  have  shrunk  under  ordinary  circumstances, 
and  the  condition  of  the  cattle  was  I'ough  and  stale.  7.  The 
plaintiff  does  not  intend  to  offer  any  testimony  on  the  rough 
handling  of  the  cattle,  except  at  Billings  and  Sunnyside  and 
during  the  nights,  as  it  is  difficult  to  show  the  exact  places  and 
the  testimony  will  be  general  on  this  question. 

Dated  this  18th  day  of  November,  A.  D.  1916. 

John  6.  Skinner, 
Attorney  for  Plaintiff." 
The  first  seven  specifications  of  error  involve  the  admission 
[1]  by  the  court,  over  objection  of  defendant,  of  certain  evi- 
dence  relative  to  watering  conditions  and  ice  on  the  ground  in 
the  yard  at  Sunnyside  and  feeding  conditions  at  South  St. 
Paul.    The  evidence  as  to  the  ice  was  admissible  as  bearing  on 
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the  charge  that  the  cattle  were  dogged,  it  appearing  that,  while 
being  so  dogged,  the  cattle  went  upon  the  ice,  slipped  and  fell. 
The  objection  to  the  evidence  as  to  feeding  and  watering  con- 
ditions was  that  the  bill  of  particulars  above  mentioned  made 
no  reference  to  those  matters,  and  therefore  plaintiff  was  pre- 
cluded from  giving  evidence  of  such  conditions.  We  are  satis- 
fied that  under  the  complaint,  plaintiff  was  entitled  to  offer 
evidence  upon  these  subjects,  and  the  only  question  is  whether 
or  not  the  bill  of  particulars  so  restricts  the  proof  that  plain- 
tiff could  not  offer  in  evidence  any  testimony  whatever  as  to 
any  matters  not  specifically  mentioned  in  the  bill  of  partic- 
ulars, even  though  covered  in  the  complaint. 

The  rule  is  well  established  that  when  a  bill  of  particulars 
[2-6]  has  been  ordered  or  requested  and  is  furnished  in  com- 
pliance with  such  order  or  request,  the  party  so  furnishing  it 
is  limited  in  his  proof  to  the  matters  covered  by  such  bill  of 
particulars.  (31  Cyc.  570;  Flaherty  v.  Butte  Elec,  Ry.  Co., 
40  Mont.  454,  135  Am.  St.  Rep.  630,  107  Fac.  416.)  It  is  con- 
tended by  plaintiff  that  under  the  Code  practice  of  this  state 
a  bill  of  particulars  cannot  be  demanded  or  ordered  in  actions 
of  this  kind.  However,  we  are  satisfied  that  it  is  within  the 
power  of  the  court,  in  the  exercise  of  a  sound  discretion,  to 
order  bills  of  particulars  in  such  cases.  {Bogwrd  v.  Illinois 
Central  Ry.,  116  Ky.  429,  76  S.  W.  170,  3  Ann.  Cas.  160; 
with  exhaustive  note.)  In  this  case,  no  order  was  made  by  the 
court,  but  the  defendant  requested  a  bill  of  particulars  merely 
as  to  the  places  at  which  plaintiff  claimed  the ,  alleged  acts  of 
negligence  took  place  and  gave  as  a  reason  therefor  that  the 
defendant  might  know  upon  what  division  the  alleged  acts  of 
negligence  took  place  so  that  it  might  be  prepared  to  meet  the 
issues  involved  as  to  such  places  without  being  obliged  to  bring 
witnesses  from  divisions  on  which  there  was  no  complaint. 
Under  the  request,  defendant  was  not  entitled  to  receive  a  bill 
of  particulars  as  to  any  items  not  mentioned  in  its  request, 
and  the  bill  of  particulars  should  not  be  construed  any  broader 
than  the  request  therefor.    The  reference  to  some  items  not  in- 
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eluded  within  the  request  waa  purely  voluntary  on  plaintiff's 
part;  thus  all  matters  alleged  in  such  bill  of  particulars  not 
required  by  defendant  were  merely  surplusage  and  immaterial. 
{Clark  V.  Ford,  41  111.  App.  199.)  Inasmuch  as  the  evidence 
in  question  was  admissible  under  the  allegations  of  the  com- 
plaint and  the  bill  of  particulars  was  furnished  to  meet  a 
definite  request  not  affecting  such  evidence,  the  court  did  not 
err  in  overruling  the  objections  of  the  defendant.  It  is  also 
significant  in  this  connection  that  at  the  time  his  evidence  was 
offered,  defendant  did  not  claim  any  surprise  nor  any  inability 
to  meet  those  issues;  in  its  motion  for  new  trial  it  did  not 
claim  that  it  had  been  surprised  in  this  regard,  was  unable  to 
meet  the  issues,  or  that  it  had  witnesses  which  it  could  have 
produced,  but  did  not  produce  because  of  any  expectation  that 
no  evidence  would  be  introduced  upon  those  subjects;  nor  did 
it  allege  that  upon  a  new  trial  it  would  be  in  any  better  posi- 
tion to  meet  those  issues  than  it  was  upon  the  trial  that  had 
been  had.  The  conclusion  is  irresistible  that  the  contention  of 
defendant  is  technical  and  that  defendant  was  not  misled  to  its 
prejudice  by  the  failure  of  the  bill  of  particulars  to  mention 
such  matters.  ''The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings, 
which  does  not  affect  the  substantial  rights  of  the  parties,  and 
no  judgment  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect.''     (Rev.  Codes,  sec.  6593.) 

Error  is  alleged  in  the  ruling  of  the  court  sustaining  objee- 
[6]  tion  to  the  introduction  of  a  carbon  copy  of  the  livestock 
contract  upon  which  it  is  alleged  that  the  shipment  was  made. 
Objection  was  interposed  on  the  ground  that  the  instrument 
offered  in  evidence  was  not  the  original  contract  and  no 
foundation  was  laid  for  secondary  evidence  of  the  same.  In 
its  answer  defendant  alleges  that  the  shipment  in  question 
moved  under  a  certain  livestock  contract  containing  certain, 
limitations  of  the  liability  of  the  carrier.  The  allegations  of 
the  answer  respecting  this  contract  were  denied  by  reply.  The 
burden,  therefore,  rested  upon  defendant  to  prove  the  contract 
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by  competent  evidence.  The  testimony  shows  that  the  con- 
tract upon  which  the  shipment  moved  was  made  in  duplicate, 
a  carbon  being  placed  between  two  forms  of  the  contract  and 
both  contracts  being  made  at  the  same  time,  as  is  usual  in  mak- 
ing carbon  copies.  It  happened,  however,  that  the  station 
agent,  in  the  use  of  his  carbon,  failed  to  place  the  carbon  over 
the  blank  for  signature  of  the  shipper  on  the  under  sheet,  so 
that  when  the  shipper  signed  the  original  contract,  no  impres- 
sion was  made  of  his  signature  upon  the  carbon  copy.  Such 
being  the  case,  the  carbon  copy  did  not  become  an  original 
contract,  as  is  usual  when  two  complete  and  identical  instru- 
ments are  made  at  the  same  time  by  the  use  of  carbon  paper. 
After  the  train  had  left  the  station,  the  station  agent  wrote  in 
the  shipper's  name  in  the  blank  space  for  signature  on  the 
carbon  copy.  When  the  copy  was  shown  to  plaintiff,  he  denied 
the  signature  and  did  not  admit  that  the  substance  was  the 
same  as  the  original  contract  on  which  the  shipment  moved. 
It  further  appears  from  the  evidence  that  the  original  contract 
was  returned  to  defendant  company  and  was,  at  the  time  of 
trial,  on  file  with  its  passenger  department.  The  rule  as  to 
the  proof  of  written  instruments  is  clearly  set  forth  in  section 
7941  of  the  Revised  Codes,  which  reads  as  follows:  "The  origi- 
nal writing  must  be  produced  and  proved,  except  as  provided 
in  this  Part.  If  it  has  been  lost,  proof  of  the  loss  must  first 
be  made  before  evidence  can  be  given  of  its  contents.  Upon 
such  proof  being  made,  together  with  proof  of  the  due  execu- 
tion of  the  writing,  its  contents  may  be  proved  by  a  copy,  or 
by  a  recital  of  its  contents,  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  hereinbefore  provided." 
Under  the  statutory  rule,  there  was  no  sufficient  foundation 
laid  for  introduction  of  the  unsigned  carbon  copy,  and  the 
obligation  rested  upon  defendant  to  produce  the  original  con- 
tract in  its  possession.  There  was  no  error  in  the  ruling  of 
the  court  in  this  respect. 

Objection  was  made  to  the  refusal  of  the  court  to  give  to 
[7]    the  jury  the  following  offered  instruction:  **You  are  in- 
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structed  that  the  defendant  is  not  liable  for  delays,  if  any,  un- 
less the  same  were  due  to  its  negligence,  and  if  you  find  that 
delays,  if  any,  were  due  to  cold  weather  or  other  action  of  the 
elements,  then  the  defendant  is  not  liable  for  any  damage  to 
said  stock  caused  by  such  delays  as  you  may  find  were  due 
solely  to  the  weather."  At  the  time  the  shipment  in  question 
moved,  the  weather  was  extremely  cold.  Defendant  offered  ex- 
pert evidence  to  show  that  in  extremely  cold  weather  consid- 
erable diflSculty  is  experienced  in  operating  trains.  However, 
no  evidence  was  introduced  showing  that  in  this  particular  in- 
stance the  movement  of  the  train  was  delayed  in  any  way  by 
reason  of  the  weather  conditions  then  prevailing.  On  the  con- 
trary, the  witnesses  for  defendant  insisted  that  the  time  con- 
sumed in  the  transportation  was  the  usual  and  ordinary  time 
for  such  movement.  Under  these  circumstances  the  instruc- 
tion was  not  applicable  to  the  evidence.  Furthermore,  it  ap- 
pears that  even  though  the  instruction  had  been  applicable, 
defendant  had  no  cause  for  complaint,  for  the  reason  that  an- 
other instruction  was  given  which  fully  covers  the  matters  con- 
tained in  this  offered  instruction. 

Defendant  in  its  brief  argued  other  matters  in  regard  to 
[8]  which  it  is  contended  that  error  was  committed  in  the 
trial.  However,  there  is  no  specification  of  error  in  respect  to 
such  matters,  and,  under  the  rule  which  has  been  laid  down  by 
this  court  in  a  large  number  of  cases,  to  the  effect  that  no 
alleged  errors  shall  be  considered  unless  contained  in  the  speci- 
fications of  error,  this  court  is  not  in  a  position  to  consider  the 
argument  so  made.  {Toole  v.  Weirick,  39  Mont.  359,  133  Am. 
St.  Rep.  576,  102  Pac.  590;  Rehberg  v.  Greiser,  24  Mont.  487, 
62  Pac.  820,  63  Pac.  41 ;  Schilling  v.  Curran,  30  Mont.  370,  76 
Pac.  998;  Murray  v.  Montana  L.  &  M,  Co.,  25  Mont.  14,  63 
Pac.  719;  In  re  Mvrphy's  Estate,  43  Mont.  353,  Ann.  Cas. 
1912C,  380,  116  Pac.  1004;  Lehane  v.  Biitte  Electric  Ry.  Co., 
37  Mont.  564,  97  Pac.  1038;  Dorais  v.  Doll,  33  Mont.  314,  83 
Pac.  884 ;  Patterson  v.  Pfouts,  25  Mont.  163,  64  Pac.  222 ;  Bab^ 
cock  V.  Caldwell,  22  Mont.  460,  56  Pac.  1081.) 
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It  is  true  that  defendant  has  made  a  general  specification 
[9]  that  the  court  erred  in  denying  defendant's  motion  for 
a  new  trial.  While  it  is  customary  to  specify  errors  as  to  the 
ruling  of  the  court  in  denying  a  motion  for  a  new  trial  such 
as  herein  specified,  yet  under  the  practice  and  rules  of  this 
court  such  specification  is  of  no  avail  to  raise  any  issue  what- 
ever. It  is  like  a  specification  wherein  it  is  alleged  that  the 
court  erred  in  entering  judgment.  Each  of  such  specifications 
is  so  broad  that  it  does  not  point  out  any  particular  error 
and  does  not  advise  the  court  of  any  legal  question  involved. 
If  such  was  not  the  rule,  then  the  appellant  could  raise  any 
number  or  any  kind  of  questions  that  he  may  desire,  even  in- 
cluding objections  to  the  admissibility  of  evidence,  by  merely 
alleging  that  the  court  erred  in  overruling  motion  for  new  trial, 
or  that  the  couri  erred  in  entering  judgment.  The  mere  fact 
that  on  a  motion  for  a  new  trial  several  grounds  are  usually 
specified  as  a  basis  of  the  motion  does  not  change  the  prin- 
ciple. If  the  trial  court  erred  in  overruling  and  denying  de- 
fendant's motion  for  a  new  trial,  upon  what  ground  did  it 
crrt  Which  ground  specified  in  the  notice  of  intention  is  re- 
lied upont  The  only  satisfactory  method  of  answering  these 
questions  is  to  require  that  the  specification  of  errors  must 
particularly  indicate  the  error  relied  upon.  It  should  be  so 
definite  that  there  can  be  no  doubt  as  to  the  precise  legal  point 
involved.  For  these  reasons  a  general  assignment  that  the 
court  erred  in  overruling  motion  for  new  trial,  or  in  entering 
judgment,  is  insufficient  to  raise  any  issue 

The  judgment  and  order  are  affirmed. 

^Affirmed. 

Mr.  Chief  justice  Braittly  and  Associatb  JusncBS 
Cooper,  Holloway  and  Galen  concur. 

69  Mont.— 26 
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Specific  Performance — Oral  Contracts  of  Deceased  Persons^^ 
,    Evidenc^---Insufficiency. 

tipecifie  Performance — Oral  Contracts — Quantwn  of  Proof. 

1.  To  warrant  specific  performance  of  a  contract  resting  in  parol  it 
mnst  be  definite  and  certain  in  terms,  free  from  all  ambiguity,  and 
60  clearly  proven  as  to  satisfy  the  court  that  it  constitutes  the  actual 
agreement  between  the  parties,  excluding  mere  hearsay  or  evidence 
of  declarations  to  mere  strangers  to  the  transaction  in  chance  eonver- 
flations  which  the  witness  had  no  reason  to  recollect  from  interest  in 
the  subject  matter  and  which  may  have  been  imperfectly  heard  or 
inaccurately  remembered. 

Same — Oral  Contract  of  Deceased  Person — Evidence — Insufficiency. 

2.  Evidence  in  an  action  for  specific  performanee  of  an  oral  ante- 
nuptial agreement  alleged  to  have  been  made  some  thirty-five  years 
prior  to  trial  between  plaintiff's  mother  and  testator,  whereby  the 
latter  agreed  to  devise  to  plaintiff  a  child's  part  in  his  estate,  re- 
viewed, and  lield  not  of  that  clear  and  convincing  character  required 
to  justify  decree  in  her  favor  as  against  declarations  contained  in 
testator's  last  will  and  testament. 

tSame — Discretion. 

3.  Specific  performance  will  be  decreed  only  in  the  sound  discretion 
of  the  trial  court  and  not  as  a  matter  of  course. 

(Mb.  Justice  Hollowat  dissenting.) 

Appeals  from  District  Court,  BavdUi  County;  Asa  L. 
Duncan,  Judge. 

Action  by  Lucy  Wflbum  against  3^ohn  J.  Wagner  and 
others.  Defendants  had  judgment.  Plaintiff  appeals  from  it 
and  an  order  denying  her  a  new  trial.    Affirmed. 

Cause  submitted  on  briefs  of  CounseL 

Mr.  H.  H.  Parsons,  for  Appellant 

This  court  does  not  sit  as  a  court  of  error  to  review;  it  trieA 
the  issues  de  novo.    As  Judge  Lamm  of  Missouri  so  well  said: 

1.  Certainty  in  contract  requisite  for  its  specific  performanee,  see  notes 
in  26  Am.  Dec.  661;  140  Am.  St.  Bep.  58. 

3.  Authorities  on  the  discretion  of  court  to  grant  specific  performance 
are  collated  in  notes  in  128  Am.  8t  Bep.  3S4;  140  Am.  Bt.  Bep.  57. 
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A  case  in  equity  on  appeal  is  heard  de  novo,  ''barring  a  cer- 
tain preference  allowed  by  the  upper  to  the  lower  court  in 
weighing  oral  testimony  and  tagging  it  with  a  certain  credit 
value."  (TroU  v.  Spencer,  238  Mo.  81,  Ann.  Cas.  1913A,  276, 
141  S.  W.  855.)  The  special  verdict  of  the  jury  was  **  ad- 
visory to  the  court  which  tried  the  case,  and  advisory  to  this 
court."  (Pealer  v.  Ora/ys  Harbor  Boom  Co,,  54  Wash.  415, 
103  Pac.  451.)  This  court  will  give  that  verdict  the  same 
weight  that  the  trial  court  ought  to  have  given  it.  The  char- 
acter of  that  weight  is  laid  down  in  the  case  of  Peckham  v. 
Van  Bergen,  8  N.  D.  595,  80  N.  W.  759. 

In  the  discussion  of  the  issues  at  bar  we  must  understand 
clearly  that  most  of  the  cases  similar  to  plaintiff's  are  those 
wherein  the  deceased  has  contracted  both  to  adopt  the  infant 
and  to  make  it  his  heir.  They  are  wholly  distinct.  The  de- 
ceased may  do  both  and  then  discriminate  in  the  disposition  of 
his  property  by  will.  He  may  be  compelled  to  do  either,  with- 
out the  other.  The  important  thing  to  bear  constantly  in  mind 
is  this:  A  contract  to  adopt  and  to  bequeath  one  his  property 
are  distinct  and  severable  contracts.  After  death  there  can  be 
no  adoption;  there  can  then  be  no  specijQc  performance;  but 
this  never  interferes  with  a  court  compelling  to  specific  per- 
formance of  the  agreement  to  bequeath  a  certain  portion  of 
the  estate  of  deceased.  {Stames  v.  Batcher,  121  Tenn.  330, 
117  S.  W.  219.)     After  death  that  is  all  the  court  can  do. 

Marriage  as  a  consideration:. A  second  matter  to  be  kept  con- 
stantly in  view  is  thd  consideration  passing  to  the  deceased, 
Joseph  Wagner,  for  his  contract.  In  the  first  place,  let  it  be 
remembered,  that  the  question  of  consideration  was  wholly, 
solely  and  purely  one  to  him — one  on  which  his  decision  was 
final  and  conclusive.  No  other  than  he  could  determine  what 
it  meant  to  him  and  his  life  to  have  the  child,  Lucy  Lamaster, 
enter  his  home,  be  under  his  dominion  and  bestow  upon  him 
her  devotion  and  services.  The  child  in  '^assuming  a  peculiar 
personal  and  domestic  relation  as  a  member  of  the  family  of 
the  promisor,  and  in  giving  him  the  society  and  services  in- 
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cident  to  such  relation,  and  of  a  kind  and  character  the  value 
of  which  is  not  measurable  in  money,"  becomes  a  consideration 
to  him  the  value  of  which  he  alone  can  tell.  {Boberison  v. 
Corcoran,  125  Minn.  118,  145  N.  W.  812;  Bums  v.  Smith,  21 
Mont.  251,  69  Am.  St.  Rep.  653,  53  Pac.  742.)  *'The  in- 
fluences of  a  child  of  tender  years  in  the  home  circle  are  too 
sacred  and  holy  to  be  estimated  in  dollars  and  cents." 
{Healey  v.  Simpson,  113  Mo.  340,  20  S.  W.  881.)  Further,  it 
may  be  said  that  marriage  is  not  only  a  valuable  consideration, 
but  it  is  probably  the  most  valuable  consideration  known  to  the 
law.  {Wrench  v.  Robertson  (Mo.),  175  S.  W.  587;  Orantham 
V.  Gossett,  182  Mo.  651,  81  S.  W.  895.) 

The  courts  refuse  to  be  overly  nice  or  technical  in  the  con- 
struction and  enforcement  of  such  contracts  as  these.  {Larsen 
V.  Johnson,  78  Wis.  300,  23  Am.  St.  Rep.  404,  47  N.  W.  615.) 
**  Rather  than  allow  such  a  gross  piece  of  dishonesty  to  go  un- 
redressed, the  court  would  struggle  with  any  amount  of  diffi- 
culties in  order  to  perform  the  agreement."  (Wilson  v.  Fur- 
ness  By.  Co.,  L.  R.  9  Eq.  Cas.  28 ;  Bennett  v.  BurkJuater,  257 
111.  572,  44  L.  R.  A.  (n.  s.)  734,  101  N.  E.  189.) 

Contract  not  inter  sese:  Furthermore,  there  is  a  distinction, 
recognized  in  all  courts,  between  an  oral  antenuptial  contract, 
limited  and  confined  solely  to  the  parties  making  it,  inter 
sese,  and  one  where  the  rights  of  a  third  party — ^for  instance, 
a  two  year  old  infant — are  involved,  and  where  the  contract  is 
not  made  for  the  benefit  of  the  mother  making  it  so  much  as  it 
is  for  the  infant  in  whose  behalf  and  for  whose  benefit  it  is 
made.  The  distinction  is  both  vital  and  far-reaching  in  its 
nature  and  scope. 

Parallel  cases  are  rare  in  equity  practice,  where  agreements 
such  as  are  alleged  at  bar  are  involved.  However,  the  case  of 
Nowach  V.  Berger,  133  Mo.  24,  54  Am.  St.  Rep.  663,  34  S.  W. 
489,  is  a  case  directly  and  absolutely  in  point.  The  contract 
alleged  is  almost  identical  with  the  one  plaintiff  alleges;  the 
allegations  and  proof  of  performance  on  the  part  of  the  mother 
and  child  are  identical;  and  the  failure  to  provide  by  will  at 
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death  of  the  spouse  no  different.  The  same  defenses  were  nrged 
as  here,  and  the  same  result  and  relief  reached  by  the  findings. 
The  case  was  one  of  first  impression  in  Missouri,  the  same 
as  this  is  in  Montana.  The  discussion  of  the  principles  in- 
volved is  cogent  and,  as  we  think,  unanswerable.  (See,  also, 
Buck  V.  Meyer,  195  Mo.  App.  287,  190  S.  W.  997 ;  Caihca/rt  v. 
Myers,  97  Kan.  727,  156  Pac.  751 ;  McCdbe  v.  Healey,  138  Cal. 
81,  70  Pac.  1009;  Anderson  v.  Anderson,  75  Kan.  117,  9 
L.  R.  A.  (n.  8.)  229,  88  Pac.  746;  Baker  v.  Payne  (Mo.  App.), 
198  S.  W.  74;  Best  v.  Grolapp,  69  Neb.  811,  5  Ann.  Cas.  491, 
96  N.  W.  641.) 

"We  wish  particularly  to  call  attention  to  the  case  of  Kofka 
V.  Bosicky,  41  Neb.  328,  43  Am.  St.  Rep.  685,  25  L.  R.  A.  207, 
59  N.  W.  788.  It  would  be  difficult  to  find  a  more  satisfactory 
case.  (Tfltn  Tine  v.  Van  Tine  (N.  J.  Bq.),  1  L.  R.  A.  156,  15 
Atl.  240;  Sharkey  v.  McDermott,  91  Mo.  647,  4  S.  W.  107.)  In 
Chehak  v.  Battles,  133  Iowa,  107,  12  Ann.  Cas.  140,  8  L.  R.  A. 
(n.  «.)  1130,  110  N.  W.  330,  it  is  said:  ''Though  a  contract  of 
adoption  could  not  be  sustained  at  common  law,  the  courts  of 
equity  enforce  such  contracts,  whether  oral  or  in  writing,  with 
respect  to  property  rights  involved."  {Kramer  v.  Kramer,  90 
App.  Div.  176,  86  N.  Y.  Supp.  129;  Wright  v.  Wright,  99^ 
Mich.  170,  23  L.  R.  A.  196,  58  N.  W.  54;  Fuselier  v.  Masse,"^ 
4  La.  424;  1  Cyc.  936,  and  cases  cited  in  note.) 

In  Dmly  v.  Minnick,  117  Iowa,  563,  60  L.  R.  A.  840,  91 
N.  W.  913,  the  supreme  court  held  that  even  an  oral  promise 
to  have  the  privilege  only  of  naming  a  child  was  a  valuable 
consideration  for  the  promise  to  convey  land,  and  that  the 
bearing  of  the  name  by  the  child  constituted  payment  and  such 
performance  as  to  take  the  case  out  of  the  statute  of  frauds, 
and  that  specific  performance  would  be  enforced.  (Black- 
well  V.  Blackwell,  196  Mass.  186,  12  Ann.  Cas.  1070,  81  N.  E. 
910.) 

If  the  mother,  Lizzie  Lamaster,  and  the  child,  Lucy,  per- 
formed their  part  of  the  contract,  that  takes  it  out  of  the  stat- 
ute of  frauda     {Love  v.  Kirkbride  OU  Co.,  37  OkL  804,  129 


390  .WiLBURN  V.  Wagner  bt  au  [Mar.  T.  *21 

[59  Mont.  386.] 

Pac.  858;  JoJimon  y.  Cook,  179  Mich.  117,  146  N.  W,  343; 
First  Nat  Bank  v.  Cripple  Creek  State  Bank,  63  Colo.  37,  163 
Pac.  1134;  Freitas  v.  Freitas,  31  Cal.  App.  16,  19,  159  Pac. 
611,  619.)  Through  all  of  the  cases  cited  herein,  and  in  the 
text-books  and  authorities  generally,  there  runs  the  doctrine 
that  the  statute  of  frauds  cannot  be  used  either  as  a  weapon  of 
offense  or  for  the  purpose  of  perpetrating  or  furthering  a 
fraud.  {Teske  v.  Ditthemer,  70  Neb.  544,  113  Am.  St.  Rep. 
802,  98  N.  W.  57;  Ryan  v.  Dox,  34  N.  T.  307,  90  Am.  Dec. 
696;  Wright  v.  Cline,  172  Ky.  514,  189  S.  W.  425;  Rogers  v. 
Moloney,  85  Or.  61,  165  Pac.  357;  Svenburg  v.  Fosseen,  75 
Minn.  350,  74  Am.  St.  Rep.  490,  43  L.  R.  A.  427,  78  N.  W.  4j 
Largey  v.  Leg  gat,  30  Mont.  148,  75  Pac.  950.) 

Messrs,  Wagner  dk  Taylor,  for  Respondents. 

The  case  presented  by  the  appellant  was  not  of  such  char- 
acter as  would  warrant  specific  performance.  {Wolf sen  v. 
Smyer,  178  Cal.  775,  175  Pac.  10.)  The  case  of  Pa/ntel  v. 
Bower,  104  Kan.  18,  178  Pac.  241,  while  not  involving  an  ante- 
nuptial contract  is  fairly  illustrative  of  the  case  at  bar. 
{Wright  v.  Raftree,  181  111.  464,  54  N.  B.  998,  and  the  cases 
cited  infra,) 

The  alleged  contract,  if  made,  is  void  under  the  statute  of 
frauds.  The  alleged  contract,  being  in  parol,  we  contend  is 
absolutely  void,  under  the  provisions  of  paragraphs  3  of  sec- 
tion 5017,  Revised  Codes.  A  similar  provision  is  found  in 
many  states  in  this  Union,  and  likewise  in  the  statute  of  frauds 
in  England,  and  w^  contend  that  the  decisions  construing  this 
provision  are  of  binding  force  in  this  state.  One  of  the  best 
considered,  and  withal  the  most  forceful,  decisions  we  have 
been  able  to  find  upon  the  subject  is  that  of  Hunt  v.  Hunt,  171 
N.  Y.  396,  59  L.  R.  A.  306,  64  N.  E.  159. 

We  have  another  statute  of  frauds  similar  to  the  one  ad- 
verted by  the  court  in  the  case  last  cited,  which  may  be  found 
in  section  5091  of  the  Code;  and,  as  intimated  there,  we  like- 
wise contend  that  decisions  thereunder  have  no   application 
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here.  See  in  this  connection,  the  case  of  Adams  v.  ^Adams,  17 
Or.  247,  20  Pac.  633,  and  21  Cyc.  1244.  We  think  these 
authorities  clearly  establish  the  principle  that  this  alleged 
contraxst  was  absolutely  void  from  the  beginning,  and  that  the 
marriage  of  the  parties  did  not  take  it  out  of  the  statute. 
Were  the  subsequent  acts  of  the  parties  alleged  in  the  com- 
plaint sufficient t  In  this  connection,  we  call  the  court's  atten- 
tion to  a  Wisconsin  case,  found  in  27  L.  R.  A.  (n.  s.)  1140 
{R(nt}eU  V.  Barber,  142  Wis.  304,  125  N.  W.  937),  holding 
that  an  oral  antenuptial  agreement  which  is  made  void  by 
statute  cannot  be  validated  by  an  agreement  embodying  its 
terms  executed  after  marriage.  (See,  also,  Ellis  v.  Carey,  74 
WiB.  176,  17  Am.  St.  Rep.  125,  4  L.  R.  A.  55,  42  N.  W.  252 ; 
Dicken  v.  McKinley,  163  111.  318,  54  Am.  St.  Rep.  471,  45 
N.  E.  134.) 

In  Henry  v.  Benry  and  Bennett,  27  Ohio  St  121,  plaintiff's 
wife  agreed  orally  with  him  that  if  he  would  marry  her  she 
would  convey  to  him  a  certain  tract  of  land,  provided  he 
would  enter  upon  and  improve  it  and  make  a  home  for  him- 
self and  his  wife.  The  parties  to  this  agreement  were  married, 
and  the  husband  entered  upon  the  land  and  made  the  improve- 
ments as  agreed  upon.  Thereupon  the  wife  executed  a  'deed  to 
the  premises,  in  trust,  to  a  third  party,  to  be  by  the  trustee 
conveyed  to  the  husband.  Under  the  Ohio  statutes  a  feme 
covert  could  not  convey  without  the  signature  of  her  husband. 
It  was  held  that  the  original  contract,  being  void  under  the 
statute  of  frauds,  could  not  be  validated  by  any  act  of  the 
parties  subsequent  to  marriage,  short  of  complete  and  legal 
execution  of  the  contract.  The  deed  given  in  good  faith  by 
the  wife  being  defective,  for  want  of  the  husband's  signature, 
was  declared  void.  (See,  also,  Ellis  v.  Carey,  supra;  see,  also, 
note  to  Creel  v.  Codmxtn,  14  L.  R.  A.  863,  and  the  well- 
considered  case  of  Pond  v.  Sheehan,  132  111.  312,  23  N.  E. 
1018,  decided  by  the  Illinois  supreme  court  and  found  in  8 
L.  R.'  A.  414.)  The  Indiana  supreme  court,  in  the  case  of 
Austin  V.  Davis,  128  Ind.  472,  25  Am.  St.  Rep.  456, 12  L.  R.  A, 
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120,  26  N.  E.  890,  held  that  a  parol  agreement  to  adopt  a 
child  as  heir,  and  to  leave  her  all  of  one's  property  at  death, 
is  within  the  statute  of  frauds,  where  the  estate  at  death  con- 
sists of  property  for  the  transfer  of  which  a  parol  contract  is 
not  valid  under  the  statute,  and  that  performance  upon  the 
part  of  a  girl  of  a  parol  contract,  to  live  with  a  man  and  his 
wife  during  their  lives,  in  consideration  of  their  agreement  to 
leave  her  all  of  the  property,  will  not  take  the  case  out  of  the 
statute  of  frauds;  and  that  one  is  not  prevented  from  tranch 
ferring  his  property  by  an  agreement  to  leave  all  of  his  prop- 
erty at  death  to  an  adopted  child,  if  the  transfer  is  not  made 
for  the  purpose  of  defrauding  the  latter.  It  wiU  be  observed 
that  in  the  case  at  bar  there  is  no  allegation  that  deceased 
fraudulently  executed  the  will  indirectly  involved  herein  so  as 
to  deprive  plaintiff  of  any  substantial  right.  (See,  also,  Mc- 
Annuity  v.  McAnnvlty,  120  111.  26,  60  Am.  Eep.  552,  11  N.  E. 
397;  Lloyd  v.  Fulton,  91  U.  S.  479,  23  L.  Ed.  363  [see,  alao, 
Rose's  U.  S.  Notes] ;  Richardson  v.  Richardson,  148  lU.  563, 
26  L.  R.  A.  305,  36  N.  E.  608;  James  v.  Lane,  103  Kan.  540, 
175  Pac.  387;  Rov^eU  v.  Barber,  142  Wis.  304,  27  L.  R.  A. 
(n.  s.)  1140,  125  N.  W.  937;  Hanwn  v.  Hounihan,  85  Va.  429, 
12  S.  E.  157;  Ready  v.  White,  168  111.  76,  48  N.  B.  314;  Swash 
v.  Sharpstein,  14  Wash.  426,  32  L.  R.  A.  796,  44  Pac.  862 ;  and 
see  note  to  Baumann  v.  Kusian,  44  L.  R.  A.  (n.  s.)  756  [164 
Cal.  582,  129  Pac.  986].) 

We  contend  that  specific  performance  is  not  a  proper 
remedy  in  the  case  at  bar,  notwithstanding  what  is  said  in  the 
case  of  Bums  v.  Smith,  21  Mont.  251,  69  Am.  St.  Rep.  653, 
53  Pac.  742,  for  the  reason  that  the  facts  as  alleged  do  not 
bring  this  case  witjiin  the  purview  of  that  one.  In  that  case 
we  have  presented  a  written  contract  for  the  adoption  of  a 
child,  a  contract  entered  into  between  the  parties  thereto  for 
the  express  benefit  of  the  child  adopted;  whilst  here  we  have 
a  contract  where  marriage  is  the  consideration  and  the  alleged 
adoption  of  the  child  an  incident  thereto. 
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MR.  3TISTICE  COOPER  delivered  the  opinion  of  the  court. 

Lucy  Wilbum  brought  this  action  in  the  district  court  of 
Ravalli  county  to  enforce  specific  perfoi*raance  of  an  ante- 
nuptial oral  agreement  alleged  to  have  been  made  between 
Joseph  Wagner  and  her  mother  at  a  time  the  pleader  was  un- 
able to  fix. 

The  complaint  alleges  that  Joseph  Wagner  expressly  agreed, 
in  consideration  that  plaintiff's  mother  would  marry  him  and 
allow  him  to  adopt  the  plaintiff  as  his  own  child  and  change 
her  name  from  Lucy  Lamaster  to  Lucy  Wagner,  and  to  have 
the  care,  custody,  direction,  companionship,  love  and  devotion 
of  the  plaintiff  until  she  should  marry,  he  would,  at  his  death, 
•  make  her  his  heir  and  give  and  devise  unto  her  a  child's  part 
and  portion  of  his  property  and  estate,  the  same  as  though 
she  was  his  own  bodily  heir.  The  answer  admits  the  marriage 
but  denies  that  the  agreement  was  ever  made,  and  avers  that, 
if  it  ever  was  made,  it  is  invalid  and  unenforceable  under  the 
statute  of  frauds  as  embodied  in  section  5017  of  the  Revised 
Codes.  The  case  was  tried  in  the  court  below  with  the  aid  of 
a  jury,  their  answer  to  special  interrogatories  submitted  to 
them  being  that  the  testator,  Joseph  Wagner,  prior  to  his 
marriage  with  the  plaintiff's  mother,  made  the  contract  sued 
on.  The  plaintiff  moved  the  court  to  adopt  the  findings  of  the 
jury  and  to  adjudge  the  plaintiff  entitled  to  an  undivided  one- 
third  of  the  estate.  The  court,  instead,  made  findings  of  fact 
and  conclusions  of  law  of  its  own,  to  the  effect  that  Joseph 
Wagner  and  the  mother  of  the  plaintiff  did  not,  before  their 
marriage  nor  at  any  other  time,  make  or  enter  into  an  oral, 
or  any  other,  contract  whereby  the  plaintiff  was  to  be,  or  ever 
was  adopted  as,  the  heir  of  the  deceased,  or  that  he  ever 
agreed  that  he  would  devise  or  bequeath  to  her  a  child's  part 
of  his  estate  at  the  time  of  his  death,  but  did,  by  will,  be- 
queath the  plaintiff  the  sum  of  $500,  and  rendered  a  judgment 
dismissing  the  action  and  denied  a  motion  for  a  new  triaL 
The  plaintiff  appeals  from  the  judgment  and  order. 
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The  evidence  upon  the  trial  discloses  that  in  1881  or  1882, 
at  the  time  of  the  marriage,  Joseph  Wagner,  with  his  brother 
Isador,  and  another  brother,  Sebastian,  who  had  a  wife  and  six 
or  seven  children,  were  living  on  a  farm  about  a  mile  and  a 
half  from  the  town  of  Florence,  in  Ravalli  county,  and  were 
working  it  as  copartners.  Shortly  before  the  marriage  Joseph 
had  initiated  a  pre-emption  claim  adjoining  the  farm,  a  patent 
to  which  was  later  issued  to  him.  After  the  marriage,  he,  to- 
gether with  his  wife  and  her  two  year  old  daughter,  the  plain- 
tiff, moved  upon  the  land  and  continued  to  farm  it  until  his 
death  in  the  month  of  May,  1915,  where  the  two  children,  the 
issue  of  the  marriage,  were  bom.  For  a  period  of  two  months 
prior. to  the  marriage  the  plaintiff's  mother  worked  for  the 
Wagners  assisting  in  the  housework,  and  did  not  leave  the 
place  until  she  left  with  Joseph  at  4  o'clock  on  the  morning 
of  the  wedding  to  go  to  the  Poole  home,  to  ask  their  consent  to 
the  marriage.  Their  intention  was  to  return  to  the  Wagner 
place  for  the  ceremony,  but  upon  demand  of  the  Poole  family, 
the  wedding  occurred  there  instead.  Until  the  other  two  chil- 
dren, John  and  Florence  Wagner,  were  bom,  Lucy  was  the 
only  child  in  the  Joseph  Wagner  household.  With  them  she 
continued  to  live,  attended  school  and  assisted  about  the  house 
and  the  farm  as  a  maturing  young  woman  would  ordinarily 
do.  She  did  not  learn  that  Joseph  Wagner  was  not  her  nat- 
ural father  until  she  was  twelve  years  of  age;  yet  she  con- 
tinued to  live  at  home  as  before.  At  the  age  of  eighteen  she 
was  married  and  continued  to  live  at  home  with  her  husband, 
Ed.  Wilbum,  for  a  period  of  about  two  years,  her  husband 
meanwhile  working  for  wages  for  Joseph  Wagner  until  they 
left  to  make  their  home  in  Hamilton,  Ravalli  county.  In  Feb- 
ruary, 1899,  a  month  after  the  death  of  her  mother,  at  the  re- 
quest of  her  half-sister  Florence,  both  she  and  her  husband 
returned  to  the  home  of  Joseph  Wagner,  lived  there,  and  in 
conjunction  with  Joseph  Wagner,  Jr.,  rented  and  worked  the 
ranch-  Whether  the  agreement  declared  upon  was  .ever  made 
must  be  determined  by  the  circumstances  as  they  existed  at  the 
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time,  rather  than  by  subsequent  developments.  Upon  what 
basis,  then,  did  Lizzie  Lamaster  agree  to  marry  Joseph 
Wagner  t 

Frank  See,  the  only  witness  present  when  the  contract  is 
alleged  to  have  been  made,  testified  on  direct  examination  as 
follows:  *'Q.  Did  Lucy's  mother  say  she  would  not  marry  him 
unless  he  made  Lucy  his  heir?  A.  Yes.  Q.  That  was  before 
the  marriage t  A.  Yes.  Q.  How  long  before  the  marriage? 
A.  Quite  a  long  time.  Q.  A  few  hours  ?  A.  Yes,  two  or  three 
days,  a  week  or  two.  Q.  He  was  up  there  then  some  time  be- 
fore they  were  married?  A.  Yes.  Q.  After  they  were  mar- 
ried, did  Joe  Wagner  ever  say  anything  to  you  as  to  this 
agreement  he  had  with  his  wife  about  making  Lucy  his  heir? 
A.  I  do  not  know  as  he  said  anything  to  me  personally;  I 
heard  him  say  it.  Q.  What  did  he  say?  Did  you  hear  him 
say  it  in  your  absence?  A.  Yes.  It  was  talk  with  the  folks, 
what  he  agreed  to  do,  he  said  he  would  do  it.  Q.  TeU  what 
the  conversation  was, — ^what  did  he  say  about  it  after  the  mar- 
riage was  over?  A.  He  said  he  would  do  as  he  agreed  to,  he 
would  make  her  his  heir  the  same  as  his  own,  if  he  ever  had 
any.  Q.  Was  anything  said  about  what  share  he  was  to  give, 
the  plaintiff  in  this  case  as  an  heir?  A.  Well,  no,  no.  Q. 
Did  he  say  anything  with  reference  to  her  having  a  child's 
part  or  what  did  he  say,  if  anything?  A.  She  was  to  share 
equal.  Q.  Equal  with  whom?  A.  With  his  heirs.  Q.  Was 
that  talked  over  several  times  during  the  period  that  you  and 
he  were  there?  A.  Yes.  Q.  And  in  the  presence  of  the  Poole 
family,  you  say?  A.  Yes.  Q.  Of  whom  did  the  Poole  family 
consist?  A.  John  Poole  and  his  wife  and  Lucy's  mother.  Miss 
Lamaster  it  was  then.  Q.  Those  people  are  all  dead  now  ex- 
cept Lucy?  A.  Yes."  On  cross-examination  he  testified: 
"Q.  How  long  had  you  been  living  in  the  vicinity  before  the 
marriage  took  place?  A.  Ever  since  '68.  Q.  And  how  old 
were  you?  A.  At  the  time  this  marriage  took  place  I  must 
have  been  fifteen  or  sixteen  years  old.  Q.  And  frpm  that 
time  up  until  the  time  of  Joe  Wagner's  death  did  you  ever 
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discuss  with  anybody  what  occurred' there  at  the  marriage  f 
A.  No.  Q.  And  yet,  after  the  lapse  of  thirty-six  years,  you 
are  in  a  position  to  state  the  language  of  the  parties  at  this 
marriage  with  reference  to  this  child?  A.  I  did.  Q.  You 
have  got  a  pretty  good  memory  then,  haven't  you,  Frank!  A. 
Nothing  extra;  no.  Q.  What  was  the  occasion  of  your  being 
there  at  the  Poole  house  on  that  day?  Were  you  invited  to 
the  wedding!  A.  Yes.  Q.  How  long  before  the  wedding  took 
place  was  it  that  you  were  invited  to  attend  it!  A.  I  don't 
know  how  long  it  was;  I  don't  remember  about  that.  Q.  Who 
invited  you  to  the  wedding!  A.  Mr.  Wagner's  wife,  Miss 
Lamaster.  Q.  How  did  she  invite  you, — ^write  you  a  letter  or 
just  ask  you!  A.  No,  just  ask  me.  Q.  Did  she  come  to  your 
house  to  ask  you,  or  where  was  it!  A.  If  you  want  to  know, 
I  was  about  two-thirds  of  my  time  part  of  the  Poole  family;  I 
was  there  when  I  was  a  kid.  Q.  Up  to  the  time  of  the  mar- 
riage! A.  Yes.  Q.  How  far  did  you  live  from  them!  A. 
Our  farms  joined  but  our  houses  were  about  a  mile  and  a  half 
apart.  Q.  You  spent  most  of  your  time  at  the  Pooles!  A.  A 
good  deal  of  it.  Q.  Were  you  employed  at  the  Poole's!  A. 
No.  Q.  What  waa  your  occupation  in  those  days!  A.  It  was 
not  much  of  anything;  like  a  whole  lot  of  other  kids  I  loafed 
around  a  good  deal.  Q.  What  did  the  Poole  family  consist  of ! 
A.  There  was  John  Poole  and  his  wife  and  this  Miss  Lamaster 
and  her  brother,  and  he  had  some  children  of  his  own,  small 
children.  Q.  Her  brother  had  some  small  children!  A,  No, 
her  stepfather.  Q.  Lucy,  the  plaintiff  in  this  case,  was  the 
daughter  of  the  mother  by  a  former  marriage,  was  she,  Mr. 
Poole  was  not  Lizzie's  father!  A.  No.  Q.  Was  she  a  step- 
child of  the  Pooles!  A.  Yes.  Q.  That  is,  she  was  Mrs.  Poole's' 
daughter!  A.  Yes;  John  Poole  married  a  widow  with  two 
children  when  he  married  her.  Q.  And  Mrs.  Wagner  was  one 
of  those  children!  A.  Yes.  Q.  You  say  Mrs.  Wagner  had  a 
brother  living  there  too!  A.  Yes.  Q.  Was  he  at  the  mar- 
riage! A.  No,  sir,  he  was  not.  Q.  Where  was  he!  A.  He 
was  over  in  Idaho  at  that  time,  he  was  over  there  something 
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like  a  year.  Q.  You  say  three  or  four  days  before  the  mar- 
riage Joe  was  up  there?  A.  Yes,  something  like  that.  Q. 
And  how  long  did  he  stay  there  at  that  time, — of  course  he 
stayed  there  until  the  marriage, — but  how  long  after  the  mar- 
riage? A.  He  was  there  two  or  three,  three  or  four  days,  I 
think,  after  they  were  married.  Q.  A  couple  of  days?  A. 
Yes,  longer  than  that.  Q.  He  was  there  three  or  four  days 
before  th«  marriage?  A.  No,  I  didn't  say  three  or  four  days 
before  the  marriage.  Q.  Yes,  you  answered  Mr.  Parsons  and 
also  myself  that  he  was  there  three  or  four  days  before  the 
marriage  and  the  conversation  took  place  that  long  before? 
A.  Maybe  it  was.  Q.  As  I  understand  you,  Joe  was  there 
three  or  four  days  before  the  marriage  and  stayed  there  a 
couple  of  days  after  the  marriage?  A.  Yes,  I  guess  so.  Q. 
So  he  must  have  been  there  a  ^eek  altogether?  A.  No,  he  was 
not  there  a  week  altogether.  Q.  Well,  how  long  was  he  there 
altogether?  A.  He  came  up  the  day  before  he  was  married. 
Q.  And  when  did  he  leave?  A.  A  couple  of  days  after  the 
wedding.  Q.  How  long  was  he  there  altogether?  A.  About 
three  days,  I  guess.  Q.  You  were  there  during  all  of  that 
time?  A.  Well,  yes,  most  of  it.'*  Concerning  Lizzie  Lam-  ' 
aster's  property,  he  testified:  '*Q.  You  say  Lizzie  had  some 
property?  A.  Yes.  Q.  Of  what  did  that  property  consist? 
A.  Some  horses,  cayuses  them  was,  and  a  few  head  of  cows. 
Q.  How  many  head  of  cows  A.  A  few  head;  eight  or  ten 
altogether.  Q.  How  many  horses?  A.  I  do  not  know;  there 
were  about  eight  or  ten  head  altogether.  Q.  Cattle  and  horses 
together?  A.  Yes.  Q.  And  that  was  Lizzie's  property?  A. 
Yes.  Q.  Where  did  she  get  it  A.  Some  of  it  was  give  to  her. 
Q.  How  is  that?  A.  I  do  not  know  where  she  got  all  of  it; 
some  of  it  was  give  to  her.  Q.  The  Pooles  did  not  give  it  to 
her,  her  stepfather  didn't  give  it  to  her?  A.  She  had  them; 
it  was  hers.  Q.  And  she  was  only  sixteen  or  seventeen  years 
old  A.  Yes.  Q.  And  how  much  stock  did  the  Pooles  have? 
A^  I  could  not  say ;  they  had  quite  a  bunch  of  stock ;  stock  was 
not  worth  very  much  then;  everybody  had  lots  of  stock;  the 
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Pooles  had  quite  a  bunch  of  cattle  and  horses.  Q.  You  were 
pretty  intimate  with  Lizzie  then;  you  must  know  where  she 
got  this  property?  A.  I  do  not  know;  I  know  she  had  it.  Q. 
And  you  never  asked  her  where  she  got  it!  A.  I  know  where 
she  got  some  of  it,  of  course  I  do ;  it  was  give  to  her.  Q.  Who 
gave  it  to  hert  A.  She  raised  some  of  it;  ofi  course.  Q.  Who 
gave  her  the  stock?  A.  I  know  Wade  Blodgett  gave  her  a  cow 
that  was  do¥nti  and  gave  it  to  her  if  she  could  raise  it,  and  she 
raised  it,  I  know.  Q.  Do  you  know  where  she  got  the  rest  of 
it?  A.  Some  of  the  horses, — I  know  Fred  Held  gave  her  some 
of  the  horses.  Q.  How  many?  A.  I  do  not  know.  I  remem- 
ber of  him  giving  her  a  saddle-horse.  Q.  And  who  else  gave 
her  any  of  the  property?  A.  I  do  not  know  who  gave  it  to 
her.  Q.  What  became  of  this  property  after  the  marriage? 
A.  They  took  it  to  Wagner's.  Q.  How  long  after  the  mar- 
riage? A.  I  could  not  say  how  long;  quite  a  while;  I  know 
she  took  some  of  the  milch  cows -off  the  ranch  and  took  them 
right  with  her.  Q.  Eight  with  her?  A.  Not  right  with  her, 
but  they  were  taken  to  the  Wagners." 

The  testimony  of  the  witness  Robert  King,  a  neighbor,  was 
that  he  had  known  Joseph  Wagner  and  Lizzie  Lamastcr  since 
1887,  had  worked  for  them  at  different  times,  and  had  oppor- 
tunities to  observe  the  attitude  of  Joseph  Wagner  to  Lucy, 
and  of  all  the  members  of  the  family  toward  each  other,  and 
that,  so  far  as  he  could  see,  they  were  not  different  from  the 
ordinary  family  relations;  that  one  afternoon  in  the  year  1892 
he  stopped  at  their  place;  that  Lucy  and  her  mother  were 
about  to  leave  on  account  of  some  difficulty;  that  Joe  Wagner 
talked  over  the  ''fuss"  with  him  a  little  bit,  and  told  him  it 
grew  out  of  the  fact  that  Lizzie,  his  wife,  had  accused  him  of 
being  mean  to  Lucy,  putting  more  on  to  her,  as  he  termed  it, 
and  favored  the  other  two  children,  ''something  like  that." 
"He  told  me  he  had  tried  to  treat  Lucy  as  good  as  the  other 
children  and  he  had  promised  to  do  that  when  he  had  taken  her 
as  a  baby,  and  he  asked  me  if  I  had  noticed  any  difference 
during  the  time  I  had  been  around  there,  and  I  told  him  no." 
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Other  witnesses  testified  to  similar  statements  made  to  them, 
or  in  their  presence  by  Joseph  Wagner,  on  occasions  between 
the  marriage  and  the  time  the  plaintiff  and  her  husband  left 
the  home  of  the  Wagners  to  live  elsewhere,  the  sum  of  which 
was  that  he  had  as  much  affection  for  the  plaintiff  ^  he  had 
for  his  own  children  and  that  he  intended  to  give  her  a  child's 
part  of  his  property. 

If  the  theory  of  the  plaintiff  is  to  be  accepted,  the  thing 
that  finally  induced  Lizzie  Lamaster  to  yield  to  the  impor- 
tunities of  Joseph  Wagner  was  not  so  much  the  advantage  of 
having  her  child  constantly  within  her  keeping,  as  it  was  her 
desire  to  secure  to  Lucy  the  right  to  inherit  a  child's  portion 
of  Joseph's  property,  at  his  death.  The  property  Joseph  then 
owned  consisted  of  a  cow,  a  team  of  horses  and  a  claim  upon 
the  public  domain — ^then  considered  hardly  worth  the  trouble 
and  expense  of  proving  up.  Is  it  possible  that  considerations 
of  that  character  could  find  a  place  in  the  mind  of  a  girl  so 
young  T  And  if  sp,  did  she  place  them  above  the  nearer  con- 
sideration of  a  permanent  home  for  herself  and  child?  Did 
she  anticipate  what  would  be  left  to  satisfy  the  contract,  and 
how  many  there  would  be  to  share  it?  Finally,  could  a  young 
man,  as  youthful  as  See  then  was,  accurately  recollect  and  re- 
peat details  of  the  conversation  making  up  the  true  point  of 
the  agreement  the  parties  intended,  so  many  years  after? 
These  were  all  dependent  and  interwoven  elements  for  consid- 
eration in  weighing  the  proof  and  settling  the  issues. 

It  IB  in  evidence  that  Lizzie  Lamaster  and  Joseph  Wagner 
left  the  Wagner  place  on  the  morning  of  the  wedding  for  the 
purpose  of  obtaining  the  consent  of  Mr.  and  Mrs.  Poole  to 
their  marriage,  and  that  their  approval  was  withheld  until 
Joseph  and  Lizzie  had  agreed  to  be  married  at  the  Poole  place 
on  that  day;  that. the  neighbqrs  went  to  the  Wagner^  home  in 
response  to  invitations  to  be  present  at  the  wedding  and  par- 
ticipate in  the  celebration,  but  that  they  did  not  return  until 
the  evening  after.  If  Isador  Wagner's  statement  that  Lizzie 
was  not  absent  from  the  Wagner  place  from  the  time  she  came 


400  tWiLBUBN  V.  Wagneb  et  al.  [Mar.  T.  '21 

[59  Mont.  386.] 

there  until  they  left  that  mominfg  for  the  Poole  place  is  true, 
it  cannot  be,  aa  See  states,  that  the  terms  of  the  antenuptial 
contract  were  agreed  upon  in  his  presence  at  the  Poole  place 
the  day  before  the  wedding.  He  also  testified  that  when  they 
returned  home  after  the  wedding,  Joseph  and  Lizzie  had  with 
them  only  one  saddle-horse,  the  saddle  being  carried  in  the  bed 
of  the  wagon,  to  which  the  horse  was  tied. 

Mrs.  Buckhouse,  a  neighbor  of  the  Wagners,  and  other  wit- 
nesses testified  that  they  went  to  the  Wagner  home  to  be  pres- 
ent at  the  wedding,  but  on  arriving  found  that  the  couple  had 
left  for  the  Poole  place;  that  they  waited  there  until  the 
couple  returned  on  the  following  day  and  participated  in  the 
celebration  of  the  wedding  feast. 

It  was  within  the  province  of  the  district  court  to  believe 
the  testimony  of  Isador  Wagner  in  preference  to  the  dubitable 
account  See  essayed  to  give  of  the  occurrences  at  the  time  the 
contract  was  made.  In  view  of  the  lax)se  of  time,  the  youth 
of  See,  the  discrepancies  in  his  testimony  and  his  faulty  narra- 
tive of  the  facts  .attending  the  transaction  upon  which  the 
action  is  based,  and  from  the  evidence  as  a  whole,  the  court 
was  justified  in  holding  that  the  case  was  founded  more  on 
imagination  and  hearsay  than  upon  the  impressions  actually 
received  by  the  witnesses  from  the  happenings  themselves. 
Having  concluded  that  the  plaintiff  had  failed  to  establish  her 
case,  its  judgment  must  be  accorded  the  presumption  attend- 
ing the  /conclusion  of  every  court  of  first  impression.  In  all 
cases  of  this  nature,  courts  must  jealously  uphold  the  quantum 
of  proof;  for  if  the  standard  is  to  be  lowered  or  weakened, 
there  is  grave  danger  that  unfounded  claims  may  be  fastened 
upon  estates  of  persons  after  their  decease,  solely  because  of 
the  absence  of  countervailing  evidence.  Unless  we  do  find  our- 
selves able  to  say  that  the  weight  of  the  evidence  is  decidedly 
against  the  finding  of  the  court  below,  we  are  not  free  to  in- 
terfere with  its  final  judgment.  {Wright  v.  Brooks,  47  Mont, 
99,  130  Pac.  968.)^ 
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Contracts  resting  in  parol  must  be  definite  and  certain  in 
[1]  terms,  and  free  from  all  ambiguity,  if  specific  perform- 
ance is  to  be  decreed.  A  contract  of  the  nature  now  sought 
to  be  enforced  must  be  clearly  proven  so  as  to  satisfy  the  court 
that  it  constitutes  the  actual  agreement  between  the  parties. 
If  this  were  not  the  rule,  courts  might  **  enforce  precisely  what 
the  parties  never  intend  or  contemplate."  {Waters  v.  JTou^ 
ard,  8  Gill  (Md.),  277.)  Mr.  Justice  Qrier,  speaking  for  the 
supreme  court  of  the  United  States  upon  the  certainty  of  the 
proof  necKessary  in  actions  for  the  specific  performance  of  parol 
contracts,  uses  this  apt  language:  ''It  cannot  be  made  out  by 
mere  hearsay,  or  evidence  of  the  declarations  of  a  party  to 
mere  strangers  to  the  transactions,  in  chance  conversations, 
which  the  witness  had  no  reason  to  recollect  from  interest  in 
the  subject  matter,  which  may  have  been  imperfectly  heard  or 
inaccurately  remembered,  perverted  or  altogether  fabricated; 
testimony,  therefore,  impossible  to  be  contradicted."  {Purcell 
V.  Miner,  4  Wall.  518,  18  L.  Ed.  435  [see,  also,  Rose's  U.  S. 
Notes].) 

Conceding,  for  the  ^purpose  of  argument,  that  there  was  a 
[2]  contract  of  some  sort,  the  testimony  as  to  its  exact  nature 
is  not  of  that  clear,  convincing  kind  that  leaves  the  mind  so 
free  of  doubt  that  countenance  ought  to  be  given  to  a  claim 
against  a  dead  man  at  variance  with  the  last  recorded  ex- 
pression of  his  will.  (See  the  cases  of  OrantJiam  v.  Oosseit, 
182  Mo.  651,  81  S.  W.  895;  Wales  v.  Holden,  209  Mo,  552, 
108  S.  W.  89;  Monsen  v.  Monsen,  174  Cal.  97,  162  Pac.  90; 
2  Story's  Eq.  Jur.,  14th  ed.,  sec.  1016a;  Pomeroy's  Eq.  Jur., 
sec.  2252 ;  Pemberton  v.  Perrin,  94  Neb.  718,  Ann.  Cas.  1915B, 
68,  144  N.  W.  164 ;  Davis  v.  Hendricks,  99  Mo.  478,  12  S.  W. 
887;  Bauman  v.  Kusian,  164  Cal.  582,  44  L.  R.  A.  (n.  s.)  756, 
129  Pac.  986 ;  Hannan  v.  Hounihan,  85  Va.  429,  12  S.  E.  157 ; 
Winke  v.  Olsm,  164  Wis.  427,  160  N.  W.  167.) 

Specific  performance  will  be  decreed  only  in  the  sound  dis- 
[3]  cretion  of  the  court — never  as  a  matter  of  course;  and 
even  then  it  is  granted  or  withheld  according  to  the  circum- 
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stances  of  the  particular  case.  (2  Story's  Eq.  Jur.,  14tli  ed., 
sec.  1026;  36  Cyc.  548,  "Discretion";  Kraft  v.  Egan,  78  Md. 
36,  26  Atl.  1082;  Semnues  v.  Worthington,  38  Md.  298.) 

Neither  the  integrity  nor  the  good  faith  of  any  witness  is 
intended  to  be  impugned  by  anything  we  have  said.  Un- 
fortunately for  plaintiff,  all  the  evidence  offered  to  establish  the 
contract  purported  to  be  nothing  more  than  mere  verbal  declara- 
tions and  statements  of  the  deceased,  the  witnesses  to  them 
having  no  other  means  of  identifying  the  expressions  used  than 
their  power  to  recall  details  of  conversations  after  the  lapse  of 
many  years.  What  can  better  emphasize  the  wisdom  of  the 
statute  of  frauds  than  the  example  this  very  case  affords? 
And  what  better  reason  can  move  a  court  of  equity  to  require 
not  only  clear  proof  of  the  accuracy  of  oral  statements,  but 
proof  that  convinces  the  mind  that  the  relief  sought  was  just 
what  the  contracting  parties  intended  t 

After  carefully  reading  all  the  evidence  in  the  cold  type  to 
which  we  are  confined,  and  patiently  reviewing  all  the  ques- 
tions counsel  suggest,  we  are  not  able  to  convince  ourselves 
that  the  district  court,  in  closer  view  of  all  the  elements  at- 
tending the  subject  matter  of  the  inquiry  and  an  opportunity  to 
scan  the  faces  of  the  witnesses  and  observe  their  demeanor 
under  examination,  has  either  misjudged  the  evidence  or 
wrongfully  refused  the  relief  demanded. 

The  judgment  and  order  are  affirmed. 

^Affirmed. 

Mb.  Chibp  Justice  Brantlt  and  Associatb  Justices  Rey- 
nolds and  Galen:  We  concur  in  the  result  reached  by  Mr. 
Justice  Cooper  but  think  he  has  extended  his  discussion  be- 
yond what  the  exigency  of  the  case  requires  and  that  a  part  of 
it  is  not  entirely  pertinent  to  the  question  presented  by  the 
record,  viz,:  Does  the  evidence  clearly  preponderate  against  the 
finding  of  the  district  court?  It  is  apparent  that  if  the  testi- 
mony of  defendants'  witnesses  is  to  be  accepted  as  true,  that 
of  the  witnesses  for  plaintiff  must  be  rejected  entirely.    A 
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brief  reference  to  the  salient  features  of  the  evidence  wonld, 
in  our  opinion,  have  been  snfBcient  to  demonstrate  that  the 
resnlt  reached  by  the  district  court  was  fully  justified  by  it 
and,  hence,  that  the  judgment  must  be  affirmed. 

Mr.  Justice  Hollowat  dissenting. 


In    re    CARROLL'S     ESTATE.    CARROLL    bt    al.. 
Respondents,  v.  EINO  st  al.,  Appellants. 

(No.   4,603.) 
(Submitted  March  8,  1921.    Decided  March  29,  1921.) 

[196  Pac.  996.] 

WUl  Contests  —  Incompetency  of  Testator  —  Evidence  —  SuffU 
cisncy — Taxing  Costs  to  Contestees — Ahise  of  Discretion — 
Trial — Special  Interrogatories — Number  and  Form — Discre- 
tion— Directed  Verdict — Proper  Refusal. 

Will  Contest — "Incompetently" — Definition. 

1.  Meld^  that  an  instruction  to  the  effect  that  a  person  may  be  men- 
tally incompetent  to  make  a  will  and  yet  not  be  an  insane  person 
was  proper,  since  the  word  "incompetent,"  when  applied  to  an  indi- 
yiduid's  capacity  to  make  a  will,  means  any  person  who,  whether 
insane  or  not,  is,  by  reason  of  immaturity,  old  age,  disease,  weakness 
of  mind  or  from  any  other  cause,  unable  to  understand  what  property 
he  has,  the  relationship  he  bears  to  those  who  would  naturally  be  the 
objects  of  his  bounty,  and  what  disposition  he  may  be  making  of  hia 
property  at  the  time. 

Bame — Testator  may  Disinherit  Belatives. 

2.  A  person  who  has  the  capacity  to  make  a  will  has  the  right  to 
disinherit  his  relatives. 

Trial — ^Instructions — When  Refusal  Proper. 

3.  An  instruction  correct  in  part  only  or  one  oorered  by  an  instruc- 
tion given  is  properly  refused. 

Same — ^Directed  Verdict — ^When  Motion  Properly  Befused. 

4.  Befusal  to  grant  defendant's  motion  for  a  directed  verdict  is 
proper  where  there  is  any  substantial  evidence  to  support  plaintiff's 
case. 

Will  Contest — ^Verdict  Conclusive,  When. 

5.  In  a  will  contest,  the  verdict  of  the  jury  will  not  be  disturbed 
on  appeal  if  there  is  substantial  evidence  upon  which  it  may  be  sns- 
tained. 
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Same — Ineompetencj  of  Testator — Evidence — Sufficiency. 

6.  Evidence  reviewed  and  held  snfficientlj  substantial  to  warrant  a 
verdict  ti^at  at  the  time  testator  made  the  will  sought  to  be  set  aside, 
he  was  incompetent. 

Same — Special  Interrogatories — Number  and  Form:— Discretion. 

7.  The  number  and  form  of  special  interrogatories  to  be  submitted 
to  the  jury  in  a  will  contest  are  matters  lodged  in  the  discretion 
of  the  trial  court,  so  long  as  they  are  sufficient  to  comprehend  the 
issues  involved  in  the  case;  hence,  where  it  submitted  one  interrog- 
atory on  the  one  issue  involved,  to-wit,  the  competency  of  testator  at 
the  time  he  made  the  will,  refusal  of  three  others  offered  by  eon- 
testees  on  the  same  subject  did  not  show  an  abuse  of  discretion,  in 
view  of  the  instructions  given  thoroughly  covering  the  issue. 

Same — Costs — Court  may  Tax  in  Its  Discretion. 

8.  Under  section  7412,  Revised  Codes,  the  trial  court  may  in  iti  dis- 
cretion order  that  the  costs  incident  to  the  revocation  of  the  probate 
of  a  will  be  paid  out  of  the  property  of  the  decedent  if  the  revocation 
was  resisted  in  good  faith  and  upon  substantial  grounds,  or,  in  case 
of  bad  faith  and  without  justification,  tax  them  against  the  party 
who  resisted  revocation. 

Same — Taxing  of  Costs  Against  Contestees — Abuse  of  Discretion. 

9.  Held,  under  the  above  rule,  that  where  executors  would  have  been 
remiss  in  the  performance  of  their  duty  had  they  not  made  defense 
against  the  attack  upon  the  will  sought  to  be  set  aside,  and  there 
was  ample  evidence  in  the  record  of  their  and  the  beneficiaries'  good 
faith  and  justification  for  the  defense,  the  district  court  abused  its 
discretion  in  taxing  the  costs  against  contestees  individually. 

Appeals  from  District  Court,  Silver  Bow  County,  in  the  Sec- 
ond Judicial  District;  Wm,  H.  Poorman,  a  Judge  of  the  First 
District,  presiding. 

Action  by  Walker  B.  Carroll  and  others  against  L.  A'.  King 
and  others,  executors  and  beneficiaries,  to  contest  the  last  will 
and  testament  of  Joseph  T.  Carroll,  deceased.  Judgment  for 
contestants.  Contestees  appeal  from  the  judgment  and  from 
the  order  overruling  the  motion  for  new  trial.  Judgment 
modified  and  affirmed. 

Messrs.  Walker  &  Walker,  Mr,  William  Meyer  and  Mr. 
E,  B,  Eowell,  for  Appellants,  submitted  a  brief;  Mr.  Frank 
Walker  and  Mr.  Meyer  argued  the  cause  prally. 

The  sole  question  for  determination  is,  "Was  testator  of  sound 
mind  at  the  time  the  will  was  executed  t"  If  he  was,  his  pre- 
cedent and  subsequent  condition  is  immaterial.  {In.  re  Mwr-- 
phy's  Estate,  43  Mont.  353,  Ann.  Cas.  1912C|  380,  116  Pac 
1004.) 
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Rightly  considered,  the  contestants  adduced  no  testimony 
worthy  to  go  to  the  jury  of  the  testamentary  incapacity  of  Mr. 
Carroll  when  the  will  in  controversy  was  executed  on  the  night 
of  October  24,  1917."  On  the  contrary,  the  evidence  of  the  con- 
testees  of  the  sanity  and  mental  competence  of  the  deceased 
was  preponderating.  Although  several  lay  witnesses  testified 
regarding  his  mental  condition,  none  of  them  attempted  to  de- 
fine the  particular  kind  of  insanity  from  which  he  was  suffer- 
ing. In  view  of  the  fact  that  contestants  did  not  offer  the 
testimony  of  any  medical  experts,  the  court  and  jury  must 
have  been  left  in  doubt  as  to  the  nature  of  the  insanity  from 
which  Joseph  T.  Carroll  suffered  upon  the  various  occasions 
testified  to  by  the  witness  for  contestants.  This  fact  becomes 
very  important  in  the  consideration  of  this  appeal.  We  make 
this  suggestion  because  under  the  decisions  of  this  court,  as 
well  as  the  rule  of  law  generally,  in  the  absence  of  any  testi- 
mony as  to  the  nature  or  form  of  insanity  from  which  Joseph 
T.  Carroll  was  suffering,  there  was,  of  course,  no  presumption 
that  it  continued  and  was  present  at  the  time  of  the  execution 
of  the  will.  (40  Cyc.  1018  (D) ;  In  re  Murphy's  Estate, 
supra.)  The  burden  of  proof  was  upon  the  contestants.  (In  re 
Murphy's  Estate,  43  Mont.  353,  Ann.  Cas.  1912C,  380,  116  Pac. 
1004;  In  re  WUliams'  Estate,  50  Mont.  142,  145  Pac  957.) 

The  court  erred  in  refusing  to  give  iBtetructions  correctly 
defining  the  effect  of  the  use  of  narcotic  drugs  on  testamentary 
capacity.  The  contestants  had  introduced  evidence  showing 
that  the  deceased  had  been  committed  to  the  state  asylum 
for  the  insane  because  of  "excessive  use  of  drugs.*'  In- 
struction No.  1  offered  by  the  contestants  permits  the  jury 
to  find  that  the  deceased  was  incompetent  to  make  a  will  either 
because  of  ** weakened  mentality"  or  because  of  the  use  of 
drugs  during  his  last  sickness.  For  this  reason,  if  for  no 
other,  the  effect  of  the  use  of  drugs  upon  testamentary  capa- 
dty  should  have  been  defined  by  instructions.  The  law  is 
well  settled  that  a  person  may  use  drugs  and  still  be  com- 
petent to  make  a  will.     (40  Cyc.  1011;  Alexander  on  Wills, 
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sec.  350;  In  r$  Wilson's  Estate,  117  Cal.  262,  49  Pac.  172, 
711.)  A  testator  has  the  right  to  disinherit  his  relatives,  and 
to  make  a  will  that  seems  harsh  and  even  cruel.  The  instruc- 
tions offered  by  defendants  along  this  line  accurately  stated 
the  law  in  differing  forms,  but  all  of  them  were  refused.  In 
support  of  these  instructions  we  quote  the  following  from 
Alexander's  Commentaries  on  Wills:  **The  rule  is  that  a  testa- 
tor has  the  right  to  make  a  harsh,  unjust,  unreasonable,  or 
even  a  cruel  will ;  he  may  disinherit  his  only  child  and  leave  his 
property  to  other  heirs  or  to  strangers.  Such  facts,  in  them- 
selves, do  not  constitute  legal  grounds  for  holding  that  the 
testator  was  mentally*  incompetent."  (Sec.  355,  see,  also. 
Field  v^  SJiorb,  99  Cal.  661,  34  Pac.  504;  Zn  re  WUson's  Estate, 
117  Cal.  262,  49  Pac.  172,  711;  In  re  Martin's  Estate,  170  Cal. 
657,  151  Pac.  138.) 

The  court  erred  in  entering  judgment  for  costs  against  the 
executors  and  legatees  named  in  the  will,  and  in  refusing  to 
amend  the  judgment  in  this  particular.  This  was  an  abuse  of 
discretion.  In  defending  the  probate  of  the  will  the  execu- 
tors and  legatees  were  doing  their  simple  duty.  (In  re  Whet- 
ton's  Estate,  98  Cal.  204,  32  Pac.  970;  In  re  Dillon's  Estate, 
149  Cal.  685,  87  Pac.  379.) 

Messrs.  Canning  &  Oeagan,  Mr,  W.  D.  Kyle  and  Mr.  J.  A. 
Poore,  for  Respondents,  submitted  a  brief;  Mr.  Poore  argued 
the  cause  orally. 

An  assignment  of  error  to  the  effect  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  is  insufScient  to  present 
for  review  the  question  whether  the  evidence  sustains  the  find- 
ings of  the  trial  court.  (Neils  Lumber  Co.  v.  Hines,  93  Minn. 
505,  101  N.  W.  959;  Stevens  v.  City  of  Minneapolis,  42  Minn. 
136,  43  N.  W.  842 ;  Dundas  v.  Orw^d  View  Land  Co,,  79  Or. 
379,  155  Pac.  365;  Collins  v.  SmUh  (Mo.  App.),  182  S.  W. 
1087;  Currier  v.  Teske,  98  Neb.  660,  154  N.  W.  234;  Loving 
v.  Atlantic  8.  By.,  184  Iowa,  435,  168  N.  W.  910;  Western 
Union  Tel.  Co.  v.  Winland,  182  Fed.  493,  104  C.  C.  A.  439.) 
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Evidence  showing  the  general  mental  condition  of  the  testa- 
tor's mind  both  before  and  after  the  ddte  of  the  will  was  ad- 
mitted without  objection  for  the  purpose  of  showing  the  condi- 
tion of  the  mind  at  the  date  when  tl^e  will  was  made,  and  was 
proper  to  be  considered  by  the  jury  for  this  purpose,  and  is 
sufficient  to  sustain  the  verdict.  (Spencer  v.  Spencer,  31 
Mont.  631,  79  Pac.  320;  Hoctor  v.  Pavlick  (Mo.  App.),  199 
S.  W.  1038 ;  Byrne  v.  Fulkerson,  254  Mo.  97,  162  S.  W.  171 ; 
In  re  Loveland's  Estate,  162  Cal.  595,  123  Pac.  801 ;  McAllister 
V.  Rowland,  124  Minn.  27,  Ann.  Cas.  1915B,  1006,  144  N.  W. 
412;  In  re  De  Laveaga's  Estate,  165  Cal.  607,  133  Pac.  307- 
314.) 

Appellants  complain  of  the  refusal  of  the  court  to  give  the 
following  instruction:  **You  are  instructed  that  unless  the  con- 
testants have  proved  by  a  preponderance  of  the  evidence  that 
the  deceased  Carroll  was  insane  at  the  time  the  will  wasmade, 
your  verdict  must  be  for  the  contestees." 

This  instruction,  if  given,  would  have  placed  upon  the  con- 
testants the  burden  of  showing  that  Joseph  Carroll  not  only 
did  not  possess  the  mentality  to  understand  what  he  was  do- 
ing at  the  time  he  signed  the  will  in  question,  but  that  he  was 
actually  insane.  This  is  directly  in  conflict  with  instruction 
No.  3,  which  made  his  competency  depend  upon  the  question 
whether  he  was  able  to  understand  and  carry  in  mind  the 
nature  and  situation  of  his  property  and  his  relation  to  his 
relatives  and  those  around  him,  with  clear  remembrance  as  to 
those  in  whom  and  those  things  in  which  he  has  been  mostly 
interested,  capable  of  understanding  the  act  he  is  doing,  and 
the  relation  in  which  he  stands  to  the  object  of  his  bounty,  free 
from  any  delusion  or  the  effect  of  disease  which  might  lead 
him  to  dijspose  of  his  property  otherwise  than  he  would  if  ho 
knew  and  understood  what  he  was  doing.  This  became  the 
law  of  the  case  by  reason  of  the  fact  it  was  given  without 
objection.  It  is  the  best  exposition  of  the  law  we  were  able  to 
find,  and  has  been  approved  by  the  courts  wherever  it  has  been 
given.     (Whitney  v.  Twombly,  136  Mass.  145;  Estate  of  Motz, 


408  In  re  Carroll's  Estate.  [Mar.  T.  '21 

[59  Mont.  403.} 

136  Cal.  558,  69  Pac.  294  j  In  re  Boss'  Estate,  173  Cal.  178,  159 
Pac.  603.) 

The  court  did  not  err  in  awarding  plaintiffs  their  costs 
against  defendants. 

Under  our  statutes,  the  plaintiffs  are  of  right  entitled  to  a 
judgment  for  their  costs  against  all  defendants,  and  upon  the 
coming  in  of  the  account  of  the  executors  they  will  be  allowed, 
in  the  proper  discretion  of  the  court,  their  proper  expenses  out 
of  the  assets  of  the  estate  as  justice  may  require  under  the 
provisions  of  section  7718,  Revised  Codes. 

MB.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  contest  the  validity  of  the  alleged 
last  will  and  testament  of  Joseph  T.  Carroll,  deceased.  De- 
ceased left  surviving  him  one  brother  and  five  nephews  and 
nieces,  children  of  a  deceased  brother  and  sister.  The  will  was 
made  October  24,  1917,  in  which  all  the  estate  was  disposed  of 
to  friends  of  deceased,  as  follows:  $2,000  to  L.  A.  King  and 
Maude  H.  King,  his  wife,  and  the  balance  in  equal  shares  to 
George  B.  Winston  and  D.  J.  Fitzgerald.  The  will  contained 
this  clause:  **I  desire  no  part  whatever  of  my  estate  to  go  to 
any  relative  of  mine."  The  will  was  admitted  to  probate  and 
within  a  year  thereafter  three  separate  petitions  contesting 
same  were  filed.  These  contests  were  combined  and  thereafter 
tried  as  one.  The  petitions  contesting  the  will  were  based 
upon  charges  of  improper  attestation,  undue  influence  and 
mental  incompetency.  The  case  was  tried  to  a  jury  and  upon 
the  trial,  the  court,  by  instructions,  eliminated  every  question 
except  the  one  as  to  mental  capacity.  The  jury  rendered  a 
special  verdict  finding  that  the  deceased  was  not  competent  to 
make  a  last  will  and  testament  at  the  time  of  signing  the  in- 
strument offered  for  probate  as  his  will.  Judgment  was  there- 
upon entered  decreeing  that  the  instrument  theretofore  ad- 
mitted to  probate  was  invalid  and  that  the  probate  thereof  be 
annulled  and  revoked.    Motion  was  made  for  new  trial,  which 
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motion  was  overruled.  Appeal  is  from  the  judgment  and  from 
the  order  overrul^Qg  motion  for  a  new  trial. 

The  questions  involved  upon  this  appeal  relate  to  the  rul- 
ings of  the  court  in  giving  and  refusing  instructions,  in  over- 
ruling motion  of  defendants  for  directed  verdict,  and  in  tax- 
ing costs  personally  against  the  executors  and  beneficiaries 
named  in  the  will. 

The  court,  over  objection,  gave  to  the  jury  the  following 
[1]  instruction:  *'Tou  are  instructed  that  a  person  may  be 
mentally  incompetent  to  make  a  will  and  yet  not  be  an  insane 
person."  It  is  contended  by  defendants  that  it  is  impossible 
for  a  person  to  be  mentally  incompetent  and  not  be  insane; 
that  a  person  is  either  sane  or  insane;  that  unsoundness  of 
mind  is  the  lack  of  sanity  and  is  insanity  and  that  so  far  as 
testamentary  incapacity  is  concerned,  the  words  ** insane," 
**nonsane"  and  *' unsound"  are  synonymous.  In  considering 
the  question  as  to  whether  or  not  a  person  has  sufficient  mental 
capacity  to  execute  a  will  or  any  other  instrument,  the  issue  is 
drawn  too  closely  if  it  is  made  to  depend  upon  whether  or  not 
the  one  executing  the  instrument  is  sane  or  insane.  Unsound- 
ness of  mind  sufficient  to  incapacitate  a  person  from  transact- 
ing business  may  exist  and  still  the  person  be  not  insane. 
Such  incapacity  may  result  from  any  condition  whereby  for 
the  time  the  mind  becomes  weakened  or  incapable  of  function- 
ing in  the  normal  way  and  with  the  judgment  of  a  mature 
person.  A  child  may  be  incompetent  by  reason  of  immaturity. 
An  adult  may  be  incompetent  by  reason  of  the  feebleness  of 
old  age,  the  delirium  of  illness,  the  temporary  results  of  in- 
toxication and  a  number  of  other  conditions  which  are  recog- 
nized as  sufficient  to  destroy  the  mental  capacity  of  the  in- 
dividual to  conduct  his  usual  business  affairs;  yet  in  none  of 
these  cases  above  mentioned  can  it  be  said  that  the  person  is 
necessarily  insane.  This  court  had  this  same  question  under 
consideration  in  connection  with  the  appointment  of  a  guard- 
ian of  an  incompetent  person  in  the  ease  of  Biaie  ex  rel.  Car- 
roll  V.  District  Court,  50  Mont.  428,  147  Pac  612,  in  which  the 
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court  used  the  following  language:  ''None  of  the  terms 
'maniac,'  'idiot'  or  'insane'  can  be  used  interchangeably  with 
'mentally  incompetent.'  While  a  maniac,  an  idiot  or  an  in- 
sane person  is  a  mentally  incompetent  person,  the  reverse  is 
not  true  at  alL  A  person  may  be  mentally  incompetent  within 
the  meaning  of  sections  7764  and  7767  [Revised  Codes]  and 
yet  be  neither  a  maniac,  an  idiot  nor  an  insane  person."  In 
our  opinion,  the  word  "incompetent,"  when  applied  to  an  in- 
dividual's incapacity  to  make  a  will,  should  be  construed  to 
apply  to  any  person  who,  whether  insane  or  not,  is,  by  reason 
of  immaturity,  old  age,  disease,  weakness  of  mind  or  from  any 
other  cause,  unable  to  understand  what  property  he  has,  the 
relationship  that  he  bears  to  those  who  would  naturally  be  the 
objects  of  his  bounty  and  what  disposition  he  may  be  making 
of  his  property  at  the  time.  The  instruction  objected  to  was 
proper  and  the  court  committed  no  error  in  giving  it. 

Defendants  requested  the  court  to  give  to  the  jury  several 
[2]  instructions  embodying  the  principle  that  a  testator  has 
the  right  to  disinherit  his  relatives.  There  can  be  no  ques- 
tion but  that  the  rule  contended  for  is  correct  and  that  any 
person  who  has  the  capacity  to  make  a  will  has  the  right  to 
[3]  disinherit  his  relatives;  but  from  a  review  of  the  several 
instructions  offered  by  defendants,  we  are  satisfied  that  each 
one  of  them  has  some  objectionable  feature.  In  each  instance 
defendants  have  coupled  with  a  statement  of  the  rule  above 
set  forth  some  other  instruction  which  was  either  incorrect  in 
its  statement  of  the  law  or  such  as  would  be  confusing  to  the 
jury.  Under  these  circumstances  the  court  cannot  be  put  in 
error  for  refusing  the  instructions  which,  although  proper  in 
part,  were  also  improper  in  part. 

Exception  was  also  taken  to  the  giving  by  the  court  of  cer- 
tain instructions  offered  by  defendants  with  modifications 
made  by  the  court.  We  are  satisfied  that  in  each  case  the 
modification  of  which  complaint  is  made  was  proper,  and  that 
defendants  did  not  suffer  any  prejudice  thereby. 
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Defendants  requested  other  instructions,  which  were  refused, 
but  there  was  no  error  in  such  refusal,  as  all  of  these  offered 
instructions  were  covered  by  other  instructions  given. 

The  motion  of  defendants  for  directed  verdict  involves  the 
[4]  *  question  whether  or  not  there  was  sufficient  evidence 
of  incompetency  of  testator  to  justify  the  court  in  submit- 
ting the  case  to  the  jury.  It  has  been  held  by  this  court 
in  numerous  cases  that  it  is  the  duty  of  the  trial  court  to  sub- 
mit the  'case  to  the  jury  if  there  is  any  substantial  evidence  to 
support  plaintiflP's  case.  (Moran  v.  Ebey,  39  Mon.  517,  104 
Pac.  522;  Lehane  v.  Butte  Elec,  By,  Go.,  37  Mont.  564,  97 
[6]  Pac.  1038;  BaU  v.  Oussenhoven,  29  Mont.  321,  74  Pac. 
871.)  In  a  case  involving  the  contest  of  a  will  this  court  has 
also  held  that  the  verdict  6f  the  jury  will  not  be  disturbed  if 
there  is  substantial  evidence  upon  which  the  verdict  may  be 
sustained.  {Murphy  v.  Nett,  47  Mont.  38,  130  Pac.  451.)  The 
question  in  this  case,  then,  is  whether  or  not  there  was  any 
substantial  evidence  upon  which  the  court  should  have  sub- 
mitted the  case  to  the  jury. 

The  evidence  discloses  the  fact  that  testator  in  his  business 
[6]  career  was  what  is  frequently  called  a  **  captain  of  in- 
dustry." He  was  a  manager  of  several  large  lumber  con- 
cerns and  engaged  in  large  business  enterprises.  He  was  a 
thorough-going  business  man,  associating  with  men  of  big  cali- 
ber. In  the  latter  part  of  his  life  he  became  addicted  to  the 
use  of  drugs  and  twice  took  treatment  for  the  habit  at  the  In- 
sane Asylum  at  Warm  Springs,  the  first  time  in  March,  1916, 
when  he  was  committed  to  the  institution  as  an  insane  person, 
and  the  second  time  in  April,  1917,  when  he  went  there  volun- 
tarily. The  testimony  is  replete  with  the  recital  of  acts  of 
eccentricity  in  the  last  couple  of  years  of  his  life,  and  partic- 
ularly during  the  time  immediately  preceding  and  immediately 
following  the  execution  of  the  will,  when  he  was  living  at  the 
Butte  Hotel,  including  such  actions  as  the  following:  He  fre- 
quently would  ring  the  call-bell  in  his  room  and  then  appar- 
ently be  unable  to  tell  what  he  wanted  or  forget  that  he  wanted 
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anything;  would  take  down  the  telephone,  receiver  and  try  to 
prevent  anyone  putting  it  back  on  the  hook  and  yet  complain 
because  he  could  not  get  service.  He  drove  his  nurse  out  of  the 
room  at  two  different  times  and  would  not  let  her  return ;  went 
into  the  public  hall  of  the  hotel  in  his  night-clothes;  used  the 
toilet  without  lifting  the  lid  and  insisted  on  going  back  to  bed 
without  changing  his  soiled  night-dress;  took  the  air- valve  off 
the  steam  radiator  and  said  he  was  taking  a  Turkish  bath; 
gave  away  various  small  items  and  then  evidently  forgot  about 
it,  and  claimed  that  the  parties  to  whom  he  gave  them  had 
stolen  them  from  him.  He  repeated  statements  day  after  day 
to  various  parties  as  though  the  information  was  new  and 
apparently  forgetful  of  the  fact  that  he  had  related  the  same 
narrative  or  made  the  same  statement  the  day  before.  He 
commenced  a  suit  in  court  against  his  brother  William  to  re- 
cover money  which  he  claimed  that  his  brother  was  holding 
in  trust  for  him,  and  in  connection  with  that  suit  wrote  a  let- 
ter to  his  attorneys  evidently  designed  to  set  forth  facts  neces- 
sary for  them  to  intelligently  handle  the  case  but  the  letter 
was  so  long,  occupying  forty-two  pages  of  the  printed  record, 
and  went  so  much  into  detail  respecting  immaterial  and  in* 
significant  things,  entirely  unrelated  to  the  subject  matter  of 
the  controversy,  that  the  jury  very  naturally  could  interpret  it 
as  the  ramblings  of  a  weakened  or  diseased  mind.  Other  let- 
ters of  similar  character  were  received  in  evidence.  The  fore- 
going are  only  a  few  of  the  many  things  that  appear  tending 
to  show  that  he  had  delusions  and  that  the  actions  of  deceased 
were  not  those  of  a  mentally  normal  man.  Testimony  was  also 
given  showing  that  such  conduct  was  inconsistent  with  his 
natural  disposition  as  shown  when  his  mental  condition  was 
unquestionably  good  and  when  as  a  business  man  of  broad  ex- 
perience, he  had  acquired  the  habit  of  being  exact,  precise  and 
decided  in  his  words  and  conduct.  His  condition  at  the  very 
time  the  will  was  made  was  in  dispute,  but  substantial  evidence 
was  given  to  show  that  at  that  time  he  was  incompetent.  Two 
of  the  witnesses  testified  that  he  was  then  ia  a  semi-comatose 
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condition.  Without  question  he  was  a  very  sick  man  at  that 
time,  suffering  from  pneumonia  from  which  he  died  six  days 
later.  Mr.  Howell,  who  drew  the  will,  testified  that  deceased 
told  him  that  after  making  certain  specific  bequests,  he  desired 
to  give  the  balance  of  his  estate  to  George  B.  Winston  and 
D.  J.  Fitzgerald  in  trust,  but  was  unable  to  state  the  ob- 
ject of  the  trust.  After  insistent  inquiry  on  the  part  of  Mr. 
Howell  to  learn  in  whose  favor  the  trust  should  be  made,  de- 
ceased apparently  in  desperation,  said  to  him:  **Well,  I  will 
leave  it  all  to  Mr.  Fitzgerald  and  Judge  Winston."  Mr. 
Howell  also  testified  that  it  took  the  testator  some  time  to  come 
to  a  decision  as  to  just  what  he  would  do  with  the  whole  es- 
tate. Mr.  Howell  went  to  the  hotel  expecting  to  secure  the 
data  for  making  the  will  and  then  have  it  typewritten  but  that 
by  reason  of  the  extremely  weak  condition  of  Mr.  Carroll,  he 
went  out,  procured  some  ruled  legal  cap  paper,  came  back  and 
drew  the  will  immediately.  Mr.  Ahem,  manager  of  the  hotel, 
testified  that  on  one  of  the  days  shortly  after  the  will  was 
made,  deceased  seemed  to  have  forgotten  that  he  had  made  a 
will  and  stated  that  his  affairs  were  in  horrible  shape. 

The  recitation  of  the  foregoing  evidence  is  sufficient  to  es- 
tablish the  fact  that  there  was  substantial  evidence  to  the 
effect  that  Joseph  T.  Carroll  was  incompetent  to  make  a  will 
at  the  time  he  executed  the  instrument  in  question.  No  mat- 
ter how  strong  or  convincing  the  evidence  of  defendants  was, 
it  is  immaterial  in  disposing  of  this  question,  for  the  weight 
of  the  evidence  was  for  the  determination  of  the  jury  and  not 
for  the  consideration  of  the  court.  As  it  is  for  this  court 
merely  to  determine  whether  or  not  there  was  substantial  evi- 
dence to  go  to  the  jury,  we  must  conclude  that  the  trial  court 
did  not  err  in  overruling  defendants'  motion  for  directed 
verdict  or  denying  motion  for  new  trial. 

The  court  refused  to  submit  to  the  jury  three  special  findings 
[7]  requested  by  defendants,  to- wit:  1.  "Was  the  mind  and 
memory  of  Joseph  T.  Carroll,  on  October  24,  1917,  when  the 
will  in  controversy  was  made,  sufficiently  clear  to  enable  him 


414  In  re  Carroll's  Estate.  [Mar.  T.  '21 

[59  Mont.  403.]' 

to  tiiiderstand  and  comprehend  the  nature  of  the  actt" 
2.  **  Was  the  mind  and  memory  of  Joseph  T.  Carroll,  on  October 
24,  1917,  at  the  time  the  will  in  controversy  was  made,  suflS- 
ciently  dear  to  enable  him  to  know  that  he  had  a  brother  and 
nephews  and  nieces  and  to  remember  who  they  severally 
were?"  3.  **Was  the  mind  and  memory  of  Joseph  T.  Carroll,  . 
on  October  24,  1917,  at  the  time  when  the  will  in  controversy 
was  made,  sufficiently  clear  to  enable  him  to  remember  that  he 
had  property  to  bequeath  and  to  know  its  approximate  char- 
acter and  extent!" 

The  statute  requires  that  in  the  hearing  of  a  contest  of  a 
will  before  a  jury,  *'the  jury,  after  hearing  the  cas*,  must 
return  a  special  verdict  upon  the  issues  submitted  to  them  by 
the  court;  upon  which  the  judgment  of  the  court  must  be  ren- 
dered, either  admitting  the  will  to  probate  or  rejecting  it." 
(Sec.  7399,  Eev.  Codes.)  Under  this  statute  the  obligation 
rested  upon  the  court  to  submit  such  issues  as  would  be  neces- 
sary for  the  proper  disposition  of  the  case.  It  did  submit  one 
special  interrogatory  reading  as  follows:  **Was  the  deceased, 
Joseph  T.  Carroll,  competent  to  make  a  last  will  and  testament 
at  the  time  of  signing  the  instrument  offered  for  probate  as 
his  willT"  It  was  discretionary  with  the  court  as  to  the  num- 
ber and  form  of  the  interrogatories  to  be  submitted  so  long  as 
such  interrogatories  were  sufficient  to  comprehend  the  issues 
involved  in  the  case.  In  addition  to  the  submission  of  the  in- 
terrogatory above  mentioned,  the  court  fully  instructed  the 
jury  as  to  what  constitutes  competency  to  make  a  last  will  knd 
testament  in  the  following  words:  **You  are  instructed  that  if 
a  person  is  able  to  understand  and  carry  in  mind  the  nature 
and  situation  of  his  property  and  his  relation  to  his  relatives 
and  those  around  him,  with  clear  remembrance  as  to  those  in 
whom  and  those  things  in  which  he  has  been  mostly  interested, 
capable  of  understanding  the  act  he  is  doing,  and  the  relation 
in  which  he  stands  to  the  objects  of  his  bounty,  free  from  any 
delusion  or  the  effect  of  disease  which  might  lead  him  to  dis- 
pose of  his  property  otherwise  than  he  would  if  he  knew  and 
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understood  what  he  was  doing,  he  has  the  capacity  to  make  his 
will."  The  interrogatory  submitted  for  a  special  verdict,  to- 
gether with  the  instruction  given  as  above  mentioned,  covered 
in  substance  all  that  was  included  within  the  special  findings 
requested  l)y  defendants,  and  it  was  discretionary  with  the 
court  as  to  whether  or  not  such  special  findings  so  requested 
should  be  submitted  to  the  jury.  In  view  of  the  special  in- 
terrogatory submitted  and  the  instructions  given,  we  think 
that  this  feature  of  the  case  was  well  and  thoroughly  covered 
and  that  there  was  not  any  abuse  of  discretion  in  the  refusal 
of  the  court  to  submit  to  the  jury  the'  special  findings 
requested. 

In  the  judgment  entered,  plaintiffs'  costs  were  allowed 
[8]  against  the  executors  and  the  beneficiaries  named  in  the 
will.  Appellants  contend  that  the  allowance  of  costs  in  favor 
of  plaintiffs  against  defendants  personally  was  an  abuse  of  dis- 
cretion. The  statute  relative  to  costs  upon  contest  of  a  will 
after  probate  provides:  **If  the  probate  is  revoked,  the  costs 
must  be  paid  by  the  party  who  resisted  the  revocation  or  out 
of  the  property  of  the  decedent,  as  the  court  directs."  (Sec. 
7412,  Rev.  Codes.)  Under  this  statute  a  discretion  is  lodged  in 
the  trial  court  as  to  the  imposition  of  costs.  It  evidently  was 
the  intention  of  the  legislature  that  if  the  revocation  of  the 
probate  of  the  will  is  resisted  in  good  faith  and  upon  substan- 
tial grounds,  the  costs  should  be  paid  out  of  the  property  of 
the  decedent,  but  if  the  resistance  to  the  revocation  of  the  will 
is  in  bad  faith  without  justification  and  without  any  substan- 
tial grounds,  the  costs  should  be  taxed  against  the  party  who 
resisted  the  revocation.  This  is  the  general  rule  that  has  ob- 
tained heretofore  in  such  cases.  The  reason  of  the  rule  is 
apparent.  The  duty  rests  upon  the  executor  named  in  the  will 
to  defend  it  unless  it  appears  that  the  defense  of  the  will 
would  be  fruitless  and  that  a  defense  cannot  be  made  upon 
substantial  grounds.  If  the  executor  of  the  will  is  to  suffer 
the  penalty  of  having  the  costs  taxed  against  him  in  case  he 
should  fail  in  sustaining  it,  the  executor,  out  of  regard  for  his 
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personal  interest,  would  probably  refuse  to  assume  the  risk  of 
being  obliged  to  pay  the  costs  of  the  contest,  no  defense  or  an 
insufficient  defense  would  be  made  and  the  desires  of  the  testa- 
tor be  defeated. 
In  our  opinion  there  can  be  no  question  but  that  the  execu- 

« 

[9]  tors  in  this  case  would  have  been  remiss  in  the  perform- 
ance of  their  duty  if  they  had  not  made  a  defense  against  the 
attack  upon  the  will  in  question.  The  record  discloses  sub- 
stantial evidence  that  deceased  was  competent  at  the  time  of 
the  execution  of  the  will,  so  substantial,  in  fact,  that  appel- 
lants have  contended  in  this  court  that  it  was  so  overwhelm- 
ingly in  favor  of  the  competency  of  the  deceased  that  this 
court  should  set  aside  the  verdict  of  the  jury.  This  will  was 
evidently  defended  in  good  faith  with  ample  justification  for 
such  defense.  Under  these  circumstances  it  is  an  abuse  of  dis- 
cretion to  tax  the  costs  against  the  executors  and  beneficiaries 
individually  and  such  costs  should  be  paid  out  of  the  property 
of  the  estate. 

The  motion  hereinbefore  interposed  for  the  dismissal  of  the 
appeal  is  hereby  denied.  The  order  overruling  motion  for  new 
trial  is  affirmed,  the  cause  is  remanded  to  the  district  court 
with  directions  to  modify  the  judgment  by  taxing  the  costs  in 
the  district  court  agaijist  the  property  of  the  estate,  and  as  so 
modified  the  judgment  will  stand  affirmed.  Each  party  shall 
pay  his  own  costs  in  this  court,  except  the  expense  of  pre- 
paring and  printing  transcript,  which  shall  be  equally  divided 
between  appellants  and  the  estate. 

Modified  and  affirmed. 

Mr.  Chief  'Justice  Brantly  and  Associatb  Justices 
Cooper,  Holloway  and  Qalsn  concur. 
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Respondent. 

(No.  4,305.) 
(Submitted  March  10,  1921.    Decided  March  29,  1921.) 

[196  Pac.  982.] 

Labor — '^Wage  Brokers'* — Definition — Asstgnment  of  Wages — 
When  Void. 

Wage*— "Wage  Broker"— Definition. 

1.  One  who  parts  with  money,  either  directly  or  indirectly,  in  eonsid- 
eration  of  the  assignment  of  wages,  is  a  wage  broker  within  the 
meaning  of  Chapter  56,  Laws  of  1911. 

Bame — Assignment  to  Wage  Broker — When  Void. 

2.  An  assignment  to  a  wage  broker  of  wages  not  theretofore  earned, 
but  thereafter  to  be  earned,  is  Toid  as  against  the  creditors  of  the 
assignor. 

Appeal  from  District  Court,  Cascade  County;  H.  H.  Etving, 
Judge. 

AonoN  by  W.  P.  Costello  against  the  Great  Palls  Iron 
Works.  Prom  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  with  direction  to  render  judgment  for  plaintiff. 

Cause  submitted  on  briefis  of  C!ounseL 

Mr.  Marr  O'Connor,  for  Appellant,  and  Mr.  W.  P.  Costello, 
pro  se. 

Messrs.  Cooper,  Stephenson  &  Hoover,  for.  Respondent. 

MR.  JUSTICE  REYNOLDS  deUvered  the  opinion  of  the 
court. 

This  action  was  brought  against  defendant  to  recover  moneys 
claimed  to  be  due  by  reason  of  a  writ  of  attachment  having 
been  served  upon  defendant  in  an  action  brought  in  a  justice 
court  by  plaintiff  against  one  J.  J.  Plassman.    The  writ  was 


2.  Validity  of  assignment  of  unearned  wages,  see  notes  in  5  Ann.  Oaa. 
64;  6  Ann.  Cas.  765;  Ann.  Cas.  1913B,  531. 
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served  December  4,  1916.  Judgment  in  the  sum  of  $78  was 
entered  against  Plassman  December  9,  1916,  which  judgment 
has  never  been  paid.  Plassman  was  a  molder  in  the  employ- 
ment of  defendant  and,  at  the  time  of  the  service  of  the  at- 
tachment, had  earned  $115.54,  which  was  due  and  had  not 
been  paid.  On  the  first  day  of  November,  1916,  Plassman 
made  an  assignment  to  one  Stone,  the  clothier,  for  his  wages 
to  be  earned  thereafter  during  the  month  of  November,  1916. 
On  the  sixth  day  of  December,  1916,  defendant  paid  to  Stone 
all  moneys  then  earned  and  due  to  Plassman.  Defendant  ad- 
mits the  judgment  and  service  of  the  writ  of  attachment  before 
the  payment  was  made  to  Stone,  but  in  its  answer  sets  up  the 
assignment  as  an  affirmative  defense  to  plaintiff's  claim.  The 
sole  question  involved  in  this  appeal  is  whether  or  not  the 
assignment  was  in  violation  of  Chapter  56  of  the  Session  Laws 
of  the  Twelfth  Legislative  Assembly  (1911),  known  as  the 
''Wage  Brokers'  Act." 

In  disposing  of  this  question,  it  must  first  be  determined 
[1]  whether  or  not  Stone  was  a  wage  broker  within  the  mean- 
ing ^of  that  Act.  Section  3  of  the  Act  reads  as  follows:  "Any 
person,  company,  corporation,  or  association  parting  with,  giv- 
ing or  loaning  money,  either  directly  or  indirectly  to  any  em- 
ployee, or  wage-earner,  upon  the  security. of,  or  in  considera- 
tion of  any  assignment  or  transfer  of  wages  or  salary  of  such 
employee,  or  wage-earner,  shall  be  deemed  to  be  a  wage  broker 
within  the  meaning  of  this  Act."  Under  this  section  of  the 
Act,  Stone  was  a  wage  broker  if  ,he  parted  with,  gave  or 
loaned  money  to  Plassman,  either  directly  or  indirectly,  in  con- 
sideration of  the  assignment. 

The  testimony  of  Stone  discloses  the  fact  that  at  the  time 
[2]  of  the  giving  of  the  assignment  to  him,  Plassman  was 
indebted  to  him  in  excess  of  the  amount  that  was  received  by 
him  under  the  assignment,  but  that  he  told  Plassman  that  if 
he  would  assign  his  wages  to  him  (Stone),  so  he  could  pay  his 
old  account,  he  would  advance  him  money — ^not  on  the  assign- 
ment, but  so  that  he  might  live  and  pay  bis  bills.    He  also 
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testified  as  follows:  ^'I  paid  a  number  of  bills  at  restaurants 
and  gave  him  cash  to  pay  room  rent.  •  •  •  i  think  in 
most  cases  I  gave  the  money  to  Plassman  to  pay  the  bills  but 
I  don't  know  whether  he  paid  them  or  not.  •  •  •  I  will 
say  that  if  I  had  not  had  the  assignment  I  would  not  have  ad- 
vanced the  money  but  I  didn't  advance  it  on  the  assignment. 
I  advanced  it  as  I  agreed  to  if  he  would  assign  to  me  and 
pay  that  bill  and  I  would  see  that  he  would  live."  It  is 
clear  from  his  testimony  that  moneys  were  paid  by  Stone  to 
Plassman  or  for  his  benefit,  and  that  such  moneys  would  not 
have  been  paid  if  Plassman  had  not  given  to  him  the  assign- 
ment. It  is  impossible  to  escape  the  conclusion  that  Stone,  at 
least,  was  parting  with  money,  either  directly  or  indirectly,  in 
consideration  of  the  assignment  and  that  therefore  he  was  a 
wage  broker. 

Assuming  that  this  statute  is  constitutional,  which  question 
is  not  raised  in  this  case  and  which  question  we  do  not  decide, 
and  deeming  it  established  that  Stone  was  a  wage  broker 
within  the  meaning  of  the  Act,  was  this  particular  assignment 
void  under  its  provisions?  Section  4  of  the  Act  reads  as  fol- 
lows: ''No  assignment  of  his  or  her  wages  or  salary  by  any  em- 
ployee or  wage-earner  to  any  wage  broker  for  his  or  her  benefit 
shall  be  valid  or  enforceable,  nor  shall  any  employer  or  debtor 
recognize  or  honor  such  assignment  for  any  purpose  whatever, 
unless  it  be  for  a  fixed  and  definite  part  or  all,  of  the  wages 
or  salary  theretofore  earned."  Section  10  of  the  Act  reads  as 
follows:  **Any  note,  bill  or  other  evidence  of  indebtedness  and 
any  assignment  of  wages  or  salary  given  to  or  received  by  any 
wage  broker  in  violation  of  any  of  the  provisions  of  this  Act 
shall  be  void,  as  against  the  creditors  of  the  assignor  or 
transferor." 

It  is  argued  by  defendant  that  it  was  not  within  the  con- 
templation of  the  legislature  that  such  a  transaction  as  the  one 
here  involved  should  be  prohibited,  but  that  it  was  the  design 
to  prevent  imposition  upon  wage-earners  by  money  loaning 
sharks  who  would  otherwise  take  advantage  of  the  employee's 
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needs  and  extort  from  him  unreasonable  and  unconscionable 
interest  charges  and  bonuses.  While  without  doubt  it  was  one 
of  the  objects  of  this  legislation  to  reach  such  practices,  yet 
it  is  also  apparent  that  it  was  the  intention  of  the  legislature 
that  the  creditors  of  the  employee  should  be  protected  against 
the  trickery  of  an  unscrupulous  debtor  in  conspiracy,  with  a 
third  party  who  might  take  an  assignment  of  wages  thereafter 
to  become  due  and  then  hand  back  to  the  employee  moneys  as 
he  may  need.  In  this  particular  case,  while  Stone  may  have 
been  a  legitimate  creditor  of  Plassman,  yet  in  co-operation 
with  Plassman,  he  was  allowing  Plassman  to  receive  the  benefit 
of  his  wages  to  such  an  extent  as  his  needs  might  require  and 
at  the  same  time  was  placing  the  funds  beyond  the  reach  of 
attachment  by  his  other  creditors.  Even  though  Stone's  in- 
tentions may  have  been  all  right,  yet  the  result  of  his  act  was 
to  work  an  injustice  upon  other  creditors  of  Plassman.  As 
the  assignment  was  made  November  1^  1916,  to  cover  wages  not 
theretofore  earned,  such  assignment  was  in  violation  of  the  Act 
in  question,  and  is  void  as  against  the  appellant. 

The  judgment  of  the  trial  court  is  reversed,  and  it  is  ordered 
that  judgment  be  rendered  in  favor  of  plaintiff  as  prayed  for 
in  his  complaint. 

Reversed. 


Mr.  Chief  Justigb  Brantly  and  Assooutb  Justices  Coofbb, 
HoLLOWAY  and  Oalen  concur. 
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HAEEINGTON  m  Ah.,  Appellants,  v.  MOOBB  LAND  CO., 

Respondent. 

(No.   4,304.) 
jCSabmitted  March  9,  1921.    Decided  March  29,  1921.)] 
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Contracts — Breach — Crops — Measure  of  Damages — Complaint 
—  Undisclosed  Motive  —  Effect  —  Admissions  —  Pa/ymewt  of 
Damages  into  Court — Nonsvit. 

Contracts — Breadi — Crops — Measure  of  Damages. 

1.  The  measure  of  damages  recoverable  in  an  action  for  breach  of 
contract  under  which  defendant  was  required  to  sow  a  tract  of  land 
in  grain,  etc,  was  such  reasonable  amount,  clearly  ascertainable  in 
both  nature  and  origin,  as  to  compensate  plaintiff  for  the  damages 
resultant,  and  such  additional  amount  as  in  the  ordinary  course  of 
things  would  likely  result  from  the  breach. 

Same— -Complaint— Insufficiency^-Undisdosed  Motive — ^Absence  of  Meeting 
of  Minds. 

2.  An  allegation  in  the  complaint  that  plaintiff  was  entitled  to  re- 
cover damages  because  of  defendant's  failure  to  break  a  certain  num- 
ber of  acres  of  sod  ground  which  plaintiff  intended  to  sow  to  wheat, 
did  not  state  a  cause  of  action,  since  damages  are  not  recoverable 
for  an  alleged  breach  of  an  undisclosed  intention  on  the  part  of 
plaintiff  to  do  something  which  could  not  have  been  in  contemplation 
of  the  parties  when  they  entered  into  the  contract  and  upon  which 
there  could  not  have  been  a  meeting  of  minds. 

Same— Breach — Extent  of  Damages  Recoverable. 

3.  For  breach  of  contract,  plaintiff  is  entitled  to  recover  no  more 
than  he  would  have  received  had  the  defendant  performed  on  his  part. 

Same — Admitting  Portion  of  Damages — ^Payment  into  Court  Before  Trial 
— ^Nonsuit,  When  Proper. 

4.  Where  defendant,  admitting  plaintiff's  damages  in  a  certain 
amount,  paid  such  amount  into  court  in  advance  of  trial,  more  than 
covering  the  reasonable  damages  proven,  nonsuit  was  proper. 

'Appeal  from  District  Court,  Fergus  County;  H.  L.  De  Kail, 
Judge. 

Action  by  Rexford  H.  Harrington  and  another  against  the 
Moore  Land  Company.  From  a  judgment  in  favor  of  defend- 
ant, plaintiffs  appeal.    Affirmed. 

Mr.  E.  K.  Cheadle,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  0.  W.  Belden,  for  Respondent,  submitted  a  brief;  Mr. 
Merle  C.  Oroene,  of  Counsel,  argued  the  cause  orally. 
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MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court 

In  this  case  it  appears  that  in  the  month  of  May,  1917,  the 
plaintiffs  bought  a  farm  from  the  defendant  for  the  agreed 
price  of  $65  per  acre,  $5  of  which  purchase  price  was  paid  to 
the  defendant  on  account  of  the  sale  to  the  plaintiffs  of  all  of 
the  crops  then  growing  and  to  be  planted  on  the  premises 
during  the  season  of  1917.  Plaintiffs  by  their  complaint  seek 
to  recover  damages  for  alleged  negligence  in  sowing  spring 
wheat  on  thirty  acres  of  the  land,  in  consequence  whereof  they 
produced  two  bushels  less  per  acre  than  should  have  been  pro- 
duced, to  plaintiffs'  damage  in  the  sum  of  $102.20;  for  failure 
of  defendant  to  plant  five  acres  of  sod  ground  to  oats,  to  plain- 
tiffs'  damage  in  the  sum  of  $20;  for  failure  to  break  ten  acres 
of  the  ground  as  agreed,  to  plaintiffs'  damage  in  the  sum  of 
$90,  and  damages  resultant  from  such  failure,  in  that  such  ten- 
acre  tract  could  not  be  sown  to  winter  wheat  in  the  fall  of 
1917,  as  plaintiffs  intended,  to  plaintiffs'  damage  in  the  sum 
of  $375. 

The  defendant,  in  its  answer,  admits  the  sale  to  plaintiffs 
of  the  lands  described  in  their  complaint  for  the  total  consid- 
eration of  $65  per  acre,  and  that  $5  per  acre  of  such  consid- 
eration was  for  the  crops  then  growing  on  the  premises  and  to 
be  grown  thereon  in  the  season  of  1917;  it  denies  any  negli- 
gence in  sowing  the  thirty-acre  tract  to  spring  wheat  or  that 
plaintiffs  suffered  any  damage  in  consequence  of  the  manner 
in  which  it  was  seeded;  it  denies  that  it  refused  to  sow  any 
portion  of  the  premises  to  oats  to  the  damage  of  plaintiffis  in 
the  sum  of  $20  or  at  all;  it  admits  that  it  did  not  break  the 
ten  acres  of  sod  land,  but  denies  that  the  plaintiffs  were  dam- 
aged thereby  in  any  greater  sum  than  $50;  and  denies  any 
damage  resulting  to  plaintiffs  on  account  of  their  inability  to 
plant  and  raise  a  crop  of  winter  wheat  in  the  season  of  1917 
on  the  ten-acre  tract  which  it  failed  to  break.  And,  in  further 
and  separate  defense,  the  defendant  pleads  justification,  and 
admits  liability  on  account  of  the  failure  to  break  ten  acres  of 
the  ground;  and  in  advance  of  trial  made  tender  of  and  de- 
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posited  with  the  court  $96.25  as  reasonable  compensation  to 
the  plaintiffs.  The  plaintiffs,  in  their  reply,  admit  defend- 
ant's tender  as  alleged. 

The  case  was  tried  before  a  jury.  At  the  conclusion  of  the 
testimony  introduced  in  support  of  plaintiffs'  case,  the  court 
granted  a  nonsuit  and  entered  judgment  for  the  plaintiffs  for 
$96.25,  the  amount  tendered.  The  appeal  is  from  the  judg- 
ment. 

Two  assignments  of  error  are  specified,  but  one  of  which  is 
necessary  for  disposition  of  this  case  on  the  merits,  namely: 
Did  the  court  err  in  sustaining  the  defendant's  motion  for  a 
nonsuit  and  ordering  judgment  in  favor  of  the  plaintiffs  for 
the  amount  tendered? 

Defendant  proceeded  under  the  provisions  of  sections  7161 
[1]  and  8036  of  the  Revised  Codes,  in  avoidance  of  costs,  ad- 
mitting plaintiffs'  damage  to  the  extent  of  $96.25,  making 
tender  of  such  amount  to  the  plaintiffs,  and  depositing  the 
same  with  the  court  in  advance  of  trial.  Section  6048  fixes 
the  measure  of  damages  for  breach  of  contract  as  follows: 
"For  the  breach  oi  an  obligation  arising  from  contract,  the 
measure  of  damages,  except  where  otherwise  expressly  pro- 
vided by  this  Code,  is  the  amount  which  will  compensate  the 
party  aggrieved  for  all  the  detriment  proximately  caused 
thereby,  or  which  in  the  ordinary  course  of  things  would  be 
likely  to  result  therefrom."  Section  6049  provides:  **No  dam- 
ages can  be  recovered  for  a  breach  of  contract  which  are  not 
clearly  ascertainable  in  both  their  nature  and  origin." 

After  an  examination  of  the  complaint  and  all  of  the  evi- 
dence in  this  case,  we  are  of  opinion  that  the  rule  of  damages 
applicable  is,  that  plaintiffs  are  entitled  to  recover  such  rea- 
sonable amount  as  will  compensate  them  for  defendant's  fail- 
ure to  do  the  work  agreed,  and  such  additional  amount  as  in 
the  ordinary  course  of  things  would  likely  result  from  the 
breach  of  contract.  The  damages  recoverable,  however,  must 
be  clearly  ascertainable  in  both  nature  and  origin.  The  only 
damage  proved  by  plaintiffs  is  defendant's  failure  to  break  the 
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ten  acres  of  ground,  the  reasonable  cost  of  breaking  of  which, 
as  shown  by  the  evidence,  is  from  $5  to  $6  per  acre;  and, 
allowing  the  maximum  amount  of  recovery,  plaintiffs  have 
[2]  shown  their  right  to  recover  the  sum  of  $60.  But  it  is 
alleged  by  the  plaintiffs  in  their  complaint,  and  evidence  was 
submitted  in  support  thereof,  that  the  plaintiffs  are  entitled  to 
additional  damages  to  the  extent  of  $375  in  consequence  of  de- 
fendant's failure  to  break  said  ten  acres  of  sod  ground  so  that 
plaintiffs  could  sow  the  same  to  winter  wheat,  as  they  tTi^ 
tended,  so  as  to  enable  them  to  grow  a  crop  in  the  year  1918. 
There  is  no  allegation  in  the  complaint,  nor  anything  in  the 
evidence  adduced,  to  justify  such  allowance  of  damage  save 
and  except  the  intention  on  the  part  of  plaintiffs;  and  there  is 
nothing  to  indicate  a  meeting  of  the  minds  of  the  contracting 
parties  so  as  to  charge  the  defendant  with  damages  resultant. 
The  unexpressed  intention  or  mental  reservation  entertained 
by  the  plaintiffs  at  the  time  of  the  purchase  of  the  lands  is  of 
little  consequence,  and  the  plaintiffs  were  properly  denied  in- 
dulgence in  such  realm  of  speculation.  Such  resultant  dam- 
ages alleged  do  not  naturally  arise  from  the  breach  of  the  con- 
tract, nor  are  they  such  as  may  be  considered  as  reasonably 
and  naturally  supposed  to  have  entered  into  the  contemplation 
of  the  parties  when  they  made  the  contract.  (8  R.  C.  L.,  par. 
22 ;  see,  also,  Helena  L.  &  Ry.  Co.  v.  Northern  Pac,  Ry.  Co,,  57 
Mont.  93,  186  Pac.  702 ;  Armington  v.  Stelle,  27  Mont.  13,  94 
Am.  St.  Rep.  811,  69  Pac.  115.)  As  to  this  item  of  damages 
alleged,  the  complaint  does  not  state  a  cause  of  action,  as  the 
claim  is  predicated  wholly  upon  plaintiffs'  intention,  rather 
than  agreement  or  mutual  understanding  of  the  parties. 

In  no  event  would  the  plaintiffs  be  entitled  to  recover  any- 
[3]  thing  more  than  they  should  have  received  had  the  con- 
tract been  performed  by  the  defendant  on  its  part,  assuming 
it  had  been  performed.  {Myers  v.  Bender,  46  Mont.  497,  Ann. 
Cas.  1916E,  245,  129  Pac.  330.)  Accordingly,  plaintiffs  were 
entitled  to  recover  the  reasonable  cost  of  the  breaking  of  the 
ten  acres  of  sod,  and  nothing  more.     (13  Cyc.  162,  and  eases 
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[4]    cited.)     The   amount   paid   into    court   was    more   than 
ample  to  satisfy  the  reasonable  damages  proven,  and  the  court 
was  justified  in  ordering  a  nonsuit. 
The  judgment  is  affirmed. 

Afftrmed. 

Mr.  Chibp  Justice  Brantly  and  Associate  Justices  Bey- 
NOLDS^  Cooper  and  Holloway  concur. 


KIBBT,  Bespondbnt,  v.  OBEQON  SHOBT  LINE  BAILBOAD 

CO.,  Appellant. 

(No.   4,310.) 
(Sabmitted    March    11,    1921.    Decided    April    4,    1921.); 

[197    Pac.    264.] 

Carriers — Livestock  STiipments — Bough  Handling — Inadeqiiate 
Watering  Facilities — Proximate  CaiLse — Burden  of  Proof — 
Contributory  Negligence — Evidence — Segregation  of  Damages, 

CamerB — ^Livestock    Shipments — ^Inadequate    "Watering    Facilities — ^Barden 
of  Proof. 

1.  In  an  action  by  a  shipper  of  livestock  for  damages  claimed  to 
have  been  sustained  by  the  negligent  failure  of  the  railroad  com- 
pany to  furnish  watering  facDities  in  one  oat  of  fl?e  pens  into 
which  the  cattle  were,  unloaded  for  rest,  feed  etc.,  the  stock  being 
accompanied  by  himself  and  another  as  caretakers,  the  burden  of 
showing  breach  of  defendant's  duty  in  that  regard  was  upon  plain- 
tiff. 

Same — ^Negligence — ^Proximate   Cause — Definition. 

2.  The  proximate  cause  to  which  plaintiff's  injury  in  a  negligence 
case  is  traceable  and  for  the  resultant  damage  flowing  from  which 
only  defendant  can  be  held  liable  is  that  which,  in  a  natural  and 
eontinuous  sequence,  unbroken  by  any  new,  independent  cause,  pro- 
duces  the   injury    and    without    which   it   would    not   have   occurred. 

Same — ^Livestock     Shipments — Inadequate     Watering     racilities — Contrib- 
utory Negligence. 

8.  Plaintiff's  cattle  were  unloaded  in  five  pens,  four  of  which  only 
were    provided    with   watering    facilities.    With    knowledge   that,  the 


1.  Burden  of  proof  of  negligence  on  part  of  carrier  of  livestock. 
Bee  notes  in  15  Ann.  Otm.  35;  Ann.  Gas.  1913E,  311. 

3.  Dnty  and  liability  of  carrier  with  respect  to  feed  and  water 
for  livestock  in  transit,  see  notes  in  63  Am.  St.  Bep.  554;  130  Am.  St. 
Bep.  450. 

On  the  question  of  statutory  duties  of  carriers  of  livestock  with 
reference  to  care  of  stock  during  transportation,  see  note  in  44 
I..  B.  A.  449. 
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^  eattle  in  the  fifth  pen  had  not  been  watered  and  without  effort  on 
his  part  to  see  that  they  were  watered  before  reloading,  he  per- 
mitted them  to  be  reloaded  and  transported  to  the  end  of  a  thou- 
sand mile  journey  without  water.  Heldf  that  plaintiff'ji  gross 
negligence  in  failing  to  see  that  they  received  water  Was  the  proxi- 
mate, and  the  defendant's  breach  of  duty  the  remote,  cause  of  the 
loss  suffered  by  him,  and  that  therefore  he  could  not  recover. 

Same — Separate    Causes    of    Action — Failure    to    Segregate    Damages — 
Effect. 

4.  Where  plaintiff  claimed  injury  to  his  cattle  occasioned  by  two 
causes,  and  in  his  evidence  testified  that  their  value  was  lessened 
to  the  extent  of  twenty  dollars  a  head  without  segregating  the 
damages  occasioned  by  each,  and  defendant  could  be  held  liable  for 
damages  flowing  from  one  of  ^uch  causes  only,  the  jury  were  in 
no  position  to  determine  the  extent  of  its  liability. 

(Mb.   Justice  Betnolds   dissenting.) 

Appeals  from  District  Covai,  Yellowstone  County;  Chas.  H. 
Taylor,  Judge. 

AonoN  by  George  B.  Kirby  against  the  Oregon  Short  Line 
Railroad  Co.  PlaintijBf  had  judgment,  and  defendant  appeals 
from  it  and  an  order  denying  its  motion  for  a  new  trial. 

Mr,  Oeorge  H.  SimtK,  Mr.  J.  L.  Wines  and  Mr.  John  E. 
Covette,  for  Appellant,  submitted  a. brief ;  Mr.  Wines  argued  the 
cause  orally. 

Mr.  E.  E.  Enterline  and  Mr.  D.  S.  Edwards,  of  the  Bar  of 
Minneapolis,  Minnesota,  for  Respondent,  submitted  a  brief;  Mr. 
Geo.  C.  Stiles,  of  Counsel. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  railroad  company  in  trans- 
porting 1,342  head  of  cattle  from  Riverside,  Oregon,  to  Billings, 
in  this  state.  The  plaintiff  recovered  judgment  in  the  sum  of 
$1,870.80,  and  defendant  appealed  therefrom,  and  from  an  order 
denying  its  motion  for  a  new  trial. 

The  record  discloses  that  on  May  10,  1916,  the  defendant 
company  furnished  a  cattle  train  of  thirty-eight  stock-cars  for 
the  shipment  of  these  cattle;  that  the  cattle  were  loaded  dur- 
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ing  the  morning  of  that  day,  and  the  journey  commenced  soon 
after  noon ;  that  during  the  evening  of  the  11th  the  cattle  were 
unloaded  at  Lima,  Montana,  for  feed,  water  and  rest,  and  were 
reloaded  and  the  journey  resumed  about  noon  on  the  12th ;  that 
at  Lima  one  steer  was  found  dead,  three  others  were  dead 
when  the  train  reached  Billings,  and  a  fifth  died  immediately 
after  the  cattle  were  unloaded  there. 

It  is  the  contention  of  the  plaintiff  that  at  a  point  near  Vail, 
Oregon,  the  train  was  negligently  subjected  to  a  violent  jolt, 
which  caused  some  of  the  cattle  to  be  severely  bruised  and 
otherwise  injured,  with  the  result  that  the  five  died  and  the 
others  were  impaired  in  value,  and  that  at  Lima  two  head 
were  negligently  permitted  to  escape  and  be  lost  to  plaintiff; 
that  the  railroad  company  negligently  failed  to  provide  ade- 
quate facilities  for  watering  the  cattle  at  Lima,  and  in  conse- 
quence thereof  about  250  head  were  not  watered  there  or  at 
all  during  the  entire  journey  of  approximately  1,000  miles, 
which  resulted  in  unnecessary  shrinkage,  loss  of  flesh  and  de- 
preciation in  value. 

The  single  assignment  of  error  raises  the  question:  Is  the 
evidence  sufficient  to  justify  the  verdict  t  For  present  purposes 
we  shall  assume  that  the  evidence  is  sufficient  to  justify  a  find- 
ing that  the  two  head  of  cattle  were  lost  at  Lima  through  the 
negligence  of  the  defendant,  and  that  these  two  animals  were 
of  the  reasonable  value  of  $120;  also  that  the  evidence  supports 
a  finding  that  the  five  head  which  died  were  of  the  reasonable 
value  of  $295,  and  that  they  died  as  the  result  of  the  negli- 
gent handling  of  the  train  by  the  defendant;  also  that  fifteen 
other  cattle  (out  of  a  group  of  seventy  referred  to  by  the 
plaintiff)  received  such  injuries  as  could  have  been  inflicted 
only  by  the  negligence  of  the  carrier  in  handling  its  train 
near  Vail,  and  that  the  damage  to  these  cattle  amounted  to 
$20  per  head,  or  $300.  "Without  undertaking  to  make  an- 
alysis  of  the  evidence  upon  which  the  foregoing  assumptions 
are  based,  we  content  ourselves  with  the  statement  that  it 
may  be  fairly  said  to  sustain  a  verdict  for  $715. 
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There  is  a  sort  of  general  claim  made  for  damages  in  tlie 
stim  of  $1  per  head  for  injuries  to  each  of  1,265  head,  but 
there  is  not  any  substantial  evidence  to  support  it,  and  it  is 
reasonably  certain  from  the  verdict  returned  that  it  was  dis- 
allowed altogether  by  the  jury.  Leaving  out  of  further  account 
the  1,287  head  mentioned,  the  largest  single  item  of  damages 
is  claimed  on  account  of  the  depreciation  in  value  of  fifty-five 
head  (the  remainder  of  the  seventy  mentioned  above),  occa- 
sioned by  the  alleged  rough  handling  of  the  train  near  Vail 
and  the  failure  of  the  company  to  furnish  adequate  facilities 
for  watering  these  cattle  at  Lima. 

Counsel  for  the  defendant  company  insist  that  these  fifty- 
five  cattle  are  not  identified  as  of  the  250  head  which  did 
not  receive  water  at  Lima  or  elsewhere  on  the  journey,  but 
we  are  inclined  to  accept  the  evidence  as  sufficient  for  the 
purpose.  Touching  the  question  of  the  adequacy  of  the  facili- 
ties for  watering  the  cattle  at  Lima,  the  plaintiff's  own  testi- 
mony discloses  the  following  facts :  The  plaintiff  and  a  caretaker 
in  his  employ  were  in  charge  of  the  cattle,  and  at  Pocatello 
arranged  to  have  the  train  stopped  at  Lima  for  feed,  water 
and  rest;  that  at  Lima  the  stockyards  consisted  of  five  stock- 
pens  into  which  the  cattle  were  unloaded,  the  total  number 
being  divided  as  nearly  equally  as  could  be;  that  in  each  of 
four  of  these  pens  provision  was  made  for  watering  the  cattle, 
but  the  fifth  pen,  containing  about  250  cattle,  had  no  facili- 
ties for  watering;  that  the  shipment  was  unloaded  on  the  eve- 
ning of  May  11  and  water  furnished  to  the  cattle  in  the  four 
pens  provided  with  proper  facilities;  that  complaint  was  made 
by  plaintiff  to  the  agent  of  the  road  concerning  the  other  pen, 
but  nothing  was  done  to  correct  the  defect  or  provide  for 
watering  the  cattle  in  that  pen;  that  the  same  condition  pre- 
vailed on  the  morning  of  the  12th  and  until  the  cattle  were  re- 
loaded to  continue  the  journey;  that  the  cattle  in  the  fifth 
pen  were  not  watered  at  Lima  or  elsewhere  on  the  entire  trip 
from  Biverside  to  Billings;  that  the  cattle  in  each  of  the  four 
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pens  with  watering  facilities  were  reloaded  before  the  cattle 
in  the  fifth  pen. 

Our  attention  has  not  been  directed  to  any  rule  of  law  or 
[1]  reason  which  imposed  upon  the  railroad  company  the  duty 
to  equip  every  one  of  the  pens  with  watering  facilities.  It 
was  required  to  make  adequate  provision  for  watering  these 
cattle,  but  the  burden  of  showing  a  breach  of  that  duty  was 
upon  the  plaintiff.  (Orieve  v.  Rlinois  Cent.  By.  Co.,  104  Iowa, 
659,  74  N.  W.  192.) 

\  It  was  developed  in  the  evidence  for  defendant,  and  it  is  per- 
fectly apparent  to  anyone,  that  as  soon  as  the  reloading  was  com- 
menced in  the  early  morning  of  the  12th,  and  as  each  succes- 
sive pen  of  the  first  four  was  made  vacant,  ample  opportunity 
was  afforded  plaintiff  to  transfer  the  cattle  from  pen  5  to  the 
vacant  pen  or  pens,  and  provide  them  with  an  abundant  supply 
of  water,  and  his  failure  to  take  advantage  of  the  opportunity 
can  be  attributed  only  to  his  gross  neglect  or  willful  miscon- 
duct. He  was  in  charge  of  the  shipment,  and  it  was  his  busi- 
ness to  see  that  his  stock  received  proper  care,  if  the  facilities 
were  available  for  the  purpose.  He  could  not  stand  upon  the 
technical  claim  that  the  most  convenient  means  conceivable 
were  not  provided,  and  rely  upon  his  ability  to  recover  dam- 
ages from  the  company  as  compensation  for  the  loss  resulting 
from  his  own  want  of  ordinary  care. 

If  we  accept  the  extreme  view  advanced  by  counsel  for  plain- 
tiff that  the  company  was  negligent  in  failing  to  have  the  fifth 
pen  properly  equipped,  the  question  then  arises :  Was  that  neg- 
ligence the  proximate  cause  of  the  damage  to  the  cattle  which 
were  deprived  of  water?  The  proximate  cause  of  an  injury 
[2]  is  that  which,  in  a  natural  and  continuous  sequence,  un- 
broken by  any  new,  independent  cause,  produces  the  injury, 
and  without  which  it  would  not  have  occurred.  {Mize  v.  Rocky 
Mountain  BeU  Tel.  Co.,  38  Mont.  521,  129  Am.  St.  Rep.  659,  16 
Ann,  Cas.  1189,  100  Pac.  971.)  The  railroad  company  can  be 
[3]  held  liable  for  its  failure  to  provide  water  in  the  fifth  pen 
only  on  condition  that  to  its  lapse  of  duty  in  that  respect  is 
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directly  attributable  the  injury  to  plaintiff 's  cattle,  as  any  ^ven 
effftct  is  to  be  assigned  to  its  efficient  cause.  {Monson  v.  La 
France  Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101 
Pae.  243 ;  Stones  v.  Chicago,  M.  &  8t  P.  By.  Co.,  ante,  p.  342, 
197  Pae.  252.) 

From  the  review  of  the  evidence  above,  it  appears  to  us  to 
be  incontrovertible  that  the  damage  to  these  cattle  at  Lima 
resulted,  not  from  the  lack  of  water  in  the  one  pen,  but  from 
the  failure  of  the  plaintiff  to  avail  himself  of  the  facilities 
afforded  in  the  other  pens.  In  other  words,  the  negligence  of 
the  company  was  at  most  the  remote,  and  not  the  proximate, 
cause  of  the  loss  suffered,  and  it  cannot  be  held  responsible 
therefor.    *' Causa  proxima  non  retnota  spectator/^ 

Plaintiff  testified  that  the  value  of  each  of  these  fifty-five 
animals  was  lessened  to  the  extent  of  $20.  His  testimony  upon 
this  feature  of  the  case  follows:  "It  was  the  bruises  on  the 
cattle,  and  the  lack  of  water  on  the  way  here  shrunk  these 
cattle  more  than  they  should  have  shrunk;  they  was  badly 
shrunken ;  could  not  say  how  much  more  than  they  should  have 
been;  probably  ten  to  fifteen  pounds  to  the  head.  •  •  • 
I  now  undertake  to  say  that  the  condition  these  cattle  were  in 
when  they  arrived  [at  Billings]  was  caused  by  the  jolt  and 
by  the  failure  to  get  water  at  Lima.  That  was  the  sole  cause 
of  it.  •  •  •  I  figured  these  cattle  were  so  much  worse 
shape  than  they  should  have  been  ordinarily,  and  this  was 
caused  by  the  jolt  and  the  scarcity  of  water  at  Lima."  No 
effort  whatever  was  made  to  segregate  the  damages  occasioned 
by  the  bruises.  The  jury  were  advised  by  the  instructions 
[4]  given  that  recovery  could  be  had  only  for  such  damages 
as  resulted  proximately  from  defendant's  negligence.  The  bur- 
den was  upon  plaintiff  to  show  with  reasonable  certainty  and 
by  a  preponderance  of  the  evidence  the  loss  he  had  sustained 
and  the  amount  thereof  as  definitely  as  possible.  {Carman  v. 
Montana  Cent.  By.  Co.,  32  Mont.  137,  79  Pae.  690.)  Since  the 
damages  were  shown  in  the  aggregate,  for  an  undefined  portion 
of  which  defendant  may  be  liable  and  for  an  unascertained 
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balance  of  whieh  it  is  not  liable,  the  jury  could  not  possiblj 
determine  the  extent  of  its  responsibility  upon  titis  branch  of 
the  case.  To  avoid  the  expense  and  delay  necessarily  inci- 
dent to  a  new  trial,  the  plaintiff  should  be  permitted,  if  he 
so  elects,  to  accept  a  judgment  reduced  to  the  amount  which 
the  evidence  warrants. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  grant  a  new  trial  unless  within  thirty  days  from  the  filing 
of  the  remittitvr  plaintiff  consents  in  writing  filed  with  the 
clerk  of  the  lower  court,  to  a  reduction  of  the  amount  of  the 
judgment  to  $715.  If  such  consent  is  given,  the  judgment 
will  be  modified  accordingly  mmc  pro  tunc  as  of  the  date  of  the 
original  judgment,  and,  as  thus  modified,  will  stand  affirmed, 
and  the  order  refusing  a  new  trial  will  also  be  afiSrmed. 

Mr.  Chief  Justice  BRANTLY.and  Associatb  Justices  Cooper 
and  Oalen  concur. 

Mr.  Justice  Reynolds  :  I  dissent.  I  do  not  believe  that  plain- 
tiff was  guilty  of  any  contributory  negligence,  as  a  piatter  of 
law,  by  reason  of  his  failure  to  water  the  cattle  in  the  one 
pen  in  which  there  was  no  water,  when  some  of  the  pens  were 
vacated  in  the  process  of  reloading,  and  that  such  failure  was, 
as  a  matter  of  law,  the  proximate  cause  of  any  part  of  the 
injury  to  the  stock.  It  may  be  that  it  was  possible  to  have  so 
watered  the  cattle,  but  it  does  not  conclusively  appear  that  he 
could  have  done  so,  or,  even  if  he  could,  that  he  was  conscious 
of  the  opportunity  so  to  do,  or  that  his  attention  was  called 
to  it  in  any  way.  On  the  contrary,  the  evidence  justifies^  the 
conclusion  that,  even  up  to  the  time  that  he  testified  on  the 
trial,  it  never  occurred  to  him  that  there  was  any  such  oppor- 
tunity. He  was  asked  whether  or  not  he  could  not  have  changed 
the  cattle  from  one  pen  to  another  so  that  all  could  be  watered, 
to  which  he  replied  that  he  could  not  do  so  because  there  was 
not  room,  all  pens  being  occupied ;  that  it  would  be  mixing  up 
the  cattle  that  should  not  be  mixed,  and  that  there  was  no  way 
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that  he  could  drive  some  cattle  out  of  one  pen  and  put  others 
into  it.  The  question  was  not  asked  him  as  to  whether  or  not 
he  could  have  watered  them  in  one  of  the  other  pens  after  such 
pen  was  emptied  in  the  process  of  reloading,  and  we  do  not 
know  what  his  answer  to  such  question  would  have  been.  In 
my  opinion,  we  have  no  right  to  assume  that  if  the  question  had 
been  put  to  him  he  might  not  have  given  some  good  reason  why 
that  could  not  have  been  done. 

It  is  evident  that  neither  party  nor  the  presiding  judge  in 
the  trial  below  considered  this  feature  of  the  case  in  any  way, 
for  the  question  was  not  raised  by  counsel  in  that  court,  nor 
has  counsel  suggested  the  question  in  this  court.  There  was 
nothing  in  the  answer  charging  plaintiff  with  contributory  neg- 
ligence in  this  respect,  or  that  his  failure  to  water  the  stock  in 
this  particular  pen  was  the  proi^imate  cause  of  any  part  of 
the  injury.  The  answer  did  not  even  charge  that  under  the 
contract  of  shipment  any  duty  rested  on  plaintiff  to  care  for, 
feed  and  water  the  stock,  nor  was  the  contract  offered  in  evi- 
dence. Defendant  did  not  make  any  motion  for  nonsuit  or  di- 
rected verdict;  no  instruction  was  requested  by  defendant  as 
to  this  particular  feature  of  the  case,  and  no  instruction  was 
given  regarding  it.  In  the  hearing  before  this  court,  appel- 
lant's contention  was,  not  that  respondent  should  have  watered 
the  cattle  in  the  pen  in  question  by  transferring  them  to  another 
pen  after  such  pen  was  emptied  in  the  process  of  reloading, 
but  that  the  evidence  is  insuiBcient  to  support  the  verdict  be- 
cause it  does  not  show  that  the  damage  from  rough  handling 
did  not  occur  between  Lima  and  Billings,  and  did  occur  be- 
tween Riverside  and  Ontario,  that  the  particular  cattle  that 
were  in  the  worst  condition  were  not  in  the  particular  pen  in 
which  there  was  no  water,  and  that  it  did  not  appear  that  the 
acts  which  caused  the  depreciation  in  value  may  not  have  been 
the  result  of  unavoidable  conditions  connected  with  the  normal 
movement  of  the  train.  In  fact,  appellant  impliedly  admits 
that,  if  these  particular  cattle  were  in  the  pen  in  which  there 
was  no  water,  that  would  be  a  proximate  cause  of  a  part  of 
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the  damage.  Prom  a  review  of  the  record  in  both  courts,  it  is 
clear  that  the  case  was  not  tried  by  defendant  upon  the  theory 
that  plaintiff  was  in  any  way  responsible  for  not  having  watered 
the  stock  in  this  particular  pen  by  putting  them  in  another  pen 
having  water,  after  it  had  been  emptied  in  the  process  df  re- 
loading. The  rule  of  practice  heretofore  recognized,  to  the 
effect  that  parties  cannot  on  appeal  change  the  theory  upon 
which  the  cause  was  tried  in  the  lower  court,  forbids  a  reversal 
in  this  case.  (Wall  v.  Northern  Pac.  By.  Co.,  53  Mont.  81, 
L.  R.  A.  1917C,  433,  161  Pac.  518;  In  re  Estate  of  Murphy, 
57  Mont.  273,  188  Pac.  146.) 

The  only  specification  of  error  set  forth  in  appellant's  brief 
is  that  the  evidence  is  insufficient  to  sustain  the  verdict.  It 
was  a  disputed  question  as  to  whether  or  not  there  was  any 
water  in  the  pen  in  question  on  the  morning  of  the  day  that  the 
stock  was  reloaded.  It  may  be  that  the  jury  adopted  the 
theory  of  defendant,  and  did  not  take  into  consideration  what- 
ever, in  rendering  its  verdict,  the  charge  that  there  was  no 
water  in  that  particular  pen,  as  claimed  by  plaintiff.  The 
total  damages  claimed  and  supported  by  the  testimony  of  plain- 
tiff based  upon  rough  handling,  entire  failure  of  water  in  one 
pen  and  insufficient  quantity  of  water  in  all  of  the  pens,  ex- 
ceeded the  sum  of  $2,900,  yet  the  jury  gave  a  verdict  for  only 
approximately  two-thirds  of  that  amount,  regardless  of  interest. 
The  damages  were^not  segregated  in  the  evidence,  but  the  jury 
may  have  segregated  them  in  its  verdict.  At  least,  there  is  no 
basis  upon  which  this  court  can  assert  that  it  did  not.  It  is 
impossible,  therefore,  for  this  court  to  say  that  upon  the  evi- 
dence as  to  rough  handling  and  insufficiency  of  water  in  all  the 
pens  which  affected  all  the  cattle  in  the  shipment  the  verdict  is 
not  sustained  by  the  evidence. 

In  my  opinion  the  judgment  and  order  overruling  motion  for 
new  trial  should  be  affirmed. 

Rehearing  denied  May  16,  192L 

69  Mont. — 28 
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EASTON,  Respondent,  v.  WESTERN  LIFE  &  CASUALTY 

CO.,  Appellant. 

(No.    4,317.) 
(eubmittod   March   12,   1921.    Decided   April    6,    1921.) 

[197    Pac    252.] 

Appeal  from  Judgment — From  New  Trial  Order — Record  must 
Contain  Copy  of  Jvdffment. 

Appeal    from    Judgment — Transcript    must    Contain    Copy    of   Judgment. 

1.  Where  the  transcript  on  appeal  from  a  judgment  does  not  con- 
tain a  cop7  of  the  judgment,  the  supreme  court  ia  without  juris- 
diction to  entertain  the  appeal. 

Appeal  from  New  Trial  Order — Transcript  must  Include  Copy  of  Judg- 
ment. 

2.  The  record  on  appeal  from  an  order  oyerruling  motion  for  new 
trial  must  contain  the  judgment-roll,  which  of  necessity  must  in- 
clude the  judgment. 

Appeals  from  District  Court,  Silver  Bow  Coimty;  J.  J. 
Lynch,  Judge. 

Action  by  Carl  F.  Easton  against  the  Western  Life  &  Casu- 
alty Company.  From  a  judgment  for  plaintiff,  and  an  order 
oyerruling  its  motion  for  new  trial,  defendant  appeals.  Dis- 
missed. 

■ 

Mr.  Joseph  JET.  Oriffin,  for  Appellant,  submitted  an  original 
and  a  supplemental  brief,  and  argued  the  cause  orally. 

Mr.  N.  A.  Botering  and  Mr.  Alexander  Alia  submitted  a 
brief;  Mr.  Botering  argued  the  cause  orally. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
Court 

Plaintiff  brought  action  upon  an  accident  policy  against  de- 
fendant for  recovery  of  damages  for  injuries  sustained.  De- 
fendant appeals  from  the  judgment  for  plaintiff  and  order 
overruling  motion  for  a  new  triaL 
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Bespondent  has  moved  this  court  to  dismiss  the  appeals, 
for  the  reason  that  the  transcript  does  not  contain  any  copy 
of  the  judgment.  It  is  elementary  that  an  appellate  court 
[1]  cannot  consider  an  appeal  from  a  judgment  which  is 
not  before  it.  This  court  has  held  that,  when  the  transcript 
does  not  contain  a  copy  of  the  judgment  on  appeal  from  the 
judgment,  it  has  no  jurisdiction  to  review  and  dispose  of  the 
cause  on  its  merits.  '  {State  ex  rd.  Bank  v.  Taylor^  33  Mont. 
364,  83  Pac.  597;  lAsker  v.  O'Bourke,  28  Mont.  129,  72  Pac. 
416,  755.) 

Appellant,  however,  insists  that  he  is  entitled  to  have  the 
[2]  case  reviewed  on  its  merits  by  virtue  of  the  fact  that 
he  has  appealed  from  the  order  overruling  motion  for  new 
trial.  However,  o&  appeal  from  order  overruling  motion  for 
new  trial,  it  is  necessary  that  the  record  show  the  judgment- 
roll,  which  necessarily  includes  the  judgment  (Rev.  Codes, 
sees.  6799,  7114,  7115;  Minneapolis  Threshing  Machine  Co,  v. 
Stanford  Merc.  Co.,  ante,  p.  359,  197  Pac.  993.)  It  has  been 
decided  by  this  court  that,  without  such  judgment  in  the  rec- 
ord, no  question  is  properly  before  this  court  for  considera- 
tion. {Lisker  v.  O'Rourke,  28  Slont,  at  page  131,  72  Paa 
416,  755,  on  motion  for  rehearing.) 

The  motion  to  dismiss  the  appeals  is  granted. 

Dismissed. 

Mb.  Chief  Justice  Bbantly  and  Assocutb  Justices  Cooper^ 
HoLLOWAY  and  Galen  concur. 
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.WELLS,  Respondent,  v.  WADDELL,  Appellant. 

(No.   4,312.) 
(Sabmitted   March    11,    1921.    Decided   April   6,   1921.) 

[196   Bac.    1000.] 

Bedl  Troperiy— ^Landlord  and  Tenant — Leases — Statutes  of 
Frauds  —  Perfomumce — Esioppel — Instructions  —  Presump- 
tions — Nonsuit — Demal — Curing  Error. 

Trial — ^Denial    of    Nonsuit — ^Defendant's    Evidence   Supplying   Defects    in 
Plaintiff's   Case— Curing   Error. 

1.  Where  defendant,  instead  of  standing  upon  his  motion  for  non- 
suit, introduced  evidence  in  his  own  l^half  after  denial  thereof, 
and  thus  supplied  the  defects  in  plaintiff's  case,  the  error  in  deny- 
ing the  motion  was  cured. 

Landlord     and     Tenant — ^Leases — Assignment — Statute     of     Frauds — Per- 
formance— Effect. 

2.  Performance,  partial  or  complete,  under  an  assignment  of  a 
lease  for  a  term  exceeding  one  year,  invalid  because  not  in  writ- 
ing, takes  the  ease  out  of  the  statute  and  renders  the  tenant  liaUe 
according  to  its  terms. 

Statute  of  Frauds — Purpose. 

3.  The  statute  of  frauds  is  not  intended  to  cloak  fraud,  but  to 
prevent  it,  its  aim  being  to  avoid  the  assertion  of  claims  which 
from  their  nature  should  be  evidenced  by  an  instrument  in  writing 
signed  by  the  party  to  be  charged  or  his  agent  duly  authorized. 

Trial — Estoppel — ^When    Instruction    Improper. 

4.  In  the  absence  of  evidence  to  support  a  claim  of  estoppel,  an 
instruction  on  the  subject  should  not  be  given. 

Same. 

5.  An  instruction  on  estoppel  in  pais  which  omits  the  indispen- 
sable element  that  the  party  claiming  it  relied  upon  and  was  misled 
to  his   prejudice   by   the  acts   of  his   opponent   is  erroneous. 

Same — Instructions — One    Correct,    Another    Incorrect — ^New    Trial — ^Pre- 
sumptions. 

6.  Where  the  trial  court  gave  instructions  to  the  jury  apon  a 
material  point,  one  of  which  was  correct  and  the  other  incorrect, 
the  supreme  court  will  not  presume  that  the  jury  followed  the  cor- 
rect one,  but  will  reverse  the  judgment  and  order  a  new  trial. 

Appeals  from  District  Court,  OaUatin  County;  Ben  B.  Law, 
Judge. 

2.  Parol  lease  for  more  than  one  year  as  affected  by  statute  of 
frauds  in  case  of  its  part  performance,  see  note  in  17  Am.  St.  R«ik 
752. 

On  effect  of  performance  to  take  parol  assignment  of  lease  ont  of 
the  statute  of  frauds,  see  note  in  42  L.  B.  A.   (XL  ft.)  162. 
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AcnoN  by  Ralph  Wells  against  E.  C.  WaddelL  Plaintiff 
had  judgment.  Defendant  appeals  from  it  and  from  an  order 
denying  his  motion  for  a  new  trial.    Beversed. 

Mr.  Charles  A.  HOls,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  assignment  of  a  lease  presupposes  the  ownership  of  an 
estate  to  be  assigned.  Since  it  was  not  made  to  appear  on 
plaintiff's  behalf  that  E.  W.  Waddell  ever  owned  the  lease, 
there  could  be  no  estate  upon  which  any  alleged  assignment 
by  E.  W.  Waddell  could  operate.  The  duty  of  an  assignee 
of  a  lease  to  pay  rent  arises  solely  from  privity  of  estate  be- 
tween the  lessor  and  the  assignee  of  the  lease.  {WdsK  v. 
Schuyler,  6  Daly  (N.  Y.),  412.)  Obviously  no  privity  of  estate 
can  exist  unless  there  is  an  estate  to  assign. 

In  the  case  of  FUnner  v.  McVay,  37  Mont.  306,  15  Ann. 
Gas.  1175,  19  L.  B.  A.  (n.  s.)  879,  96  Pac.  340,  thia^  court  held 
that  a  contract  for  the  conveyance  of  real  estate,  required 
by  the  statutes  to  be  in  writing,  created  an  estate  in  lands, 
and  could,  therefore,  only  be  assigned  in  writing,  and  that 
evidence  of  an  oral  assignment,  together  with  a  delivery  of  the 
contract,  was  not  sufficient  or  competent  proof  of  the  assign- 
ment. A  term  of  years  is  as  much  an  estate,  the  only  distinc- 
tion made  by  law  being  in  respect  to  estates  of  one  year  or 
less,  which  only  adds  the  element  of  time. 

In  the  case  of  Welsh  v.  Schuyler,  6  Daly  (N.  T.),  412,  the 
court  discusses  the  law,  as  laid  down  by  New  York  courts,  on 
the  statute  of  frauds  in  relation  to  transfers  of  leasehold  es- 
tates. The  action  was  for  recovery  of  rent  on  a  lease  for  a 
term  of  more  than  one  year,  alleged  to  have  been  assigned  to 
the  defendant  The  answer  was  a  general  denial.  It  was 
held  that  the  assignment  of  a  leasehold  term  of  more  than  one 
year  is  null  and  void  under  the  statute  of  frauds,  unless  in 
writing. 

The  issue  of  estoppel  is  not  involved  in  this  case.  It  was 
nowhere  presented  in  evidencCi  and   there   was   no   evidence 
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tending  to  support  an  estoppel.  Furthermore,  this  court  has 
held  that,  in  order  to  invoke  the  doctrine  of  estoppel,  the  party 
claiming  the  same  must  show  that  he  has  been  misled  to  his 
prejudice,  {Totem  v.  Eglanol  Min.  Co.,  45  Mont.  367,  123 
Pac.  28;  Yellowstone  County  v.  First  Trust  <&  Savings  Bank, 
46  Mont.  439,  128  Pac.  596.)  There  was  no  testimony  tending 
to  show  that  the  plaintiflf  was  misled  or  prejudiced  in  con- 
sequence of  any  representation  made  by  the  defendant  in  this 
case. 

Mr.  George  T.  Patten,  for  Respondent,  submitted  a  brief 
and  argued  the  cause  orally. 

There  was  no  allegation  of  an  estoppel  in  the  complaint,  but 
such  allegation  was  not  necessary  to  admit  the  proof.  The 
question  of  the  statute  of  frauds  is  a  matter  of  proof,  and 
not  of  alLegation  in  pleadings.  {Bkmkenship  v.  Decker,  34 
Mont.  292,  85  Pac.  1035.)  There  was  a  general  denial  so  that 
respondent  was  not  advised  that  the  statute  of  frauds  would 
be  relied  upon,  or  that  any  question  would  be  raised  as  to  the 
legal  sufficiency  of  the  lease  and  assignment,  and  hence  no 
opportunity  was  afforded  the  respondent  to  plead  an  estoppel, 
and  no  such  plea  was  required.  {Capital  Lumber  Co,  v.  Barth, 
33  Mont.  94,  81  Pac.  994.)  The  appellant,  from  the  testiihony, 
was  in  the  position  of  having  repeatedly  in  his  letters,  claimed 
to  be  the  assignee  of  the  lease  in  question,  and  of  asserting  all 
of  the  rights  of  a  tenant  thereunder.  In  view  of  those  letters, 
he  was  estopped  from  asserting  the  contrary  la  this  case,  the 
rule  Being  that  one  may  become  estopped  to  set  up  the  statute 
of  frauds  by  his  acts  in  recognition  of  the  oral  contract. 
(20  Cyc.  308;  O'Connor  v.  Oliver,  45  Wash.  549,  88  Pac.  1025; 
Kennedy  v.  Anderson,  49  Wash.  14,  94  Pac.  661;  Tuitle  v. 
Waty,  46  Colo.  25,  102  Pac.  1069 ;  Alston  v.  Connell,  140  N.  C. 
485,  53  S.  B.  292.) 

Appellant  cites  the  case  of  Flinner  v.  McVay,  37  Mont.  306, 
15  Ann.  Cas.  1175,  19  L.  R.  A.  (n.  s.)  879,  96  Pac.  340,  to  the 
effect  that  the  statute  of  frauds  applies  to  assignments  of  con- 
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tracts,  as  well  as  to  the  contracts  themselves,  and  holding  that 
where  the  creation  of  an  interest  in  land  must  be  evidenced 
by  a  writing,  the  transfer  of  that  interest  must  also  be  evidenced 
by  a  writing.  The  general  rule  is /conceded,  but  the  facts  of 
this  case  bring  it  within  the  exception,  by  reason  of  the  con- 
tract being  executed. 

The  whole  case  of  appellant,  8t>  far  as  authority  is  concerned, 
and  with  the  exception  just  stated,  is  built  up  around  the  case 
of  Welsh  v.  Sckuyler,  6  Daly  (N.  Y.),  412.  This  decision  is 
quoted  from  more  than  once,  and  no  other  authority  is  given 
for  appellant's  contentions.  It  is  submitted  that  this  case  is 
not  in  harmony  with  the  other  decisions  on  the  subject  of  the 
statute  of  frauds,  and  stands  alone  in  its  holding  that  an  ex- 
ecuted oral  agreement  is  not  sufficient,  and  in  further  holding 
that  acts  of  the  parties  in  recognition  of  an  oral  agreement 
will  not  constitute  an  estoppel.  Indeed,  it  is  evident  that 
counsel  for  appellant  himself  is  not  very  much  impressed  with 
the  value  of  this  decision  as  an  authority,  as  he  is  careful  to 
state  in  his  brief  that  he  does  not  subscribe  to  the  holding  of 
the  case,  except  in  so  far  as  it  is  favorable  to  his  contentions. 

MR.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

The  plaintiff  is  the  owner  of  a  certain  lot  and  a  two-story 
building  situated  thereon,  in  Three  Forks,  Montana.  In  his 
CQpiplaint  in  this  action  he  alleges  his  ownership ;  that  defend- 
ant was  the  assignee  of  a  leasehold  interest  in  and  Us  the 
lot  and  the  lower  floor  of  the  building  and  obligated  to  pay 
the  stipulated  rent  and  one-half  of  the  cost  of  heating  the 
building;  that  defendant  held  possession  of  the  premises  under 
the  lease  from  January  31,  1917,  until  the  expiration  of  the 
term  (August  19,  1917),  but  failed  and  refused  to  pay  any 
I>art  of  the  rent  or  cost  of  maintenance.  Attached  to  and 
made  a  part  of  the  complaint  is  a  document  designated  '^Ex- 
hibit A."  There  was  not  any  attack  made  upon  the  pleading 
by    demurrer    or    otherwise.    The    answer    admits    plaintiff's 
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ownership  of  the  premises,  and  denies  generally  every  other 
allegation  of  the  complaint  The  trial  of  the  cause  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  the  amount  claimed,  and 
from  the  judgment  entered  thereon  and  from  an  order  deny- 
ing a  new  trial,  defendant  appealed. 

Although  there  is  not  anything  in  the  record  to  indicate  that 
the  papers  constituting  the  document  marked  ''Exhibit  A" 
were  ever  offered  or  received  in  evidence,  repeated  references 
were  made  to  them  throughout  the  trial  as  though  they  were 
in  evidence,  and  wc  shall  assume  that  they  were.  The  first  of 
these  is  a  written  lease  of  the  premises  in  question  from  plain- 
tiff to  D.  R.  Byrd,  for  the  term  of  five  years  from  August  19, 
1912,  for  theater  or  moving-picture  show  purposes.  The 
amount  of  the  monthly  rental  is  fixed,  and  the  lessee  agrees  to 
pay  his  proportional  part  of  the  cost  of  heating  the  building. 
The  other  terms  are  not  material  to  the  determination  of  this 
controversy.  Attached  to  or  indorsed  upon  the  lease  is  a  mem- 
orandum which  grants  permission  to  Byrd  to  transfer  the 
lease  to  E.  W.  Waddell  and  which  modified  somewhat  the  rate 
of  rental  and  concludes:  ''Otherwise  this  lease  is  unchanged, 
Waddell  agreeing  to  take  Byrd's  place  and  assume  all  his  ob- 
ligations mentioned  herein."  The  memorandum  is  dated  July 
15,  1913,  and  is  signed  by  plaintiff,  Byrd,  and  E.  W.  Waddell. 

The  third  paper  constituting  "Exhibit  A"  is  a  contract  in 
writing  dated  July  15,  1913,  signed  by  plaintiff  apd  E'.  W. 
Waddell,  by  the  terms  "of  which  plaintiff  agreed  to  install  'a 
lavatory  in  one  of  the  dressing  rooms  of  the  theater,  and 
agreed  further  that  if  E.  W.  Waddell  was  unable  to  make  ex- 
penses in  the  conduct  of  the  theater  he  might  alter  the  building 
so  as  to  convert  the  lower  floor  into  a  storeroom,  etc. 

Over  the  objection  of  defendant,  the  plaintiff  was  permitted 
to  testify  that  immediately  after  the  execution  of  the  above- 
mentioned  paper  writings  on  July  15,  1913,  the  defendant 
E.  C.  Waddell — a  son  of  E.  W.  Waddell — went  into  possession 
of  the  premises  and  continued  in  possession  until  the  expira- 
tion of  the  term;  that  he  paid  to  plaintiff  the  specified  rental 
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and  expense  of  heating  until  January  31,  1917,  and  thereafter 
failed  and  refused  to  pay  anything  on  account  of  either  item; 
and  that  the  balance  due  and  unpaid  amounted  to  $699.29. 
Plaintiff  also  introduced  in  evidence  certain  letters  written  to 
him  by  defendant,  in  which  defendant  claimed  to  be  the  owner 
of  the  lease  and  entitled^  to  the  rights  and  privileges  of  a  ten- 
ant thereunder. 

1.  Defendant's  first  contention  is  that  plaintiff  failed  to 
prove  an  assignment  of  the  original  lease  from  Byrd  to  E.  W. 
[1]  Waddell,  and  for  this  reason  his  motion  for  a  nonsuit 
should  hav  been  inistained.  All  this  may  be  granted^  but  it 
does  not  profit  the  defendant  in  the  least.  He  did  not  stand 
upon  his  motion  but  introduced  evidence .  in  his  own  behalf 
and  thereby  assumed  the  risk  of  supplying  the  defects  in  plain- 
tiff's case  (Melzner  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  51  Mont. 
487,  153  Pac.  1019),  and  did  supply  them.  Referring  to  the 
lease  and  the  transfer  of  it  defendant  testified:  ''Mr.  E.  W. 
Waddell  is  the  owner  of  that  lease,  and  Mr.  E.  W.  Waddell 
is  my  father.  •  •  •  I  was  in  Three  Porks  in  July,  1913, 
at  the  time  that  lease  was  signed;  Mr.  Wells  and  my  father 
were  also  there  in  Three  Forks.  At  the  time  my  father  bought 
this  lease,  my  father  asked  my  opinion  about  the  lease,  and 
I  advised  him  to  buy  it.  •  •  •  Well,  my  father  bought  the 
lease.  •  •  •  Following  the  execution  of  that  assignment, 
my  father  turned  it  over  to  me  in  the  way  of  a  manager  and 
left  it  in  my  possession  and  he  went  home  to  Butte.  I  suc- 
cessfully managed  the  property  after  that,"  etc.  In  view  of 
this  testimony,  defendant  cannot  now  be  heard  to  say  that  the  as- 
signment to  E.  W.  Waddell  was  not  made  to  appear  by  satis- 
factory evidence. 

2.  There  was  not  any  evidence  of  a  written  assignment  from 
E.  W.  Waddell  to  defendant,  and  it  is  earnestly  contended 
that  an  oral  assignment  was  invalid  under  the  statute  of  frauds 
(sees.  4612  and  7967,  Rev.  Codes).  The  trial  court,  however, 
advised  the  jury,  by  instruction  No.  1,  that  an  executed  oral 
assignment  would  be  sufScient  as  the  foundation  of  defend- 
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ant's  liability  and  plaintiff's  right  to  recover,  and  the  com- 
petency of  the  evidence  and  the  correctness  of  this  instruction 
present  the  same  question. 

At  the  time  defendant  took  possession  of  the  premises  the 
[2]  unexpired  term  of  the  lease  exceeded  one  year,  and  there- 
fore there  cannot  be  any  doubt  that  the  statute  of  frauds 
applied  in  the  first  instance  {FliniMr  v.  McVay,  37  Mont.*  306, 
15  Ann.  Cas.  1175,  19  L.  R.  A.  (n.  s.)  879,  96  Pac.  340),  but 
the  decided  weight  of  modem  authority  and  the  better  reason- 
ing support  the  view  that  partial  performance  under  the  as- 
signment  invalid  because  not  in  writing,  may  render  the  tenant 
liable  according  to  the  terms  of  the  lease.  (^Edwards  v. 
Spalding,  20  Mont.  54.  49  Pac.  443;  16  R.  C.  L.  853;  Tyler 
Commercial  College  v.  Stapleton,  33  Okl.  305,  Ann.  Cas.  191 6E, 
837,  42  L.  R.  A.  (n.  s.)  162,  125  Pac.  443 ;  Leadbetter  v.  Pew- 
tJierer,  61  Or.  168,  Ann.  Cas.  1914B,  464,  121  Pac.  799.)  If, 
then,  partial  performance  will  take  the  case  out  of  the  statute, 
a  fortiori  will  complete  performance  do  so. 

The  statute  of  frauds  was  never  intended  to  cloak  fraud, 
[3]  but  to  prevent  it.  Its  aim  was  to  avoid  the  assertion  of 
claims  which  from  their  very  nature  should  be  evidenced  only 
by  an  instrume^t  in  writing  signed  by  the  party  to  be  charged 
or  his  agent  thereunto  duly  authorized.  But  when  a  tenant  has 
occupied  the  demised  premises  voluntarily  for  the  full  term 
of  the  lease,  he  may  not  invoke  the  invalidity  of  the  contract 
to  shield  him  from  payment  of  the  rent.  {Webster  v.  Nichols, 
104  111.  160;  2  Reed  on  Statute  of  Frauds,  par.  639;  Brown 
on  Statute  of  Frauds,  sec.  116;  Wood  on  Statute  of  Frauds, 
sec.  277;  25  R.  C.  L.  706.)  The  court  did  not  err  in  its  rulings 
upon  the  admission  of  evidence  or  in  giving  instruction  No.  1. 

3.  By  instruction  No.  2  the  jury  were  advised  that  if  they 
[4,  ti]  found  that  defendant  occupied  the  premises  from  Feb- 
ruary, 1917,  until  the  expiration  of  the  term,  claiming  to  be 
the  owner  of  the  lease  and  claiming  the  privileges  of  a  tenant 
under  it,  he  would  be  estopped  to  deny  that  he  was  the  as- 
signee of  E.  W.  Waddell.    An  instruction  should  not  have  been 
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given  upon  the  subject  of  estoppel,  since  there  is  no  founda- 
tion in  the  evidence  to  support  it,  and  the  particular  instruction 
under  consideration  should  not  have  been  given  because  it  is 
fundamentally  erroneous  in  that  it  omits  the  indispensable  ele- 
ment of  estoppel  m  pais,  namely,  that  plaintiff  relied  upon, 
and  was  misled  to  his  prejudice  by,  the  acts  of  the  defendant. 
(Rate  V.  American,  Smelting  dk  Befining  Co.,  56  Mont  277,  184 
Pac.  478;  Moore  v.  Sherman,  52  Mont.  542,  159  Pac.  966;  Yel- 
Unusione  County  v.  First  Trust  <&  Sav.  Bank,  46  Mont.  439, 
128  Pac.  596;  Tatem  v.  Eglancl  Min.  Co.,  45  Mont.  367,  123 
Pac.  28.) 

In  instruction  No.  4  the  court  advised  the  jury  correctly 
[6]  that  the  burden  was  upon  the  plaintiff  to  prove  an  as- 
signment from  B.  W.  Waddell  to  B.  C.  Waddell  by  a  prepon- 
derance of  all  the  evidence.  This  instruction  and  instruction 
No.  2,  above,  each  refers  to  the  one  material  issue  for  trial 
in  this  case,  and  each  prescribes  a  rule  for  the  determination 
of  that  issue ;  but  the  one  is  contradictory  of  the  other.  If  the 
jury  observed  the  law  as  declared  by  instruction  4,  they  must 
have  considered  all  the  facts  and  circumstances  tending  to 
prove  an  assignment  from  B.  W.  Waddell  to  defendant;  on 
the  other  hand,  if  they  were  controlled  by  instruction  2,  their 
investigation  was  limited  to  a  consideration  of  the  evidence 
only  so  far  as  it  tended  to  prove  that  defendant  was  in  posses- 
sion of  the  property  claiming  to  own  the  lease  and  claiming 
the  rights  of  a  tenant  under  it,  irrespective  of  the  ultimate' 
fact  whether  an  assignment  had  been  made  to  him  by  his  father. 
In  the  one  instance  the  question  whether  an  assignment  had 
been  made  was  submitted  to  the  jury  as  one  of  fact  to  be  deter- 
mined from  all  the  evidence;  in  the  other,  it  was  submitted  as 
a  question  of  law  arising  from  proof  of  certain  designated  facts. 
The  one  instruction  is  a  correct  exposition  of  the  law,  the  other 
is  not.  It  is  the  rule  in  this  state,  and  elsewhere  generally,  that 
"Whenever  instructions  are  upon  a  material  point,  the  one 
correct  and  the  other  incorrect,  this  court,  will  not  presume 
that  the  jury  followed  the  correct  instruction,  but  will  reverse 
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the  judgment  and  order  a  new  trial."  (Eelena  P.  T.  Go.  v. 
McLean,  38  Mont.  388,  99  Pac.  1061 ;  Snllivan  v.  Metropolitan 
Life  Ins.  Co.,  35  Mont.  1,  88  Pac.  401.)  The  reason  for  the 
rule  is  that  a  jury  composed  of  lajnnen  cannot  be  expected  to 
determine  which  of  two  conflicting  instructions  correctly  states 
the  law.  They  are  entirely  at  liberty  to  follow  either  one  and 
neither  the  trial  court  nor  this  court  can  determine  which  one 
was  the  determining  fa.ctor  in  arriving  at  the  verdict. 

For  the  reasons  assigned,  the  judgment  and  order  are  re- 
versed and  a  new  trial  ordered. 

Beversed  and  remanded. 

Mb.  Chiep  JTusticb  Bbantly  and  Associatb  Justices  Bet- 
NOiiDS^  GooFBB  and  QaliSN  concur. 


POSTER,  Plaintifp;  STACK  (Intkbvbneb),  Rbspondbnt,  v. 

COYLE,  Appellant. 

(No.  4,315.) 
(Submitted   March   11,   1921.    Decided   April   11,   1921.)j 

[197    Pac.    747.] 

Ejectment — Mortgages — Possession  hy  Mortgagee — Intervention 
— Defwult  Judgments — Vacation — Finding — Motion  to  Set 
Aside — Appealable  Orders. 

Default    Judgment — Befusal    to    Vacate — ^Appealable    Order — Record    on 
Appeal. 

1.  An  order  overruling  defendant's  motion  to  set  aside  his  default 
is  an  intermediate  order,  and  as  such  reviewable  on  appeal  from 
the  judgment,  provided  copies  of  the  papers  used  on  the  motion 
are  embodied  in  a  bill  of  exceptions  properly  authenticated;  if  not 
80  presented  in  the  record  on  appeal,  they  cannot  be  looked  to  to 
determine  whether  the  court  abused  its  discretion  in  denying  the 
motion. 

Befusal  to   Set  Aside  Findings  and  Judgment — Appealable  Order — ^Fail* 
ure  to  Appeal — Effect.  * 

2.  Since  denial  of  an  order  to  set  aside  the  findings  and  judgment 
in  an  action  in  ejectment  was  a  special  order  made  after  final  judg- 
ment, it  was  appealable,  and  failure  to  appeal  therefrom  bars  re- 
view on  appeal  from  the  judgment. 
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Pleading    and    Practice — Intervention — ^Who   maj   Intervene. 

3.  Under  section  6496,  Bevised  Codes,  intervention  is  permissible 
in  anj  case,  provided  only  the  person  seeking  to  intervene  can  show 
either  an  interest  in  the  subject  matter  of  the  action,  or  an  inter- 
est in  the  success  of  either  of  the  parties,  or  an  interest  in  the  sub- 
ject matter  as  against  both. 

Ejectment — Bight  of  Plaintiff's  Mortgagee  to   Intervene. 

4.  Quaere:  In  an  action  in  ejectment,  may  plaintiff's  mortgagee 
intervene,  in  view  of  sections  5737  and  6877,  Revised  Codes,  pro- 
viding that  a  mortgagee  is  not  entitled  to  the  possession  of  the 
property  mortgaged  unless  possession  is  specially  authorized  by  its 
terms,  and  that  a  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance! 

Same — Mortgagee   in   Possession   by   Consent   may   Intervene. 

5.  Where  the  mortgagee  is  in  possession  of  real  property  by  con- 
sent of  the  mortgagor,  he  can  maintain  such  possession  against 
the  mortgagor  or  any  other  person  who  cannot  show  title  paramount 
to  that  of  the  mortgagor,  and  may  by  ejectment  recover  posses- 
sion as  against  an  intruder,  his  possession  being  a  sufficient  prima 
facie  showing  to  support  a  recovery,  the  burden  being  then  cast 
upon  defendant  to  show  a  superior  title  or  right. 

Same — ^Appeal   and   Error — Irregular*  Judgment — Affirmance. 

6.  Where,  in  an  action  in  ejectment  in  which  the  mortgagee  had 
intervened,  plaintiff  was  satisfied  with  a  determination  of  his  rights 
by  a  settlement  of  the  controversy  as  between  intervener  and  defendant 
and  with  a  judgment  which  while  awarding  possession  to  the  inter- 
vener, expressly  declared  his  rights  subject  to  those  of  plaintiff, 
reversal  of  the  judgment,  though  perhaps  irregular,  held  not  neces- 
sary on  appeal  by  defendant. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  in  ejectment  by  Albert  Foster  against  Walter  P.  Coyle. 
Bernard  E.  Stack,  mortgagee,  intervened.  Judgment  for  in- 
tervener.   Defendant  appeals.     Affirmed. 

Mr.  John  A.  Coleman,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs.  Belden  &  De  Kalb  and  Mr.  C.  W.  Buntin,  for 
Respondent,  submitted  a  brief ;  Mr.  H.  Leonard  De  Kalb  argued 
the  cause  orally. 

MB.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion 
of   the   court. 

Action  in  ejectment  brought  by  plaintiff  Albert  Foster  some 
time  prior  to  July  10,  1915,  to  recover  of  the  defendant  the 

3.  Who  may  become  interveners,  see  notes  in  15  A™.  Dec.  162; 
123  Am.  St.  Bep.  297. 
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pcwsession  of  160  acres  of  land  situated  in  Fergus  county, 
together  with  the  value  of  its  use  and  occupation  while  with- 
held by  the  defendant.  On  the  date  above  mentioned  the  plain- 
tiff filed  an  amended  complaint,  which  is  in  the  usual  form, 
alleging  title  and  right  to  the  possession  of  the  land  in  plain- 
tiff and  his  ouster  therefrom  by  the  defendant  on  or  about 
July  1,  1913.  To  this  complaint  defendant  filed  an  amended 
answer.  On  December  4  Bernard  E.  Stack  was  permitted  by 
the  court  to  intervene  by  filing  a  complaint  which,  while  setting 
forth  in  detail  the  source  of  the  title  upon  which  he  relies,  is 
essentially  a  complaint  in  ejectment  as  against  the  defendant. 
It  disavows  claim  by  Stack  of  any  title  to  or  interest  in  the 
land  hostile  to  plaintiff's  rights,  and  alleges  that  while  he  and 
the  plaintiff  were  seised  and  i>os8essed  of  the  land,  the  defend- 
ant, on  or  about  July  1,  1913,  without  right  or  title  thereto, 
entered  upon  it  in  disregard  of  their  rights  and  ever  since  that 
date  has  withheld  and  still  withholds  it  from  them.  Judgment 
is  demanded  that  plaintiff  and  Stack,  the  intervener,  have  resti- 
tution of  the  land,  that  defendant  be  adjudged  to  be  without 
any  right  to  it,  and  that  Stack  be  awarded  his  costs.  The  basis 
of  his  claim  of  title  is  a  contract  between  him  and  plaintiff^ 
dated  June  26,  1913,  a  copy  of  which  is  attached  to  the  com- 
plaint. Prom  this  it  appears  that  theretofore  Stack  had  pur- 
chased 120  acres  of  the  land  from  the  United  States,  by 
placing  upon  it  scrip  owned  by  him,  for  the  benefit  of  the  plain- 
tiff, he  agreeing  to  hold  the  title  when  patent  should  be  issued 
to  hhn,  in  trust  for  the  plaintiff;  that  he  had  furnished  to 
plaintiff  funds  to  purchase  scrip  to  place  upon  the  remaining 
forty  acres,  which  plaintiff  then  conveyed  to  him  to  be  held 
in  trust  for  the  plaintiff,  as  he  held  the  120  acres;  that  all 
the  land  was  to  be  so  held  in  trust  as  security  for  the  pay- 
ment by  plaintiff  to  Stack  of  the  sum  of  $2,569,  the  price  of 
the  scrip  so  used,  to  be  paid  within  two  years  from  the  date 
of  the  contract,  together  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  the  plaintiff  meantime  to  discharge  all  taxes 
assessed  upon  the  land;  and  that  upon  payment  of  this  sum 
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with  interest,  Stack  was  to  convey  the  land  to  plaintiff  by 
quitclaim  deed.  Then  follow  these  stipulations:  *'That  in  the 
event  of  patent  failing  to  issue  for  any  of  the  said  lands,  the  party 
of  the  first  part  [Stack]  shall  in  nowise  be  responsible  to  the 
party  of  the  second  part  and  shall  be  released  at  both  law  and 
equity  from  all  obligations  to  convey  same,  and  it  being  under- 
stood that  the  party  of  the  first  part  holds  the  said  lands  as 
trustee  for  the  party  of  the  second  part,  to  be  conveyed  upon 
payment  of  the  above-mentioned  sum,  together  with  interest 
thereon.  And  it  is  further  agreed  by  and  between  the  parties 
hereto  that  in  the  event  of  the  patent  failing  to  issue  for  any 
of  the  said  lands,  the  party  of  the  first  part  shall  retain  all 
interest  paid  for  the  use  of  said  money  and  the  party  of  the 
second  part  agrees  and  binds  himself  to  assign  to  the  party  of 
the  first  part  the  scrip  which  was  laid  on  the  forty  acres  of 
land  in  the  name  of  the  party  of  the  second  part.  It  is  further 
mutually  understood  and  agreed  that  in  the  event  that  the 
party  of  the  second  part  fails  to  make  the  payment  of  the  prin- 
cipal  and  the  interest  upon  the  principal  as  herein  provided, 
that  party  of  the  first  part  may,  at  his  election,  treat  this  in- 
strument as  a  mortgage  and  foreclose  the  party  of  the  second 
part  of  any  and  all  rights  hereunder.  And  it  is  agreed  for  this 
purpose  that  this  agreement  shall  carry  with  it  all  the  inci- 
dents of  a  mortgage.  It  is  further  covenanted  and  agreed 
by  and  between  the  parties  hereto  that  the  covenants  and  agree- 
ments herein  contained  shall  apply  to  the  heirs,  executors,  ad- 
ministrators and  assigns  of  the  respective  parties  hereto." 

To  defendant's  amended  answer  the  plaintiff  interposed  a 
demurrer,  accompanied  by  motion  to  strike.  The  record  does 
not  contain  a  copy  of  the  answer  nor  of  the  demurrer  or  motion* 
What  the  contents  of  the  answer  were  or  the  grounds  of  the 
demurrer  and  motion,  or  whether  they  were  directed  at  the 
answer  as  a  whole  or  not,  is  not  disclosed*  To  the  complaint 
in  intervention  the  defendant  interposed  a  general  demurrer. 
On  January  10,  1916,  plaintiff's  demurrer  to  defendant's 
answer  and  the  motion, to  strike  were  sustained,  and  defend- 
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ant's  demurrer  to  the  complaint  was  overruled,  defendant  being 
given  twenty-four  hours  in  which  to  plead  further.  On  Jan- 
uary 18,  on  application  of  counsel  for  the  intervener,  the  de- 
fault of  the  defendant  for  failure  to  answer  the  complaint  in 
intervention  was  entered.  On  February  6  defendant  moved 
the  court  to  set  aside  the  default.  This  motion  was  denied 
on  February  15.  On  February  26  counsel  for  the  intervener 
submitted  evidence  in  support  of  the  complaint  in  intervention 
and  applied  for  judgment.  The  court  took  the  application 
under  advisement.  It  so  held  it  until  March  9,  1917,  when  it 
ordered  the  action  dismissed  on  the  ground  that  the  issues 
involved  were  being  determined  in  an  action  pending  in  the 
federal  court  for  the  district  of  Montana.  On  March  19,  on 
application  by  counsel,  the  court  vacated  this  order  and  rein- 
stated the  case.  On  October  17  the  court  made  its  findings  of 
fact  and  conclusions  of  law  and  rendered  judgment  in  favor 
of  the  intervener,  declaring  him  to  be  the  holder  of  the  legal 
title  to  the  land,  subject  to  the  rights  of  the  plaintiff  as  dis- 
closed in  the  contract  of  June  26,  1913,  and  entitled  to  its 
possession,  subject  to  plaintiff's  rights.  It  furthermore  ad- 
judged the  defendant  to  be  a  trespasser  on  the  land,  without 
any  right  or  interest  therein.  On  January  8,  1918,  counsel  for 
defendant  moved  the  court  to  set  aside  the  findings  and  judg- 
ment on  the  ground  that  they  had  been  prematurely  made  be- 
cause notice  of  the  hearing  of  the  demurrer  had  not  been  given, 
and  that  the  pleadings  and  proof  upon  which  they  were  founded 
were  wholly  insufficient  to  support  them.  At  the  same  time 
he  moved  the  court  for  leave  to  file  an  amended  answer  t6  the 
plaintiff's  amended  complaint  with  a  cross-complaint,  on  the 
ground  that  he  had  failed  to  interpose  his  defense  through  his 
mistake,  inadvertence,  surprise  and  excusable  neglect.  On  Jan- 
uary 29  both  motions  were  denied.  So  far  as  the  record  dis- 
closes, nothing  further  was  thereafter  done  in  the  action  as  be- 
tween the  plaintiff  and  defendant.  The  appeal  is  from  the 
judgment. 
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Counsel  predicates  error  upon  the  orders  of  the  court  in 
[1]  overruling  the  motion  to  set  aside  the  default  made  on 
February  15,  1916,  and  in  overruling  the  motion  to  set  aside 
the  findings  and  judgment  and  to  permit  him  to  file  an  answer 
and  cross-complaint,  made  on  January  29,  1916.  None  of  these 
assignments  may  be  considered  upon  the  record  before  us.  The 
ruling  made  denying  the  first  motion  was  an  intermediate  order, 
and  as  such  would  have  been  subject  to  review  on  appeal  from 
the  judgment,  had  counsel  presented  to  this  court,  properly 
authenticated,  a  transcript  of  the  papers  used  in  support  of 
it.  Copies  of  the  aflSdavits  and  other  papers  purporting  to 
have  been  used  are  found  in  the  record,  but  they  are  not  em- 
bodied in  a  bill  of  exceptions  and  identified  or  authenticated  in 
any  way.  Therefore,  though  a  copy  of  the  order  is  properly 
a  part  of  the  judgment-roll,  there  is  nothing  before  us  dis- 
closing the  basis  of  the  court's  action,  and  we  cannot  deter- 
mine whether  the  court  abused  its  discretion  in  denying  the 
motion.  {Latimer  v.  Nelson,  47  Mont.  545,  133  Pac.  680;  De 
Sandra  v.  Missoula  L.  &  By.  Co.,  52  Mont.  333,  157  Pac.  641 ; 
Borden  v.  Lynch,  34  Mont.  503,  87  Pac'  609 ;  Emerson  v.  Mo- 
Nadr,  28  Mont.  578,  73  Pac.  121.) 

Neither  may  the  action  of  the  court  on  the  motion  to  set  aside 
[2]  the  findings  and  judgment  be  reviewed  on  this  appeal, 
for  the  reason  that  the  order  denying  it  was  a  special  order 
made  after  final  judgment  and  was  appealable.  (Rev.  Codes, 
sec.  7098.)  The  defendant  having  failed  to  appeal  from  this 
order,  it  is  not  before  us  for  review. 

The  only  other  contention  made  by  counsel  deserving  special 
[3y  4]  notice  is  that  the  complaint  in  intervention  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  In  this  behalf 
counsel  contends  that,  since  the  contract  attached  to  the  com- 
plaint discloses  that  the  plaintiff  is  the  owner  of  the  land  in 
controversy  and  the  plaintiff  in  intervention  is  his  mortgagee, 
the  latter  has  no  right  to  the  possession  of  the  land  and,  there- 
fore, was  not  entitled  to  intervene,  nor  to  be  awarded  any  re- 
lief in  this  action.    In  support  of  his  contention,  counsel  cites 
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flections  5737  and  6877  of  the  Reviised  Codes,  the  former  of 
which  declares  that  ''a  mortgage  does  not  entitle  the  mortgagee 
to  the  possession  of  the  property  unless  authorized  by  the  ez- 
X)ress  terms  of  the  mortgage,  but  after  the  execution  of  the 
mortgage,  the  mortgagor  may  agree  to  such  change  of  possession 
without  a  new  consideration."  The  latter  provides  that  **a 
mortgage  of  real  property  shall  not  be  deemed  a  conveyance, 
whatever  its  terms,  so  as  to  enable  the  owner  of  the  mortgage 
to  recover  possession  of  the  real  property  without  foreclosure 
and  sale."  It  will  be  noted  that  counsel's  argument  does  not 
present  the  question  whether  a  party  who  claims  an  interest  in 
real  estate  may  be  permitted  to  intervene  in  an  action  in  eject- 
ment. Indeed,  it  assumes  that  the  intervention  in  this  case 
would  have  been  permissible  under  the  statute  (Rev.  Codes, 
sec.  6496)  if  the  complaint  in  intervention  had  not  disclosed 
that  the  intervener  is  plaintiff's  mortgagee.  The  statute  is 
broad  enough  in  terms  to  permit  intervention  in  any  case,  pro- 
vided only  the  person  seeking  to  intervene  can  show  either  an 
interest  in  the  subject  matter  of  the  action,  or  an  interest  in 
the  success  of  either  of  the  parties,  or  an  interest  in  the  sub- 
ject  matter  against  both.  Upon  the  assumption  made  by  coun- 
sel, the  question  whether  intervention  may  be  permitted  in  this 
character  of  case,  therefore,  does  not  arise  and  it  is  not  pre- 
sented for  consideration.  We  shall  reserve  the  decision  of  this 
question  and  confine  our  present  inquiry  to  a  solution  of  the 
question  submitted  by  counsel,  viz.:  Does  the  intervener's  com- 
plaint, read  in  connection  with  the  contract,  state  ji  case  en- 
titling him  to  any  relief! 

It  is  clear  that  the  parties  in  entering  into  the  contract  had 
[6]  two  purposes.  The  primary  one  was  to  secure  to  Foster 
the  title  to  the  land.  The  secondary  one  was  to  secure  Stack 
for  the  price  of  the  scrip  used  to  lay  upon  the  120  acres  and 
for  the  money  advanced  to  Poster  to  buy  scrip  to  lay  up^n  the 
remaining  forty  acres,  the  patent  to  the  whole  160  acres  to 
issue  to  Stack  in  the  first  instance.  If,  for  any  reason,  patent 
could  not  be  obtained,  Stack  was  to  retain  the  scrip  laid  upon 
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the  former  and  to  have  assigned  to  him  that  laid  upon  the 
latter.  In  the  meantime  Foster  was  bound  to  pay  the  interest 
upon  the  amount  fixed  as  the  price  and,  when  it  should  be 
ascertained  that  patent  could  not  be  obtained,  both  parties  were 
to  be  released  from  the  obligations  mutually  assumed  by  them. 
If  patent  should  be  obtained,  Stack  was  bound  to  convey  the 
whole  tract  of  land  to  Poster  upon  payment  by  him  of  the  price 
of  the  scrip  with  interest.  Until  such  payment.  Stack  was  to 
hold  the  title  in  trust.  After  the  issuance  of  the  patent,  the 
contract  was,  at  the  option  of  Stack,  to  be  treated  by  him  as  a 
/mortgage  with  all  the  incidents  of  a  mortgage  contract.  It 
is  thus  apparent  that  the  contract  could  never  create  the  re- 
lation of  mortgagor  and  mortgagee  between  the  parties  until 
title  should  vest  in  Stack.  As  the  evidence  is  not  before  us^ 
we  cannot  determine  what  the  actual  relation  of  the  parties  was 
at  the  time  of  the  trial.  Under  the  view  we  take  of  the  case, 
however,  it  is  not  important  what  their  relation  was.  Notwith- 
standing the  provisions  of  statute  upon  which  counsel  relies, 
by- agreement  of  the  mortgagor  and  mortgagee  the  latter  may 
enter  into  possession  of  the  mortgaged  property.  Section  5737 
expressly  recognizes  that  such  an  agreement  may  be  made  in- 
dependently of  the  mortgage.  When  the  mortgagee  is  in  pos- 
session by  the  consent  of  the  mortgagor,  he  is  lawfully  in  pos- 
session and  can  maintain  such  possession  against  the  mortgagor 
or  any  other  person  who  cannot  show  title  paramount  to  that 
of  the  mortgagor.  (Fee  v.  Smugly,  6  Mont.  596,  13  Pac.  375 ; 
Jones  on  Mortgages,  sees.  702,  703;  19  R.  C.  L.  326.)  He  may, 
by  ejectment,  recover  possession  as  against  a  mere  intruder  who 
ousts  him  therefrom,  possession  being  a  sufficient  prima  facie 
showing  to  support  a  recovery.  When,  this  is  disclosed  by  the 
evidence,  the  burden  is  cast  upon  the  defendant  to  show  a 
superior  title  or  right.  {Moss  v.  ChappeU,  126  Ga.  196,  11 
L.  R.  A.  (n.  s.)  398,  54  S.  E.  968;  Dodge  v.  Irvington  Land  Co., 
158  Ala.  91,  22  L.  R.  A.  (n.  s.)  1100,  48  South.  383;  Sherin  v. 
Bracken,  36  Minn.  152,  30  N.  W.  551;  19  C.  J.  1154.)  ''This 
principle  in  nowise  contravenes  the  doctrine  that  the  plaintiff 
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in  ejectmenf  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  upon  the  mere  weakness  of  that  of  his  ad- 
versary. It  simply  accords  to  his  possession  as  evidence  a  pre- 
sumption of  title  which  must  be  rebutted  or  overcome  by  his 
adversary.**  (Dodge  v.  Irvington  Land  Co,,  supra.)  This  hold- 
ing is  in  accord  with  the  presumption  declared  by  the  statute. 
(Rev.  Codes,  sec.  7962.)  Therefore,  upon  the  assumption  that 
the  relation  between  the  plaintiff  and  Stack  was  that  of  mort- 
gagor and  mortgagee,  counsel's  contention  is  without  merit. 

The  complaint  in  intervention  alleges  possession  by  the  plain- 
tiff and  Stack,  the  latter  disavowing  any  hostility  to  the  rights 
[6]  of  the  plaintiff.  After  the  complaint  in  intervention  was 
filed,  the  plaintiff  seems  to  have  been  satisfied  to  permit  his 
rights  to  be  determiiied  by  a  settlement  of  the  controversy  as 
between  Stack  and  the  defendant.  No  further  steps  were  taken 
in  his  behalf  by  his  counsel  after  the  order  of  January  10, 
1916,  though,  so  far  as  we  can  judge  from  the  record  before 
us,  the  defendant  was  in  default.  In  any  event,  his  counsel 
joined  with  counsel  for  Stack  in  his  application  for  judgment 
and  apparently  was  content  to  rest  his  rights  upon  the  judg- 
ment which,  while  awarding  possession  to  Stack,  expressly  de- 
clared his  rights  subject  to  those  of  the  plaintiff.  Although 
the  procedure  may  be  characterized  as  irregular,  we  do  not  think 
it  so  much  so  as  to  require  us  to  reverse  the  judgment  and 
to  remand  the  cause  for  further  proceedings. 

The  judgment  is  affirmed. 

Affitmed. 

Associate  Justioes  Betnolds,  Coopeb,  Holloway  and  Galen 
concur. 
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[197   Pac.    832.] 

Quieting  Title — Public  Lands — Price  Per  Acre — Statutes — Cor^ 
stru^tion — Oeneral  and  Special  Statutes, 

Public  Lands — ^Decisiong  of  Land  Department — Review  by  Courts. 

1.  While  the  decision  of  the  federal  land  department  upon  a  ques- 
tion of  fact  in  determining  conflicting  claims  arising  over  public 
lands,  in  the  absence  of  fraud  is  conclusive  upon  the  courts,  its 
construction  of  the  law  is  not  binding  when  called  in  question  in 
a  proper  judicial  proceeding. 

Same — ^Frice — Statutes — Construction. 

2.  By  Article  XI  of  the  Treaty  of  1855  with  the  Flathead  Indians 
certain  lands  in  the  Bitter  Boot  Valley,  Montana,  were  tentatively 
set  apart  for  Indian  reservation  purposes.  By  Act  of  July  2,  1864 
(13  Stat.  765),  every  alternate  section  of  public  land  along  the 
line  of  the  Northern  Pacific  Bailroad  not  reserved  was  granted  to 
the  company.  Section  2357,  United  States  Revised  Statutes  of  1873 
and  1878  (being  a  compilation  of  previous  Acts  fixing  the  price 
of  public  land  per  acre),  fixed  the  price  at  $1.25,  and,  by  a  proviso^ 
the  price  of  land  for  the  alternate  sections  not  granted  to  railroads, 
at  $2.50  per  acre.  By  Act  of  June  5,  1872  (17  Stat.  226),  fifteen 
townships  of  the  land  reserved  for  Indian  purposes  by  the  Treaty 
of  1855  were  thrown  open  to  entry  at  $1.25  per  acre.  In  1908 
defendant's  predecessor  made  entry  of  a  tract  of  land  embraced 
within  the  boundaries  of  the  fifteen  townships,  paid  $1.25  per  acre, 
and  received  a  receiver's  certificate.  This  entry  was  canceled  by 
the  commissioner  of  the  general  land  office  because  of  the  refusal 
of  the  entryman  to  pay  $1.25  additional,  he  holding  that  the  price 
fixed  by  the  proviso  in  section  2357  and  not  that  fixed  by  the  Act 
of  1872  was  controlling.  Heldt  in  an  action  to  quiet  title  by  the 
successor  of  the  second  entryman,  who  paid  $2.50  per  acre  for  the 
land  and  received  patent,  that  since  none  of  the  land  set  apart  by 
the  treaty  for  Indian  uses  passed  by  the  grant  to  the  railroad 
company,  there  were  no  alternate  sections  within  the  tract  to  which 
the  minimum  price  of  $2.50  per  acre  fixed  by  the  proviso  in  sec- 
tion 2357  could  apply,  that  therefore  the  price  of  $1.25  fixed  by  the 
Act  of  1872  was  controlling,  and  hence  that  the  ruling  of  the  com- 
missioner of  the  land  office  was  erroneous  and  the  judgment  of 
the  district  court  in   favor   of  defendant  correct. 

Qeneral   and   Special   Statutes — Construction. 

3.  Where  a  statute  deals  with  a  subject  in  general  and  compre- 
hensive terms  and  another  deals  with  a  part  of  the  same  subject 
in  a  more  minute  and  definite  way,  the  latter  will  prevail  over 
the  former  to  the  extent  of  any  necessary  repugnancy  between 
them,  as  it  will  also  where  it  is  enacted  later  than  the  general 
one,  in  which  event  it  will  be  regarded  as  an  exception  to  or  qual- 
ification of  the  prior  general  Act. 
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Public  Lands — Patent— Legal  Title — Trusts. 

4.  Where  a  person  has  wrongfully  received  patent  to  lands  which 
in  equity  and  good  conscience  should  have  been  granted  to  another, 
the  patentee  ^nd  those  holding  under  him  with  knowledge  of  the 
facts  will  be  converted  into  trustees  of  the  legal  title  for  the  ase 
and  benefit  of  the  equitable  owner  and  required  to  make  an  ap- 
propriate transfer  to  him. 

Appeal  from  District  Court,  Ravalli  County;  B.  Lee  Mo 
Cidloch,  Judge. 

Action  by  Thomas  B.  Reagan  against  7.  E.  Boyd.  Judg- 
ment for  defendant;  plaintiff  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  CounseL 

Mr.  J.  D.  Taylor,  for  Appellant 

The  Department  of  the  Interior,  in  Hollensteiner's  Case,  38 
Land  Dec.  319,  reviews  all  the  Acts  of  Congress  relative  to  the 
sale  and  disposal  of  government  lands  in  the  Bitter  Boot  Valley, 
and  holds  that  the  lands  in  controversy  should  be  sold  for 
$2.50  per  acre  instead  of  $1.25.  (See,  also,  United  States  v. 
Healey,  160  U.  S.  136,  40  L.  Ed.  369,  16  Sup.  Ct.  Rep.  247 ; 
United  States  v.  Ingram,  172  U.  S.  327,  43  L.  Ed.  465,  19  Sup. 
Ct.  Bep.  177  [see,  also,  Bose's  U.  S.  Notes].)  It  is  apparent 
that  the  supreme  court  of  the  United  States  would  be  com- 
pelled, by  force  of  the  decisions  in  the  Healey-Ingram  Cases, 
to  hold  that  the  selling  price  of  the  land  in  question  would  be 
$2.50,  if  within  the  limits  of  a  railroad  grant,  and  as  the  re- 
spondent by  his  pleadings  does  not  disclose  that  the  land  is 
not  within  the  limits  of  a  railroad  grant,  it  is  defective,  and 
the  demurrer  should  have  been  sustained.  Appellant  further 
contends  that  the  respondent  is  not  the  successor  in  interest 
of  Elmer  L.  Darling  and  is  not  in  a  position  to  attack  the 
appellant's  patent  on  any  ground.  The  pleading  discloses  that 
he  claims  by  virtue  of  a  sheriff's  certificate  and  deed  under 
foreclosure.     {TJumas  v.  Horst,  54  Mont.  260,  169  Pac.  731.) 

Messrs,  O'Hara  &  Madeen,  for  Respondent. 

Section  2357  of  the  United  States  Revised  Statutes  (sec. 
4557,  U.  S.  Comp.  Stats.  1916),  provides  generally  that  the 
price  of  public  lands  shall  be  $1.25  per  acre,  with  the  exception 
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''that  the  price  to  be  paid  for  alternate  reserved  lands,  along 
the  line  of  railroads  within  the  limits  granted  by  any  Act  of 
Congress,  shall  be  $2.50  per  acre."  The  exception  has  to  do 
with  the  alternate  section.  What  can  be  fairly  meant  by  '*  al- 
ternate reserved  lands  t"  Bearing  in  mind  that  the  govern- 
ment granted  to  the  Northern  Pacific  Bailway  Company  all 
of  the  odd-numbered  sections  within  forty  miles  of  its  road, 
the  language  becomes  very  plain,  and  can  only  refer  to  those 
lands  where  every  other  section  is  covered  by  the  grant,  and 
not  to  all  sections  that,  from  any  cause,  might  be  excluded  in 
a  body,  even  though  within  the  forty-mile  limit.  It  has  been 
held  by  the  Department  of  the  Interior  that  the  lands  in  the 
Bitter  Boot  Valley  did  not  pass  to  the  Northern  Pacific  Bail- 
way  Company  by  its  grant  {Phelps  v.  Northern  Pac.  Ry,  Co., 
1  Dee.  Dept.  Int.  384),  and  this  cai/e  has  been  followed  by  the 
issuance  of  patents  for  practically  all  of  the  land  in  the  Bitter 
Boot  Valley,  for  odd  and  even  numbered  sections,  for  fifty 
years.  (See,  also.  Northern  Pac.  By.  Co.  v.  Hvnchmany  53  Fed. 
523 ;  Northern  Pac.  Ry.  Co.  v.  Maclay,  61  Fed.  554,  9  C.  C.  A. 
609.)  That  lands  of  this  character  do  not  come  within  the 
limits  of  grants  to  railro&ds  is  decided  in  the  case  of  Leaven- 
worth etc.  R.  Co.  V.  Umted  States,  92  U.  S.  733,  23  L.  Ed. 
634  [see,  also,  Bose's  U.  S.  Notes]. 

The  issuance  of  a  patent  by  the  United  States  may  be  in- 
quired into,  and  if  found  to  have  been  issued  as  the  result  of 
mistake,  or  error  in  construction  of  the  law,  may  be  canceled 
and  the  land  awarded  to  the  true  owner.  (Murray  v.  Montana 
Lumber  &  M.  Co.,  25  Mont.  14,  63  Pac.  719 ;  United  States  v. 
Stone,  2  Wall.  (U.  S.)  525,  17  L.  Ed.  765;  Rector  v.  Oibhon, 
111  U.  S.  276,  28  L.  Ed.  427,  4  Sup.  Ct.  Bep.  605 ;  Menotti  v. 
Dillon,  167  U.  S.  703,  42  L.  Ed.  333,  17  Sup.  Ct.  Bep.  945; 
Huff  V.  Doyle,  93  U.  S.  558,  23  L.  Ed.  975 ;  Black  v.  Jackson,  ' 
177  U.  S.  349,  44  L.  Ed.  801,  20  Sup.  Ct.  Bep.  648;  Johnson  v. 
Totvsley,  80  U.  S.  72,  20  L.  Ed.  485  [see,  also,  Bose's  U.  S. 
Notes].) 

The  case  of  Moody  v.  Arthur,  16  Kan.  419,  is  almost  identical 
with  the  case  at  bar.    In  that  case  the  court  held  that  the 
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respondent  was  entitled  to  have  a  decree  that  the  patent  be 
set  aside,  and  the  patentee,  or  his  successors  in  interest,  be  re- 
quired to  convey  to  the  party  holding  the  receiver's  final  receipt. 
(See,  also,  CorneUus  v.  Eessel,  128  U.  S.  456,  32  L.  Ed.  482,  9 
Sup.  Ct.  Rep.  122  [see,  also,  Rose's  U.  S.  Notes].) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  judgment  entered  in  favor  of  the  de- 
fendant in  an  action  to  quiet  title  to  154.26  acres  of  land  in 
Ravalli  county. 

The  plaintiff  is  the  successor  in  interest  of  one  Travers  A. 
Million,  and  defendant  is  the  successor  in  interest  of  Elmer  L. 
Darling.  In  May,  1908,  Darling,  a  qualified  entryman,  settled 
upon  and  improved  the  lands  in  controversy  and  thereafter, 
on  December  2  of  the  same  year,  made  entry  in  the  Land  OflSee 
at  Missoula,  produced  the  required  evidence,  paid  for  the  lands 
at  the  rate  of  $1.25  per  acre  and  received  a  receiver's  certi- 
ficate.  On  October  4,  1912,  the  commissioner  of  the  greneral 
land  ofiSce  canceled  the  entry  solely  on  the  ground  that  Dar- 
ling refused  to  pay  an  additional  amount  equal  to  $1.25  per 
acre.  Later  Million  was  permitted  to  enter  ^the  lands,  and 
upon  payment  of  $2.50  per  acre  received  a  patent.  At  the 
time  plaintiff  purchased  from  Million  he  had  knowledge  of  the 
claim  asserted  by  Darling  and  his  successor.  The  trial  court 
held  that  Million  became  vested  with  the  legal  title  to  the 
lands  in  trust  for  the  use  and  benefit  of  defendant,  and  that 
the  trust  attached  to  the  lands  in  the  hands  of  plaintiff. 

By  the  Hell  Gate  Treaty  of  July  16,  1855  (12  U.  S.  Stata. 
[1,2]  975),  practically  all  of  what  is  now  Montana  west 
of  the  main  range  of  the  Rocky  Mountains — ^being  then  Indian 
country — was  ceded  to  the  United  States  by  the  confederated 
tribes  of  Flathead,  Kootenay  and  Upper  Pend  d 'Oreille  Indians. 
There  was  excepted  from  the  grant,  however,  the  territory  in- 
cluded in,  and  by  the  treaty  constituted,  the  Jocko  reserva- 
tion, which  was  set  apart  fgr  the  use  and  benefit  of  the  Indians. 
Article  XI  of  the  treaty  contains  the  following:  **It  is,  more- 
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over,  provided  that  the  Bitter  Boot  Valley,  above  the  Lo-Lo 
Fork,  shall  be  carefully  surveyed  and  examined,  and  if  it  shall 
prove,  in  the  judgment  of  the  President,  to  be  better  adapted 
to  the  wants  of  the  Flathead  tribe  than  the  general  reserva- 
tion provided  for  in  this  treaty,  then  such  portions  of  it  as 
may  be  necessary  shall  be  set  apart  as  a  separate  reservation 
for  the  said  tribe.  No  portion  of  the  Bitter  Root  Valley,  above 
the  Lo-Lo  Fork,  shall  be  opened  to  settlement  until  such  ex- 
amination is  had  and  the  decision  of  the  President  made  known." 

In  his  proclamation  of  November  14,  1871,  President  Grant 
announced  his  conclusion  that  the  territory  mentioned  in  Article 
XI  was  not  better  adapted  to  the  wants  of  the  Flathead  Indians 
than  was  the  general  reservation,  and' direction  was  given  for 
the  removal  of  the  Indians  from  the  valley  to  the  reservation 
and  for  the  opening  of  the  valley  lands  to  settlement  as  soon 
as  the  removal  was  completed.  By  the  Act  of  Congress  of 
June  5,  1872  (17  Stat.  226),  the  effect  of  the  President's 
proclamation  was  modified  and  provision  was  made  again  for 
removal  of  the  Indians  to  the  Jocko  reservation,  for  a  survey 
of  the  lands  of  the  Bitter  Root  Valley  south  of  the  mouth  of 
the  Lo-Lo  Fork  of  the  Bitter  Root  River,  and  for  the  disposi- 
tion of  fifteen  townships  of  those  lands  to  qualified  entrymen 
^'in  quantities  not  exceeding  160  acres  to  each  settler  at  the 
price  of  one  dollar  and  twenty-five  cents  per  acre  payment  to 
be  made  in  cash,'*  etc.  The  other  terms  of  the  Act  are  not 
material  here.  Subsequent  legislation  has  amended  the  statute 
in  certain  particulars,  but  the  provision  fixing  the  sale  price 
at  $1.  25  per  acre  has  not  been  changed. 

The  Act  of  Congress  approved  April  24,  1820  (3  Stat.  566), 
and  later  Acts  which  fixed  the  sale  price  of  public  lands  were 
compiled  in  section  2357,  United  States  Revised  Statutes  of 
1873  and  1878.  That  section  declares  that  the  sale  price  gen- 
erally shall  be  $1.25  per  acre,  but  it  also  contains  this  proviso: 
**That  the  price  to  be  paid  for  the  alternate,  reserved  lands 
along  the  line  of  railroads  within  the  limits  granted  by  any 
Act  of  Congress,  shall  be  two  dollars  and  fifty  cents  jJer  acre." 
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The  Act  of  July  2,  1864  (13  Stat.  365),  granted  to  the  North- 
em  Pacific  Bailroad  Company  (now  Northern  Pacific  Railway 
Company)  every  alternate  section  of  public  land,  not  mineral 
in  character,  designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile  on  each  side  of  the  rail- 
road line  as  adopted  by  the  company  through  the  territory, 
now  state,  of  Montana,  in  so  far  as  the  United  States  had  fuU 
title,  not  rei^erved,  sold,  granted  or  otherwise  appropriated  and 
free  from  pre-emption  or  other  claims  or  rights  at  the  time  the 
line  of  road  was  definitely  fixed  and  the  map  thereof  filed  with 
the  commissioner  of  the  general  land  office. 

The  lands  in  controversy  are  in  the  Bitter  Root  Valley  above 
(south  of)  the  Lo-Lo  Fork  of  the  Bitter  Root  River,  are  in- 
cluded in  the  fifteen  townships  mentioned  in  the  Act  of  June 
5,  1872  (Hinchman  v.  McCloMi,  12  Land  Dec.  49),  and  are 
within  less  than  forty  miles  of  the  line  of  the  Northern  Pacific 
Railway. 

With  these  facts  and  matters  before  him,  the  commissioner 
of  the  general  land  office  held  that  the  lands  embraced  in  Dar- 
ling's entry  could  not  be  sold  for  less  than  $2.50  per  acre. 
In  other  words,  he  held  that  the  sale  price  of  these  lands  is 
controlled  by  the  proviso  to  section  2357,  and  not  by  the  Act 
of  June  5,  1872. 

The  land  department  is  a  special  tribunal  created  by  law 
foi*  the  purpose  of  determining  conflicting  claims  arising  over 
public  land,  and  its  decision  upon  a  question  of  fact,  in  the 
absence  of  fraud,  is  conclusive  upon  the  courts  {Thomas  v.  Harst, 
54  Mont.  260,  169  Pac.  731 ;  Qmnby  v.  Canlcm,  104  U.  S.  420, 
26  L.  Ed.  800  [see,  also,  Rose's  U.  S.  Notes]),  but  its 
construction  of  the  law  is  not  binding  when  called  in  ques- 
tion in  a  proper  judicial  proceeding.  {Shepley  v.  Cowan,  91 
U.  S.  330,  23  L.  Ed.  424  [see,  also,  Rose's  U.  S.  Notes] ;  Small 
V.  Bakestraw,  28  Mont.  413,  104  Am.  St.  Rep.  691,  72  Pac.  746 ; 
Love  V.  Flahive,  33  Mont.  348,  83  Pac.  882.) 

The  grant  to  the  Northern  Pacific  was  one  in  praesenti,  though 
a  survey  of  the  lands  and  the  definite  location  of  the  line  of 
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the  road  were  necessary  to  give  precision  to  it  and  attach  it 
to  any  particular  tract  {Leaveivwarth,  L.  &  O,  B,  C.  v.  Umted 
States,  92  U.  S.  733,  23  L.  Ed.  634  [see,  also,  Rose's  U.  S. 
Notes].)  At  the  time  the  grant  was  made,  the  lands  in  con- 
troversy were  held,,  with  others,  by  the  general  government  in 
trust,  reserved  for  the  use  and  benefit  of  the  Flathead  Indians, 
if  in  the  judgment  of  the  President  thereafter  rendered  they 
were  found  to  be  better  adapted*4o  the  wants  of  those  Indians 
than  were  the  lands  on  the  Jocko  reservation.  For  this  rea- 
son none  of  the  lands  in  the  Bitter  Root  Valley  south  of  the 
Lo-Lo  passed  to  the  railroad  company  by  the  grant  {North- 
ern Fac.  Ry.  Co.  v.  Hinchman,  53  Fed.  523;  Northern  Pac. 
B.  Co.  V.  Maclay,  61  Fed.  554,  9  C.  C.  A.  609;  Bardon  v. 
Northern  Pac.  By.  Co.,  145  U.  S.  535,  36  L.  Ed.  806,  12  Sup. 
Ct.  Rep.  856   [see,  also,  Rose's  U.  S.  Notes]),  and  this  con- 

• 

elusion  is  not  affected  by  the  fact  that  the  President  thereafter 
determined  that  they  should  not  be  devoted  to  Indian  purposes, 
but  should  be  subject  to  entry  and  sale  {Leavenworth,  L.  4&  G. 
B.  Co.  V.  United  States,  above.)  And  since  the  lands  did  not 
pass  by  the  grant  and  were  not  affected  by  it,  there  were  not 
any  alternate  sections  or  alternate  lands  in  that  territory  to 
which  the  proviso  to  section  2357  could  apply. 

But  counsel  for  appellant  relies  with  confidence  upon  the 
decision  of  the  land  department  in  Hollensteiner's  Case,  38 
Land  Dec.  319,  wherein  it  was  held  that  these  lands  were  sub- 
ject to  sale  at  .a  price  not  less  than  $2.50  per  acre.  The  effect 
of  the  decision  in  that  case  is  that,  although  these  lands  did  not 
pass  to  the  railroad  company  by  reason  of  the  fact  that  they 
were  comprised  in  reserved,  Indian  country,  they  are  within 
the  granted  limits;  **that  the  fact  of  the  nearness  of  the  rail- 
road to  the  even  sections  is  what  enhances  their  value";  that 
the  proviso  to  section  2357  applies  to  all  reserved  lands  within 
the  territorial  limits  of  a  railroad  grant;  that  the  Act  of 
June  5,  1872,  had  sole  reference  to  the  sale  of  these  lands  for 
the  benefit  of  the  Indians ;  that  the  effect  of  the  railroad  grant 
upon  these  lands  could  not  have  been  within  the  contemplation 
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of  the  Congress,  and  that  it  was  not  the  purpose  in  enacting 
the  statute  to  repeal  the  proviso  to  section  2357.    The  announced 
conclusion  that  the  proviso  applies  to  all  reserved  lands  is  con- 
tradictory of  its  express  terms.    Neither  by  direct  declaration, 
nor  by  any  fair  implication  did  Congress  intimate  an  inten- 
tion to  fix  the  sale  price  of  all  reserved  lands — odd-numbered 
sections  as  well  as  even-numbered  ones;  on  the  contrary,  the 
proviso  has  to  do  only  with  (Utemate  reserved  lands,  and  the 
history  of  the  several  railroad  land  grants  made  prior  to  1873, 
and  particularly  those  grants  in  aid  of  the  construction    of 
western  roads,  the  line  of  each  of  which  passed  through'  ex- 
tensive military  and  Indian  reservations,  would  indicate  that 
the  term  aHemate  was  used  advisedly,  and  that  the  legisla- 
tive purpose  was  to  restrict  the  price-fixing  provision  to  the 
alternate  sections  reserved  within  given  territory  which  was 
made  subject  to  the  operation  of  the  respective  grants.    In  other 
words,  the  double  minimum  value   ($2.50  per  acre)   was  in- 
tended to  apply  only  to  those  sections  reserved  by  the  govern- 
ment alternate  to  the  sections  granted  in  aid  of  railroad  con- 
struction.   Our  attention  is  directed  to  United  States  v.  Heaiey, 
160  U.  S.  136,  40  L.  Ed.  369,  16  Sup.  Ct.  Rep.  247,  and  United 
States  V.  Ingram,  172  U.  S.  327,  43  L.  Ed.  465,  19  Sup.  Ct.  Rep. 
177  [see,  also,  Rose's  U.  S.  Notes],  referred  to  in  the  depart- 
ment decision  above ;  but  we  are  unable  to  find  anything  in  the 
opinion  in  either  case  which  militates  against  the  views  we 
have  expressed  or  anything  to  lend  support  to  the  department's 
conclusion. 

But  independently  of  these  considerations,  the  determining 
[3]  factor  in  the  proper  construction  of  the  proviso  and  the 
Act  of  1872  is  the  character  of  the  Acts  themselves.  Section 
2357  is  a  general  law  of  uniform  application  to  the  sale  of 
public  lands  throughout  the  United  States,  while  the  Act  of 
June  5,  1872,  is  a  special  statute  dealing  only  with  the  sale 
price  of  a  particular  body  of  lands — fifteen  townships  in  the 
Bitter  Root  Valley  lying  above  the  mouth  of  Lo-Lo  Pork.  It 
is  the  rule  of  statutory  construction  in  force  in  this  state  and 
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generally  elsewhere  that,  **  "Where  there  is  one  statute  dealing 
with  a  subject  in  general  and  comprehensive  terms,  and  an- 
other dealing  with  a  part  of  the  same  subject  in  a  more  minute 
and  definite  way,  the  two  should  be  read  together  and  har- 
monized, if  possible;  but  to  the  extent  of  any  necessary  repug- 
nancy between  them,  the  special  will  prevail  over  the  general 
statute.'*  {Stadler  v.  City  of  Helena,  46  Mont.  128,  127  Pac. 
454.)  **  Where  the  special  statute  is  later,  it  will  be  regarded' 
as  an  exception  to  or  qualification  of  the  prior  general  one/' 
{Carland  v.  Commissioners,  5  Mont.  579,  6  Pac.  24;  36  Cyc. 
1151;  Cincinnati  v.  Holmes,  56  Ohio  St.  104,  46  N.  E-  514.) 
In  principle,  if  not  in  express  terms,  these  rules  have  been 
applied  by  the  federal  courts  in  many  cases.  {State  v.  8toU, 
17  Wall.  (U.  S.)  425,  21  L.  Ed.  650;  United  States  y.  Chase, 
135  U.  S.  260,  34  L.  Ed.  117,  10  Sup.  Ct.  Rep.  766 ;  City  of 
Walla  Walla  v.  WaOa  Walla  W.  Co,,  172  U.  S.  1,  43  L.  Ed.  431, 
19  Sup.  Ct.  Rep.  77 ;  Kepner  v.  United  States,  195  U.  S.  100, 
1  Ann.  Cas.  655,  49  L.  Ed.  114,  24  Sup.  Ct.  Rep.  797  [see, 
also,  Rose's  U.  S.  Notes] ;  Jackson  v.  Chicago,  B.  I.  &  P.  Ey.  Co,, 
178  Fed.  432,  102  C.  C.  A.  159 ;  Sweet  v.  United  States,  228 
Fed.  421,  143  C.  C.  A.  3 ;  Jackson  v.  Cravens,  238  Fed.  117, 
151  C.  C.  A.  193;  United  States  v.  Lapp,  244  Fed.  377,  157 

O.   v>.  -A.,  o.) 

In  its  present  form,  section  2357  became  effective  as  of  De- 
cember 1,  1873,  but  the  Act  of  June  27,  1866  (14  Stat.  74), 
which  authorized  the  compiUtion  which  became  the  Revised 
Statutes  of  1873,  indicates  clearly  that  it  was  not  the  intention 
to  enact  new  statutes,  but  to  bring  together,  classify  and  ar- 
range existing  laws.  The  proviso,  in  substance  and  practically 
in  form,  is  found  in  earlier  enactments,  so  that  it  may  be  said 
in  all  fairness  that  the  Act  of  June  5,  1872,  represents  a  later 
expression  of  the  legislative  will  than  the  proviso  itself. 

There  is  not  any  irreconcilable  conflict  between  the  two  stat- 
utes, and  consequently  there  was  not  a  repeal  of  the  earlier 
Act  by  the  later  one.  The  Act  of  1872  removed  these  fifteen 
townships  from  the  effect  of  the  general  statute — the  proviso— 


462  Beagan  v.  Boyd.  [Mar.  T.  '21 

[59  Mont.  453.} 

which  would  have  applied  if  the  lands  had  been  within  the 
operation  of  the  Northern  Pacific  grant.  Neither  is  there  any- 
thing in  the  Act  of  1872  to  indicate  that  the  price-fixing  pro- 
vision had  sole  reference  to  the  sale  of  these  fifteen  townships 
for  the  benefit  of  the  Indians.  They  were  to  receive  but 
$50,000  from  the  proceeds  of  the  sales,  and  that  only  in  install- 
ments not  exceeding  $5,000  per  year.  Furthermore,  the  title 
of  the  Act  would  indicate  a  more  general  purpose.  It  is: 
'*An  Act  to  provide  for  the  removal  of  the  Flathead  and  other 
Indians  from  the  Bitter  Root  Valley  in  the  Territory  of 
Montana.*' 

It  is,  to  say  the  least,  something  of  a  serious  reflection  upon 
the  intelligence  of  the  members  of  Congress  who  participated 
in  the  legislation  to  urge  that  the  Act  of  1872  was  passed  with- 
out any  consideration  given  to  the  effect  which  the  Northern 
Pacific  grant  might  have  upon  these  lands.  The  granting  Act 
had  been  passed  eight  years  previously  and  the  line  of  general 
route  of  the  road  had  been  fixed  on  February  21,  1872,  four 
months  before  and  during  the  very  session  of  Congress  which 
passed  the  Act  on  June  5  of  that  year. 

Whatever  may  have  been  the  inducement  to  Congress  to  fix 
the  sale  price  of  these  lands  at  $1.25  per  acre,  the  fact  remains 
that  it  did  so  and  that  there  is  not  any  ambiguity  or  uncer- 
tainty in  the  language  employed.  We  must  assume,  therefore, 
that  the  terms  of  the  Act  were  intended  to  convey  the  meaning 
which  they  fairly  import.  If  it  was  the  intention  of  Congress 
that  the  price — $1.25  per  acre — should  apply  only  to  such  of 
the  lands  included  in  the  fifteen  townships  as  might  fall  with- 
out the  place  limits  of  the  Northern  Pacific  grant  or  indemnity 
strip,  some  appropriate  reference  to  the  matter  would  have 
been  made. 

Impelled  by  these  considerations,  we  hold  that  the  sale  price 
of  the  lands  in  controversy  was  fixed  by  the  Act  of  June  5, 
1872,  and  that  the  land  department  erred  in  its  construction 
of  the  law. 
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When  Darling  fully  complied  with  the  terms  of  the  statute 
[4]  applicable  to  the  disposition  of  these  lands,  he  became 
vested  with  the  equitable  title  and  should  have  received  patent. 
(Horsky  v.  Moran,  21  Mont.  345,  53  Pac.  1064 ;  Benson  M.  <fe  8. 
Co.  v.  Alia  M.  dk  8.  Co.,  146  U.  S.  428,  36  L.  Ed.  762,  12 
Sup.  Ct.  Eep.  877  [see,  also,  Rose's  U.  S.  Notes].)  It  is  the 
rule  adhered  to  uniformly  that  whenever  one  person  has  wrong- 
fully received  patent  to  lands,  which  in  equity  and  good  con- 
science should  have  been  granted  to  another,  the  patentee  and 
those  holding  under  hiin  with  knowledge  of  the  facts,  wiU  be 
converted  into  trustees  of  the  legal  title  for  the  use  and  benefit 
of  the  equitable  owner,  and  that  a  court  of  equity  will,  in  a 
proper  case,  decree  that  appropriate  transfer  be  made.  {Mur- 
ray V.  MoTitana  Lumber  &  M.  Co.,  25  Mont.  14,  63  Pac.  719; 
Love  V.  Flahive,  above.) 

We  are  of  the  opinion  that  the  trial  court  reached  the  cor- 
rect conclusion,  and  accordingly  the  judgment  is  affirmed. 

Affirmed. 

Mr.  Chief  justice  Bbantly  and  Associatb  Justices  Bey- 
NOiJ>s,  CooPEB  and  Oalen  concur. 


STATE,  Respondent,  v.  SCHAPPEB,  Appellant. 

(No.  4,316.) 
(Snbmitted  March  9,  1921.    Decided  April  11,  1921.) 

[197  Pac.  9d8.] 

Criminal  Lam  —  8edition  —  Information  —  Amsndm^nt  —  Evi- 

m 

dence — Intent — State  of  War — Jtuddciai  Notice — Trial — Ba>- 
ceptioms — Waiver. 

Sedition — ^Information — Sufficiency. 

1.  Language  uttered  by  the  defendant  during  the  war,  the  effect 
of  which  was  to  suggest  to  the  mind  that  the  German  government 
was  superior  to,  and   ought  to  be  substituted   for,  the  government 
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of  the  United  States,  held  to  have  been  seditioug  under  the  provi- 
sions   of  Chapter   11,   Extra.   Session  1918. 

Same — Trial — County     Attojmey — Misconduct — Oral     Instructions — ^Failure 
to  Take  Exceptions — ^Waiver. 

2.  By  his  failure  to  take  exceptions  to  alleged  objectionable  lan- 
guage used  by  the  county  attorney  in  his  opening  statement  to  the 
jury,  and  to  the  giving  of  oral  instructions  by  the  court,  defendant 
waived  his  right  to  urge  error  in  either  respect. 

Same — Evidence   of   Like  Acts    Previous   to   Passage   of  Sedition   Act — 
Admissibility. 

3.  Evidence  of  statements  classed  as  criminal  by  the  Sedition  Aet 
were  admissible,  though  made  by  defendant  before  the  passage  of 
the  Act,  for  the  purpose  of  showing  his  feelings  upon  the  issue  of 
the  war,  his  trend  of  mind,  the  probability  that  he  continued  to 
entertain  the  same  views  and  gave  expression  to  them  at  the  time 
he  was  charged  to  have  uttered  the  language  for  which  he  was  on 
trial. 

Same — ^Intent — ^Proper  Befuaal  of  Instruction. 

4.  Befusaf  of  an  instruction  on  the  question  of  defendant's  intent 
was  properly  refused,  the  controlling  feature  of  the  Sedition  Act 
being  the  effect  of  the  language  charged  and  not  the  intent  in  the 
defendant  when  uttering  it. 

Same — ^Information — Amendment  to  Conform  to  Proof  "PropeT, 

5.  Permission  to  the  county  attorney,  at  the  close  of  the  evidence, 
to  amend  the  information  to  conform  to  the  proof,  where  the  vari- 
ance between  the  charge  as  originally  made  and  the  amendment 
was  not  of  substance  but  of  form — both  alleged  seditious  expres- 
sions conveying  the  same  meaning,  was  proper. 

Same — State  of  War — Judicial  Notice. 

6.  Courts  take  judicial  notice  of  the  commencement,  and  existenee 
of  a  state  of  war;  and  where  throughout  a  trial  for  sedition  it  was . 
assumed  by  the  prosecution  and  the  defense  that  a  state  of  war  ex- 
isted between  the  United  States  and  Germany,  the  state  was  relieved 
from   introducing    formal    proof   of    that    fact. 

Same — ^Information — Counts — Election — When  Befusal  Proper. 

7.  Where  the  state  had  charged  sedition  in  three  counts  in  sub- 
stantially the  same  language,  alleged  to  have  been  uttered  at  the 
same  time  and  punishable  as  for  one  offense,  refusal  to  require  the 
county  attorney  to  elect  upon  which  count  he  would  press  the 
charge  was  not   error. 

Same — Excessive  Punishment — Belief  by  What  Department. 

8.  So  long  as  the  punishment  inflicted  upon  an  offender  is  viithin 
the  statutory  limits  prescribed,  relief  from  it  on  the  ground  of  ex- 
cessiveness  rests  with  the  pardoning  power  of  the  executive  branch 
of  the  government  and  not   with  the  supreme  court  on   appeaL 

'Appeals  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

'Anton  Schapfer,  convicted  of  sedition,   appeals  from  the 
judgment  and  an  order  denying  him  a  new  trial.    Affirmed. 
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Mr.  E.  W.  Mettler  and  Mr,  Chas.  J.  Marshall,  for  Appellant, 
submitted  a  brief;  Mr,  Marshall  argued  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  submitted  a  brief;  Mr.  L.  A.  Foot, 
Assistant  Attorney  General,  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Prosecution  for  sedition.  .  The  charging  parts  of  the  three 
counts  of  the  information  are  substantially  alike,  each  alleging 
the  use  of  the  following  words,  via,:  That  while  the  United 
States  of  America  wlis  engaged  in  war  with  the  imperial 
government  of  Germany,  the  defendant  '*did  willfully,  unlaw- 
fully, wrongfully,  feloniously  and  seditiously  utter  and  publish 
disloyal,  profane,  violent,  contemptuous,  slurring  and  abu- 
[1]  sive  language  about  the  form  of  government  of  the  United 
States  of  America  as  follows:  *This  government  would  be 
better  off  under  German  rule  and  us  Germans  could  then  send 
over  to  the  foreign  countries  for  men  and  us  Germans  do  the 
bossing,'  or  words  substantially  the  same,  contrary  to  law  and 
the  peace  and  dignity  of  the  state  of  Montana,  all  of  which  utter- 
ances were  calculated  to  bring  the  form  of  government  of  the 
United  States  of  America  into  contempt,  scorn,  contumely  and 
disrepute,  contrary  to  the  provisions  of  Chapter  11,  Extra.  Ses- 
sion Laws  of  1918,  denouncing  sedition.*'  The  jury  returned 
a  verdict  of  guilty  and  left  the  penalty  to  be  fixed  by  the 
court.  A  motion  in  arrest  of  judgment  was  urged  and  over- 
ruled. The  court  imposed  a  fine  of  $12,000,  and  judgment  was 
entered  accordingly.  The  appeals  are  from  the  judgment  and 
an  order  denying  a  new  trial. 

The  argument  the  attorney  general  advances  against  the 
first  assignment  of  error  is  that  the  language  used  was  cal- 
culated to  discourage  enlistment  in  the  army,  depress  public 
spirit  and  weaken  the  government  in  its  effort  to  further  the 
war.  The  defendant  insists  that  the  language  is  not  con- 
demned by  the  Act.    To  our  minds,  the  words  do  carry  the 
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insidious  suggestion  that  the  imperialistic  and  autocratic  ^ov- 
emments  of  the  central  powers  were  superior  to,  and  ought 
to  be  substituted  for,  our  own.    They  do,  therefore,  reach  the 
mark  of  disloyalty  and  resistance  to  the  duly  constituted  fed- 
eral and  state  authorities  the   Act   condemns.    Disloyal,    can- 
temptuous  and  slurring  words  rest  more  in  their  effect  upon 
the  public  mind  than  in  the  fact  of  their  use.    When  the  state- 
ments attributed  to  the  defendant  were  made,  the  stupendous 
9nrush  of  the  German  army  was  under  way,  threatening  de- 
struction to  the  defending  armies,  of  which  our  own  were  a  part. 
The  time,  the  circumstances  and  the  conditions  attending  their 
making  were,  therefore,  to  be  taken  into  account  in  judging 
the  purpose  their  use  implied.    This  thought  is  given  expres- 
sion in  the  opinion  of  the  supreme  court  of  the  United  States, 
in  Schenck  v.  United  States,  249  U.  S.  47,  63  L.  Ed.  470,  39 
Sup.  Ct.  Rep.  247,  thus:  **The  question  in  every  case  is  whether 
the  words  are  used  in  such  circumstances,  and  are  of  such  a 
nature  as  to  create  a  clear  and  present  danger  that  will  bring 
about  the  substantive  evils  Congress  has  a  right  to  prevent.    It  is 
a  question  of  proximity  and  degree."    This  disposes  of  the  ques- 
tions suggested  by  the  first,  fourth,  eighth,  thirteenth  and  fif- 
teenth specifications  of  error,  to  our  complete  satisfaction. 

To  the  objectionable  part  of  the  opening  statement  of  the 
[2]    county  attorney,  defendant  took  no  exception,  and  there- 
fore waived  his  right  to  question  its  propriety.     (State  v.  Lewis, 
52  Mont.  495, 159  Pac.  415.)     The  same  is  true  of  the  ninth  and 
tenth  specifications  of  error,  in  which  objection  is  made  because 
the  court  gave  oral  instructions  to  the  jury  regarding  the  ver- 
dict they  were  at  liberty  to  return.    The  court  did  no  more 
than  tell  the  jury  that  their  verdict  must  be  a  fine  alone,  a 
fine  or  imprisonment,  imprisonment  and  a  fine,  or  not  guilty, 
as  it  had  already  done  in  its  written  instructions.    This  was 
unobjectionable. 

The  fifth  ground  of  error  is  that  the  evidence  of  statements 
[3]  other  than  those  set  up  in  the  information  was  not  com- 
petent to  prove  the  state  of  mind  of  the  defendant  on  the  date 
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alleged;  Upon  that  point,  the  general  rule  is  stated  in  State 
V.  W^^man,  56  Mont.  600,  186  Pac.  1,  in  this  language:  ''Evi- 
dence of  other  acts  or  declarations  of  the  accused,  of  a  like 
nature  with  those  constituting  the  offense  charged,  is  admis- 
sible for  the  purpose  of  showing  the  intent,  guilty  knowledge 
or  motive,  in  corroboration  of  the  testimony  as  to  the  offense 
charged,  to  prove  the  identity  of  the  perpetrator  of  the  crime, 
or  to  negative  the  idea  that  the  particular  offense  complained 
of  was  the  result  of  mere  accident  or  mistake,  or  the  employ- 
ment of  a  mere  loose  word  or  phrase,  or  to  show  that  the  act 
complained  of  was  a  part  of  a  chain  or  system  of  crimes." 
In  the  present  case,  the  statements  were  made  after  this  country 
had  declared  war,  and  before  the  enactment  of  our  sedition 
law,  and  were  admitted  as  evidence,  over  the  objection  of  the 
defendant.  Utterances  of  a  seditious  nature,  as  these  were, 
made  before  the  passage  of  the  statute,  were  competent  for 
the  purpose  of  showing  the  feelings  of  the  defendant  upon  the 
issue  between  the  warring  nations,  his  trend  of  mind,  the  prob- 
ability that  he  continued  to  entertain  the  same  views  and  might 
have  given  vent  to  the  expression  constituting  the  substantive 
charge  against  him.  {Magon  v.  United  States,  260  Fed.  811, 
171  C.  C.  A.  557;  Stemel  v.  United  States,  261  Fed.  161.) 

The  motion  in  arrest  of  judgment  challenges  the  jurisdiction 
of  the  state  to  enact,  and  of  the  court  to  enforce,  the  Act  under 
consideration.  That  question  was  raised,  elaborated  upon  and 
decided  against  the  contention  here  made,  in  State  v.  Kdhn,  56 
Mont.  108,  182  Pac.  107,  since  affirmed  in  State  v.  Wyman, 
sv^a.     (See,  also,  Bev.  Codes,  sec.  9353.) 

Error  is  also  alleged  because  of  the  court's  refusal  to  comply 
[4]  with  the  request  of  the  defendant  to  submit  to  the  jury 
the  question  of  his  intent  to  thwart  the  purpose  of  the  statute. 
In  this  the  court  was  light.  That  point  was  determined  against 
•him  by  this  court,  in  State  v.  SrmtTt,  57  Mont.  563,  190  Pac. 
107,  where  this  language  is  used:  "The  legislature  intended  to 
prohibit  the  writing,  printing,  uttering  or  publication  of  any 
language  calculated  to  incite  or  inflame  resistance  to  any  duly 
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constituted  federal  or  state  authority  in  the  prosecution  of  the 
war,  regardless  of  the  intent  or  intention  of  the  offender — to 
prevent  at  all  hazards  the  results  likely  to  flow  from  the  com- 
mission of  the  act  itself."  The  effect — ^not  the  intent — ^is  the 
controlling  feature  of  the  statute. 

It  is  also  argued  by  defendant's  counsel  that  because  the 
[6]  court  granted  the  motion  of  the  county  attorney  to  amend 
the  information  to  conform  to  the  evidence  at  its  dose,  the 
defendant  was  put  at  a  disadvantage  in  his  effort  to  meet  the 
case  against  him.  The  information  charged  the  defendant  with 
saying:  **This  country  would  be  better  off  under  Qerman 
rule."  The  statement  proven  in  evidence  was:  "The  United 
States  government  would  be  better  ruled  under  Qerman  rulers 
like  the  kaiser."  The  kaiser  was  then  the  dominant  spirit  in 
the  German  government.  Evidence  tending  to  controvert  one 
of  these  statements  would  tend  to  contradict  the  other.  If  it 
failed  to  refute  either,  the  position  of  the  defendant  would  be 
still  the  same.  The  variance  was  of  form — ^not  of  substance, 
both  expressions  conveying  the  same  meaning — a  meaning 
clearly  within  the  condemnatory  clause  of  the  Sedition  Act. 
In  this  there  was  no  error. 

Courts  take  judicial  notice  of  the  commencement  and  exist- 
[6]  ence  of  a  state  of  war.  {Mead  v.  United  States,  257  Fed. 
639, 168  C.  C.  A.  589.)  The  fact  that  a  state  of  war  existed  be- 
tween the  United  States  and  Germany  was  assumed  by  the 
court  and  counsel  throughout  the  trial,  and  was  sufScient  to 
relieve  the  state  from  introducing  formal  proof  upon  the  sub- 
ject. 

Neither  was  the  defendant  hurt  by  the  refusal  of  the  court 
[7]  to  require  the  prosecuting  officer  to  elect  upon  which 
count  he  would  press  the  charge.  The  obnoxious  language 
charged  is  substantially  alike  in  all  three  counts,  is  alleged  to 
have  been  made  at  the  same  time,  is  punishable  as  and  for  one 
offense,  and  was  all  the  defendant  was  forced  to  meet  in  his 
defense. 
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The  other  specifications  of  error  have  to  do  with  the  sufS- 
ciency  of  the  evidence  and  are  not  well  founded. 

After  a  careful  study  of  all  the  evidence  before  us,  we  are 
convinced  of  its  competency  and  of  its  sufficiency  in  weight 
[8]  and  volume  to  uphold  the  verdict  of  the  jury.  Whether  the 
punishment  placed  upon  the  defendant  a  burden  greater  than 
he  ought  to  have  been  made  to  bear,  is  a  matter  we  may  not 
consider.    The  record  being  free  from  error,  this  court  has  no 

■ 

power  to  revise  the  sentence  nor  to  modify  the  judgment, 
though  the  penalty  imposed  may  seem  greater  than  the  ofEender 
deserved.  Relief  can  only  be  had  through  the  executive 
branch  of  the  government.  {State  v.  Fowler,  ante,  p.  346, 
196  Pac.  992.) 
The  judgment  and  order  are  affirmed. 

'Affirmed, 

Mr.  Chiep  JusTiaB  Bbantly  and  Associate  Justicbs  Rey- 
nolds, HoLLOWAT  and  Galen  concur. 

Rehearing  denied  May  16,  1921. 


KIRKUP,  Respondent,  v.  ANACONDA  AMUSEMENT  CO., 

Appellant. 

(No.  4,309.) 
(Submitted   March   10,    1921.    Decided   April   11,   1921.) 

[197   Pac.    1005.] 

Corporation's — Pronioiers'    Contracts — 8tock — Void    Issuance — 
Novation — Complaini — Insufficiency. 

O)rporatioiifl — ^Liability  on  Promoter'e  Contract. 

1.  A  contract  between  promoters  under  the  terms  of  which  one 
of  them  agreed  to  sell,  at  par,  less  a  certain  commission,  expenses, 
etc,  shares  of  stock  to  be  issued  by  a  corporation  after  its  organ- 
ization, did  not  XT^o  facto  by  its  incorporation  become  the  contract 

1.  Liability  of  corporation  to  third  parties  on  promoter's  con- 
tracts, see  notes  in  13  Am.  St.  Bep.  28;  8  Aim.  Caa.  262;  Ann.  Oaa. 
1916C,    105. 
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of  the  company,  since,  to  bind  it,  formal  action  hj  its  board  of 
directors  looking  to  its  assumption  or  adoption  was  necessary,  and 
a  corporation  cannot  be  bound  by  contracts  made  in  its  behalf  be- 
fore it  comes  into  existence. 

Same — Assumption  of  Promoters'  Contract. 

2.  A  corporation  may,  after  its  creation,  assume  or  adopt  a  con- 
tract made  by  its  promoters  prior  thereto,  if  within  its  corporate 
powers  ^nd  not  otherwise  objectionable. 

Same — ^Liability    on    Contracts — How   Assumed. 

3.  A  corporation  cannot  be  held  liable  for  preliminary  contracts 
made  by  its  promoters  authorized  by  a  majority  of  its  incorporators 
or  stockholders,  but  is  only  bound  on  such  contracts  as  are  made 
by  its  board  of  directors  acting  within  the  scope  of  their  powers 
or  by  ministerial  officers  empowered  to  make  them. 

Same — ^Issuance   of  Stock — ^When   Invalid. 

4.  Under  section  10,  Article  XY,  Constitution,  and  section  3894, 
Revised  Codes,  as  amended  by  Chap.  89,  Iiaws  of  1917,  a  corpora^ 
tion  cannot  issue  its  stock  except  for  labor  done,  services  performed 
or  money  and  property  actually  received.  Plaintiff's  complaint  in 
his  action  to  compel  a  corporation  to  issue  and  deliver  to  him  cer- 
tain shares  of  its  stock  under  a  contract  with  its  promoters  prior 
to  its  organization,  showed  that  at  the  time  it  was  made  no  labor 
could  have  been  done  or  services  performed  for  it,  not  having  been 
then  in  existence,  and  the  parties  making  it  had  no  legal  right  to 
make  a  disposition  of  the  company's  capital  stock  after  becoming 
a  legal  entity.  Held,  that  the  pleading  did  not  state  a  cause  of 
action. 

Same — Issuance   of    Stock   at   Discount   Prohibited. 

5.  A  corporation  cannot  issue  its  shares  of  stock  in  the  first  in- 
stance at  a  discount. 

Pleading — Contracts — ^Novation — Essentials. 

6.  In  pleading  a  novation  the  plaintiff  must  allege  the  following 
essential  elements:  A  previous  valid  obligation;  the  agreement  of 
all  the  parties  to  the  new  contract;  the  extinguishment  of  the  old 
one,  and  the  validity  of  the  new  one;  the  question  whether  the 
facts  alleged  constitute  a  novation  being  one  of  law  for  the  court's 
decision. 

Corporations — Promoters'     Contracts — Novation — Complaint — ^Insufficiency. 

7.  Under  the  above  rule,  held  that,  failing  to  allege  either  that 
defendant  company  agreed  that  the  contract  claimed  to  have  been 
made  with  its  promoters  should  be  its  own,  with  the  understanding 
that  the  original  obligor  should  be  released,  or  that  it  adopted  or 
agreed  to  carry  out  the  terms  and  conditions  of  the  contract  in 
substitution  of  the  original  obligor,  agreed  to  by  the  parties  to  the 
original  contract,  the  complaint  did  not  state  a  cause  of  action  in 
novation. 

Appeals  from  District  Court,  Deer  Lodge  County;  Oeo.  B. 
Winston,  Judge. 

Action  by  John  T.  Kirtup  aprainst  the  Anaconda  AmuBe- 
ment  Company.    From  a  judgment  for  plaintiff  and  an  order 


59  Mont.]    KiBKUP  v.  Anaconda  Amusement  Ck).  471 

[59  Mont  469.]' 

denying  its  motion  for  a  new  trial,  defendant  appeals.    Reversed, 
with  direction  to  enter  judgment  in  favor  of  defendant. 

Mr.  John  W.  James,  Mr,  W.  H.  Trippet  and  Messrs.  Rodgers 
&  Rodgers,  for  Appellant,  submitted  an  original  brief  and  a 
supplemental  brief  j  Mr.  James  and  Mr.  H.  W.  Rodgers  argued 
the  cause  orally. 

Whatever  may  be  said  as  to  the  validity  of  a  contract  such  as 
this  between  the  original  parties  thereto,  we  believe  it  to  be 
true  that,  viewed  in  the  proper  light,  the  contract  is  such  a  one 
as  could  not  be  assumed  by  the  defendant  corporation  without 
violating  plain  statutory  rules  as  to  the  sale  of  the  capital  stock 
of  a  corporation,  and  further  that,  if  assumed  by  it,  it  would 
be  contrary  to  public  policy.  The  rule  is  that  a  corporation 
cannot  issue  its  shares  in  the  first  instance  at  a  discount,  or 
except  upon  an  agreement  that  they  shall  be  paid  for  at  their 
full  value.  In  the  case  at  bar  it  ia  quite  apparent  that  if  the 
defendant  corporation  assumed  the  obligations  contained  in  said 
contract  to  be  performed  by  A.  Mandoli  and  May  Amy  Man- 
doli,  it  would  have  to  agree  to  issue  its  stock  at  a  ten  per  cent 
discount.  (WUliamis  v.  Evans,  87  Ala.  725,  6  L.  R.  A.  218,  6 
South.  702;  GUleU  v.  Chicago  Title  &  Trust  Co.,  230  111.  373, 
82  N.  B.  891 ;  Zelaya  Min.  Co.  v.  Meyer,  28  N.  Y.  St.  Rep.  759, 
8  N.  Y.  Supp.  487;  Sturges  v.  Stetson,  1  Biss.  246,  23  Fed. 
Cas.  No.  13,568 ;  Upton  v.  TribUcock,  91  U.  S.  45,  23  L.  Ed.  203 
[see,  also,  Rose's  U.  S.  Notes] ;  Dunn  v.  Howe,  96  Fed.  160; 
Rolapp  V.  Ogden  etc.  R.  Co.,  37  Utah,  540,  110  Pac.  364; 
Scott  V.  Abbott,  160  Fed.  573,  87  C.  C.  A.  475 ;  In  re  Duryea 
Power  Co.,  159  Fed.  783.) 

The  enforcement  of  the  contract  sued  upon  in  this  action 
would  be  to  violate  the  rule  that  capital  paid  in  and  promised 
is  a  fund  which  the  trustees  cannot  squander  or  give  away. 
(Upton  V.  TribUcock,  supra;  Fogg  v.  Blair,  139  U.  S.  118,  35 
L.  Ed.  104,  11  Sup.  Ct.  Rep.  476;  Sawyer  v.  Hoag,  17  Wall. 
(U.  S.)  610,  21  L.  Ed.  731;  County  of  Morgan  v.  Allen,  103 
U.   S.  498,  26  L.  Ed.  498.    [see,  also,  Rose's  U.  S.  Notes]; 
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Ooebic  Inv.  Co.  v.  Iron  Chief  Min.  Co.,  78  Wis.  427,  23  Am. 
St.  Rep.  417,  47  N.  W.  726.) 

The  complaint  shows  that  the  plaintiff's  alleged  cause  of  action 
ifl  upon  a  novation  of  the  contract  sued  upon  in  this  action, 
which  contract  was  originally  entered  into  by  and  between  the 
plaintiff  and  the  Mandolis.  To  have  any  claim  or  cause  of 
action  against  the  defendant,  the  plaintiff  must  first  allege  and 
prove  that  the  defendant  company  was  by  a  novation  of  the 
contract  substituted  in  place  of  the  Mandolis.  To  constitute 
a  novation  by  the  substitution  of  a  new  debtor  there  must 
be  a  mutual  agreement  to  that  effect  between  the  parties, 
and  the  original  debtor  must  be  released  from  his  obli- 
gation. (McAllister  v.  McDonald,  40  Mont.  375,  106  Pac. 
882;  Carpy  v.  DowdeU,  131  Cal.  495,  63  Pac.  778;  Hanson 
V.  Nelson,  82  Minn.  220,  84  N.  W.  742;  Johnson  v.  Rumsey, 
28  Minn.  531,  11  N.  W.  69 ;  Comwell  v.  Megins,  39  Minn.  407, 
40  N.  W.  610;  Toung  v.  Benton,  21  Cal.  App.  382,  131  Pac. 
1051.)  As  a  complaint  upon  a  novation  of  the  contract  in 
question  the  pleading  was  so  lacking  in  any  statement  of 
facts  showing  a  novation  of  said  contract  that  a  general  de- 
murrer thereto  should  have  been  sustained.     (29  Cyc.  1139.) 

Messrs.  Eremer,  Sariders  &  Kremer  and  Mr.  John  A.  Ooene- 
veld,  for  Respondent,  submitted  a  brief  and  one  in  reply  to 
appellant's  supplemental  brief;  Mr.  Alf.  Kremer  argued  the 
cause  orally. 

It  is  a  general  rule  of  corporation  law  relating  to  promotion 
contracts  that  where  promoters  enter  into  an  agreement  inter 
sese  looking  to  the  creation  and  organization  of  a  corporation, 
and  providing  for  certain  acts  and  things  to  be  done  by  the 
parties  thereto  after  the  corporation  comes  into  existence,  and 
the  corporation,  thereafter  created  and  in  existence,  and  pur- 
suant to  such  agreement,  takes  title  to  property  and  otherwise 
accepts  the  benefits  of  the  agreement,  with  knowledge  of  the  con- 
tract, such  corporation  is  thereupon  liable  under  and  bound  by 
such  agreement.    This  is  on  principle  of  law  analogous  to  adop- 
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tion  and  ratification,  and  the  original  parties  thereto  are  thereby 
discharged  from  liability  inier  sese.  In  other  words,  without 
an  express  novation  inr  accordance  with  statutory  provisions  the 
corporation  becomes  by  operation  of  law  the  proper  party  to 
sue  and  be  sued  upon  the  contract.  (Wall  v.  Niagara  Min.  & 
a.  Co.,  20  Utah,  474,  59  Pac.  399;  Seymour  v.  Spring  Forest 
Cemetery  Assn.,  144  N.  T.  333,  26  L.  R.  A.  859,  39  N.  B.  365  ; 
Expansion  Oold  Min.  dk  L.  Co.  v.  Campbell,  62  Colo.  410, 
163  Pac.  968;  Weaihersby  v.  Texas  &  Ohio  Lumber  Co.,  107 
Tex.  474,  7  A.  L.  B.  1440,  180  S.  W.  735.) 

Counsel's  position  that  the  defendant  is  not  a  proper  party  to 
the  action,  on  the  ground  that  there  is  no  novation,  no  express 
promise  to  pay  by  the  defendant,  and  that  the  defendant  was 
not  a  party  to  the  promotion  contract,  is  incorrect.  The  law 
peculiar  to  corporations  is  that  such  a  contract  as  the  one 
involved  here,  where  adopted  and  the  benefits  received  by  the 
corporation  after  it  has  come  into  existence,  as  alleged  in  the 
complaint,  by  corporate  action,  is  binding  on  the  corporation 
as  clearly  as  if  entered  into  by  the  corporation  itself,  and' 
therefore  the  corporation  is  the  proper  party  defendant.  (1 
Thompson  on  Corporations,  2d  ed.,  sec.  95.)  In  Deschamps 
V.  Loiselle,  50  Mont.  565,  148  Pac.  335,  the  court  held  that  the 
corporation,  in  a  similar  promotion  contract,  was  the  proper 
party  plaintiff,  and  not  the  promoters.  Conversely,  the  cor- 
poration is  the  proper  party  defendant,  and  not  the  promoters. 
(See,  also,  10  Cyc.  264,  265;  7  R.  C.  L.  75,  80,  81,  for  a  general 
discussion  of  the  subject.)  There  can  be  no  doubt  of  the 
corporate  liability  for  work  done  and  services  performed  after 
incorporation  for  and  on  behalf  of  the  corporation,  but  in  this 
case  plaintiff  also  sues  for  services  performed  in  perfecting 
incorporation. 

This  court  has  held  in  the  cases  of  Ames  &  Frost  Co.  v. 
Eeslet,  19  Mont.  188,  61  Am.  St.  Rep.  496,  47  Pac.  805,  and 
Prudential  Securities  Co.  v.  Three  Forks  etc.  R.  Co.,  49  Mont. 
567,  144  Pac.  158,  that  the  trust-fund  doctrine  as  illustrated 
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by  several  of  the  cases  cited  in  appellant's  brief  is  not  the  law 
in  this  state. 

ME.  JUSTICE  GALEN  delivered  the  opinion  of  the  courtw 

This  is  an  action  for  damages  for  alleged  breach  of  contract. 
Prom  the  contract  which  is  made  a  part  of  the  complaint,  it 
appears  that  it  was  entered  into  on  the  twenty-sixth  day  of  July, 
1915,  between  A.  Mandoli  and  May  Amy  Mandoli,  as  parties  of 
the  first  part,  and  John  T.  Kirkup,  the  plaintiff  herein,  as  party 
of  the  second  part.  The  terms  of  the  contract  are  substantially 
as  follows :  It  was  agreed  between  the  parties  that  a  corporation 
should  be  formed  to  be  known  as  the  ^'Anaconda  Amusement 
Company,"  with  a  capital  stock  of  $55,000,  divided  into  5,500 
shares  of  the  par  value  of  ten  dollars  each;  that  the  first 
parties,  the  Mandolis,  should  sell  to  such  company  after  its  in- 
corporation two  certain  lots  situated  in  the  city  of  Anaconda 
and  receive  as  consideration  therefor  1,350  shares  of  the  capital 
stock  of  the  corporation  so  to  be  organized.  It  is  provided 
in  the  contract  that  the  remaining  4,150  shares  of  the  capital 
stock  of  the  company  should  be  sold  at  par  by  the  plaintiff, 
Ejrkup,  less  a  commission  and  promoter's  expense  of  ten  per 
cent  of  the  par  value  of  the  stock,  the  moneys  arising  from 
the  sale  of  the  stock,  less  commission,  to  be  used  in  the  erec- 
tion of  a  theater  building  upon  the  lots  so  to  be  conveyed 
by  the  Mandolis  to  the  corporation.  Further,  it  was  agreed 
that  the  proceeds  of  the  sale  of  the  stock  should  remain  intact 
in  bank  in  the  name  of  the  corporation  until  the  sum  of  $37,350 
was  realized,  at  which  time  the  party  of  the  second  part,  the 
plaintiff,  Eirkup,  was  to  be  entitled  to  the  remaining  415 
shares  of  the  capital  stock  of  the  company,  whether  sold  by 
him  or  not ;  specifically,  that  after  the  sum  of  $37,350  had  been 
realized  from  the  sale  of  the  stock  for  the  purpose  of  construct- 
ing the  theater  building,  Eirkup  was  to  have  the  option  to  sell 
the  remainder  of  the  stock  at  par  and  take  the  proceeds  thereof 
for  his  commission,  .or  to  have  stock  issued  for  his  own  use 
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and  benefit  representing  the  remaining  authorized  capitaliza- 
tion of  the  company. 

From  the  second  amended  complaint  it  appears  that  the  de- 
fendant company  was  incorporated  as  contemplated  in  the  con- 
tract, and  1,350  shares  of  its  capital  stock  w^re  issued  and 
delivered  by  the  corporation  to  the  Mandolis,  in  consideration 
whereof  a  deed  for  the  lots  described  in  the  contract  was  exe- 
cuted and  delivered  to  the  defendant  company;  and  thereafter 
the  plaintiff  devoted  his  time  and  attention  to  the  sale  of  the 
remaining  4,150  shares  of  the  unissued  capital  stock  of  the 
corporation  pursuant  to  such  contract  until  on  or  about  the 
first  day  of  April,  1916,  at  which  time  there  had  been  sold 
770  shares,  the  money  for  which  had  been  paid  to  and  received 
by  the  corporation  and  stock  certificates  by  it  issued.  It  is 
alleged  that  the  defendant  corporation  was  advised  of  and  gave 
recognition  to  the  plaintiff's  contract  with  the  Mandolis  until 
on  or  about  the  fifteenth  day  of  April,  1916,  at  which  time  it 
refused  to  further  acknowledge  the  contract  and  declared  it  at 
an  end.  It  is  averred,  ^'that  it  was  agreed  and  understood 
by  the  terms  of  said  contract  that  the  party  of  the  second  part, 
plaintiff  above  named,  should  proceed  to  sell  the  said  4,150 
shares  of  the  capital  stock  of  the  Anaconda  Amusement  Com- 
pany at  the  price  of  ten  dollars  per  share,  and  that  the  said 
Anaconda  Amusement  Company  should  receive  therefor  the 
amount  of  $37,500,  and  it  was  further  agreed  and  understood 
that  ten  per  cent  of  the  sale  price  of  said  stodk,  to-wit,  $4,150, 
should  be  retained  by  the  said  party  of  the  second  part  for  his 
commissions  on  the  sale  of  said  stock  and  all  expenses  in  con- 
nection with  the  organization  and  promotion  of  said  company 
and  the  sale  of  the  said  stock,  including  attorney's  fees,  print- 
ing, advertising  and  fees  of  incorporation;  or,  at  plaintiff's 
option,  he  was  to  receive  415  shares  of  the  capital  stock  of  the 
Anaconda  Amusement  Company  upon  the  sale  of  $37,500  of  the 
par  value  of  said  stock." 

In  an'  endeavor  to  plead  a  novation  or  an  assumption  of  the 
contract  so  as  to  hold  the  defendant  liable  in  damages  for  a 
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Freach  thereof,  allegation  is  made  in  plaintiff's  complaint  as 
follows:  *'That  immediately  after  the  organization  of  the  Ana- 
conda Amusement  Company  the  said  defendant  corporation 
acted  with  this  said  plaiatiff  in  an  endeavor  to  carry  the  pur- 
pose of  said  contract  into  effect;  that  the  said  defendant  cor- 
poration had  knowledge  of  said  contract  and  did  receive  moneys 
from  the  said  plaintiff  and  did  issue  its  stock  therefor  under  the 
terms  of  said  contract,  and  did  agree  with  plaintiff  to  comply 
with  the  terms  and  conditions  of  said  contract,  and  upon  the 
sale  by  plaintiff  of  said  4,150  shares  of  the  capital  stock  of  the 
said  defendant  at  the  price  of  ten  dollars  per  share,  ten  per 
cent  thereof,  to-wit,  $4,150  should  be  paid  over  and  delivered 
to  the  said  plaintiff  for  his  commissions  on  the  sale  of  said 
stock  and  all  expenses  in  connection  with  the  organization  and 
promotion  of  the  said  company  and  the  sale  of  said  stock,  in- 
cluding attorney's  fees,  printing,  advertising  and  fees  for  in- 
corporation; that  the  said  defendant  corporation  did  accept 
the  benefits  of  said  contract;  that  the  said  defendant  corpo- 
ration did  agree  to  said  contract,  and  did  recognize  the  said 
plaintiff  as  being  entitled  to  the  benefits  to  inure  to  him  under 
the  terms  of  said  contract  up  to  and  indudi^ng  the  first  day 
of  April,  1916,  at  which  said  time  the  said  defendant  corpora- 
tion advised  this  said  plaintiff  that  it  would  receive  no  fur- 
ther money  from  him  for  the  sale  of  stock  after  the  fifteenth 
day  of  April,  1916,  and  did  advise  said  plaintiff  that  he  was 
^not  entitled  to  receive  any  sum  of  money  whatsoever  from  said 
defendant  corporation,  and  that  he  was  not  entitled  to  receive 
any  stock  whatsoever  from  the  said  defendant  corporation." 

The  defendant  interposed  a  demurrer  to  such  complaint,  al- 
leging that  it  does  not  state  facts  sufScient  to  constitute  a 
cause  of  action;  that  there  is  a  defect  of  parties  in  that  A. 
Mandoli  and  May  Amy  Mandoli  should  have  been  parties  to 
said  action ;  and  further,  that  the  complaint  is  ambiguous  upon 
the  ground,  among  others,  that  it  cannot  be  determined  there- 
from whether  or  not  there  has  been  a  novation  of  the  contract 
and  the  Anaconda  Amusement  Company  substituted  in  place 
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and  stead  of  A.  Mandoli  and  May  Amy  Mandoli ;  that^the  com- 
plaint leaves  it  ambiguous  as  to  whether  plaintiff  was  to  receive 
the  sum  of  $4,150  or  415  shares  of  the  capital  stock  of  the  com- 
pany ;  and  further,  that  the  complaint  is  unintelligible  and  un- 
certain for  the  same  reasons.  The  demurrer  was  overruled 
and  the  defendant  filed  its  answer.  Issues  being  joined,  the 
case  was  tried  to  a  jury,  defendant's  motion  for  a  nonsuit 
and  for  a  directed  verdict  were  denied,  and  the  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff  wherein  his  damages  were 
assessed  at  $4,150  without  interest.  Judgment  was  entered  in 
favor  of  the  plaintiff  for  the  amount  of  the  verdict,  together 
with  costs.  The  appeal  is  from  the  judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

Twenty-one  specifications  of  error  are  assigned,  but  one  of 
which  will  require  consideration  from  our  view  of  the  case 
in  order  to  dispose  of  it  on  its  merits,  namely:  Did  the  court 
err  in  overruling  defendant's  demurrer  to  the  second  amended 
complaint  t  This  question  is  presented  by  the  twenty-first 
assignment  of  error. 

Clearly,  the  contract  sued  upon  and  for  breach  of  which 
[1]  damages  are  sought  is  not  the  contract  of  the  defendant, 
and  it  cannot  be  held  liable  thereon  unless  an  assumption  of  its 
terms  and  obligations  is  pleaded  and  proven  or  a  novation 
affirmatively  shown  to  exist. 

It  is  contended  by  plaintiff's  counsel  that  the  contract  made 
the  basis  of  this  action  is  a  promoter's  contract,  and  in  con- 
sequence that  different  principles  should  be  applied,  i.  e.,  that 
the  usual  contract  law  relating  to  novation  and  substitution 
has  been  abrogated  as  regards  promoters'  contracts.  From  an 
examination  of  the  authorities  we  do  not  agree  with  plaintiff's 
contention.  It  has  been  held  by  many  of  the  courts  that  when- 
ever the  promoters  of  a  corporation,  in  advance  of  its  incor- 
poration, enter  into  a  contract  intended  to  inure  to  the  benefit 
of  the  company  to  be  organized,  and  the  company,  after  coming 
into  being,  recognizes,  assumes  and  takes  the  benefit  of  such 
contract,  it  will  be  bound  to  perform  it  on  the  familiar  prin- 
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ciple  of  the  law  of  contractus  that  one  who  adopts  the  bene- 
fits of  an  act  which  another  volunteers  to  perform  for  him, 
or  in  his  behalf,  is  bound  to  take  the  burdens  with  the  bene- 
fits. But  none  of  the  authorities  go  to  the  extent  of  holding 
that  a  contract  between  individuals,  even  though  promoters 
of  a  corporation  and  for  its  supposed  benefit,  shall  become  the 
contract  of  the  corporation  thereafter  formed  and  enforce- 
able against  it,  independent  of  affirmative  action  taken  in 
recognition  thereof  by  the  corporation  itself.  It  is  our  opinion 
that  a  promoter's  contract  as  such  cannot,  upon  any  theory, 
ipso  facto  by  the  incorporation  of  the  company  in  contempla- 
tion, become  the  contract  of  the  corporation.  The  legal  entity 
itself  must  act  in  its  corporate  capacity  before  it  shall  be  held 
liable,  and  it  cannot  assume  the  obligations  of  an  tUtra  vires 
contract  made  by  its  promoters  any  more  than  it  could  legally 
initiate  such  a  contract.  In  the  absence  of  statute,  a  corpo- 
ration will  be  held  liable  for  services  rendered  by  its  promoters 
before  incorporation  only  when  by  express  action  taken  after 
it  becomes  a  legal  entity  it  recognizes  or  affirms  such  claim ;  and 
a  mere  silence  of  the  board  of  directors  or  failure  to  object 
when  claim  is  mentioned  is  not  such  an  assumption  or  adoption 
as  will  bind  the  corporation.  (Cushdon  Heel  Shoe  Co.  v.  Hartt, 
181  Ind.  167,  50  L.  R.  A.  (n.  s.)  979,  103  N.  B.  1063;  Tift  v. 
Quaker  City  Nat.  Bwnk,  141  Pa.  St.  550,  21  Atl.  660.)  **It  is 
soon  enough  for  corporate  bodies  to  enter  into  contracts  €n> 
cumbering  their  property  when  they  are  duly  organized  •  •  • 
and  have  their  chosen  impartial  directors  to  conduct  their 
business."  {New  York  etc.  B.  Co.  v.  Ketchum,  27  Conn.  179.) 
The  contract  cannot  be  considered  that  of  the  corporation 
upon  the  theory  of  ratification,  because  a  ratification  is  never 
valid  unless,  at  the  time  of  ratifying  the  act  done,  the  prin- 
cipal has  power  to  confer  authority  for  such  an  act  (Rev.  Codes, 
sec.  5427),  and  no  unauthorized  act  can  be  made  valid,  retroac- 
tively, to  the  prejudice  of  third  persons  without  their  consent 
{Id.,  sec.  5428.) 
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The  principle  of  estoppel  is  not  involved  in  the  case  before 
iBBf  but  if  it  were,  ^'it  is  di£Scult  to  understand  how  a  corpo- 
ration could  be  estopped  by  accepting  benefits  which  it  had 
no  power  to  reject,  without  uncreating  itself."  (10  Cyc.  265.) 
The  general  rule,  and  that  which  we  deem  applicable  in  this 
case,  is  that  a  corporation  cannot  be  bound  by  contracts  made 
in  its  behalf  before  it  comes  into  existence.  Until  a  certificate 
of  incorporation  has  been  issued,  it  has  no  being,  franchises 
or  faculties.  Its  promoters  or  those  engaged  in  bringing  it 
into  existence  are  in  no  sense  identical  with  the  corporation, 
nor  do  they  represent  it  in  .any  relation  of  agency,  and  they 
have  no  authority  to  enter  into  preliminary  contracts  binding 
upon  the  corporation.  (8  R.  C.  L.,  sec.  59;  Franklin  Fire 
Ins.  Co.  V.  Hart,  31  Md.  59;  Safety  Deposit  Life  Ins.  Go.  v. 
Smith,  65  111.  309;  Qent  v.  Manufacturers'  etc.  Ins.  Co.,  107 
111.  652 ;  Battdle  v.  Northwestern  Cement  etc.  Co.,  37  Minn.  89, 
33  N.  W.  327 ;  Muns(m  v.  Syracuse  etc.  By.  Co.,  103  N.  Y.  58, 
8  N.  E.  355.)  The  correct  rule  is  that  enunciated  by  the 
supreme  court  of  Texas,  thus:  ''Upon  the  question  as  to  the 
liability  of  the  corporation  growing  out  of  contracts  made  on 
its  behalf  by  its  promoters,  there  is  considerable  diversity,  and 
some  conflict  of  opinion.  But  there  s^e  some  propositioned 
affecting  this  question  upon  which  the  authorities  seem  to  be 
in  substantial  accord.  The  promotier,  though  he  purport  to 
act  on  behalf  of  the  projected  corporation,  and  not  for  him- 
self, cannot  be  treated  as  agent,  because  the  nominal  principal 
is  not  then  in  existence ;  and  hence,  when  there  is  nothing  more 
than  a  contract  by  a  promoter,  in  which  he  undertakes  to  bind 
the  future  corporation,  it  is  generally  conceded  that  it  cannot 
be  enforced."  {Weatherford  etc.  Ry.  Co.  v.  Oranger,  86  Tex. 
350,  40  Am.  St.  Rep.  837,  24  S.  W.  795.  To  the  same  effect, 
see,  also,  Morrison  v.  Oold  Mt.  etc.  Min.  Co.,  52  Cal.  306 ;  New 
York  etc.  R.  Co.  v.  Ketchum,  supra;  Oewt  v.  Manufacturers' 
Ins.  Co,,  107  111.  652 ;  Setters  v.  Oreer,  172  111.  549,  40  L.  R.  A. 
589,  50  N.  E.  246 ;  Park  v.  Modern  Woodmen  of  America,  181 
IlL  214,  54  N.  E.  932;  Smith  v.  Parker,  148  Ind.  127,  45  N.  B. 
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770 ;  Carey  v.  Des  Moines  etc.  Mm.  Co.,  81  lowa^  674,  47  N,  W. 
882;  Abbott  v.  Hapgood,  150  Mass.  248,  15  Am.  St.  Rep.  193, 
5  L.  E.  A.  586,  22  N.  E.  907 ;  Battelle  v.  Northwestern  Cement 
etc.  Co.,  supra;  York  Park  Bldg.  A^sn.  v.  Barnes,  39  Neb.  834, 
58  N.  W.  440 ;  Bash  v.  Culver  Odld  Min.  Co.,  7  Wash.  122,  34 
Pac.  462.)  However,  the  corporation  may  legally  adopt  or  as- 
[2]  sume  its  promoter's  contracts  and  thus  become  liable 
thereon  both  in  law  and  in  equity  not  merely  for  the  bene- 
fits received,  but  on  the  contract  itself.  (Davis  v.  Montgomery 
Furnace  etc.  Co.,  101  Ala.  127,  8  South.  496 ;  Little  Rock  etc.  R. 
Co.  V.  Perry,  37  Ark.  164;  Perry  v.  Little  Rock  etc.  R.  Co.,  44 
Ark.  383 ;  Chater  v.  San  Francisco  Sugar  Refining  Co.,  19  Cal. 
219 ;  Scadden  Flat  Gold  Min.  Co.  v.  Scadden,  121  Cal.  33,  53  Pac. 
440;  Colorado  Land  etc.  Co.  v.  Adams,  5  Colo.'App.  190,  37  Pac. 
39;  Arapahoe  Irw.  Co.  v.  Piatt,  5  Colo.  App.  515,  39  Pac.  584.) 
The  adoption  of  such  a  contract  is  on  the  theory  that  the  contract 
made  by  the  promoters  is  a  continuing  offer  on  the  part  of  the 
other  party  to  the  contract  unless  withdrawn  by  him,  and  that  it 
may  be  accepted  and  adopted  by  the  corporation  after  it  is 
created.  (Deschamps  v.  LoiseUe,  50  Mont.  565,  148  Pac.  335.) 
In  the  case  of  Fitzpairick  v.  O'Neill,  43  Mont.  552,  Ann.  Cas. 
191 2C,  296,  118  Pac.  273,  the  only  case  heretofore  decided  by 
this  court  brought  to  our  attention  dealing  with  promoters*  con- 
tracts, Mr.  Justice  Smith  said :  "It  is  not  necessary  to  decide  here 
whether  there  is  any  liability  on  the  part  of  the  corporation  to  its 
promoter  in  the  absence  of  an  express  promise  by  it  after  organi- 
zation. •  •  •  No  question  as  to  the  rights  of  subsequent 
stockholders  having  no  knowledge  of  the  issuance  of  the  stock 
is  before  us.  All  of  the  then  stockholders  had  knowledge  that 
the  stock  was  about  to  be  used  and  all  agreed  to  the  issuance. 
No  stockholder  was  misled  or  deceived.  All  agreed  that  the 
amount  issued  was  reasonable.  Under  these  circumstances,  we 
are  of  opinion  that  the  corporation  could  legally  issue  stock 
in  payment  for  services  performed  in  its  promotion  and  or- 
ganization and  that  the  issuance  of  such  stock  must  be  deemed 
to  have  been  upon  sufficient  consideration.    •    •    •    But  it 
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is  contended  that  the  stock  could  not  be  legally  issued  by  author- 
ity of  the  stockholders.  Appellants  maintain  that  the  directors 
alone  possess  the  power  to  bind  the  corporation  in  this  regard. 
*  *  *  It  is  not  the  universal  rule  that  the  corporation  must 
act  exclusively  through  its  board  of  directors.  *  Formal  action 
is  often  dispensed  with,  even  in  the  most  important  matters, 
where  all  the  members  of  the  corporation,  including  the  share- 
holders and  directors,  are  present  and  concur,  although  there  ia 
ho  formal  vote  either  of  the  shareholders  or  the  directors.' 
(10  Cyc.  761;  Lemars  Shoe  Co.  v.  Lemars  Shoe  Mfg.  Co,,  89 
HI.  App.  245.)  The  authority  of  this  case,  cited  and  relied 
upon  by  the  plaintiff,  it  will  readily  be  seen,  has  no  application 
to  the  case  under  consideration,  as  there  ia  no  contention  made 
by.  allegations  of  the  complaint  or  otherwise  that  the  contract 
was  assumed  or  adopted  by  all  of  the  directors  of  the  corpora- 
tion, or  all  of  its  stockholders.  Were  such  facts  made  to 
appear,  a  different  conclusion  would  doubtless  be  reached  upon 
this  phase  of  the  case,  even  in  the  absence  of  formal  action 
by  the  board  of  directors  or  stockholders. 

*'Not  only  is  it  impossible  for  the  corporation  to  become 
liable  before  it  comes  into  existence,  but  its  mere  incorporation 
will  not,  of  itself,  charge  it  with  liability  for  contracts  which 
prior  thereto  promoters  purported  to  make  in  its  behalf.  The 
corporation,  however,  may  enter  into  contracts  based  on  agree- 
ments previously  made;  thus  subscriptions  to  stock  in  a 
corporation  thereafter  to  be  formed  amount  to  offers  to  the  cor- 
poration which  subsequently  may  be  accepted  by  it;  though  un- 
til  acceptance,  the  subscriber  may  withdraw.  The  principle 
governing  other  contracts  intended  to  be  made  on  behalf  of  the 
future  corporation  is  the  same.  Though  it  cannot,  when  formed, 
ratify  the  action  of  the  promoter,  since  it  is  an  essential  of 
ratification  that  the  principal  should  have  been  in  existence 
and  capable  of  contracting  at  the  time  the  agent  acted,  the  cor- 
poration, either  by  formal  action  or  without  such  action,  if  the 
contract  is  of  the  sort  which  requires  no  formality,  may  become 
bound  as  a  party  to  the  contract  by  adoption  or  novation.    The 
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cases  generally  speak  of  the  obligation  of  the  corporation  aa 
created  by  adoption,  but  novation  seems  the  more  accurate  term. 
If  the  assent  of  the  corporation  to  the  bargain  is  merely  an 
adoption  of  it,  the  promoter  apparently  must  still  remain  liable. 
But  it  seems  more  nearly  to  correspond  with  the  intentions 
of  the  parties  to  suppose  that  when  the  corporation  assents  to 
the  contract,  it  assents  to  take  the  place  of  the  promoter — a 
change  of  parties  to  which  the  other  side  of  the  contract  ab- 
sented in  advance.  There  would  then  be  a  novation  which 
would  discharge  the  promoter  at  the  same  time  the  corporation 
assumed  the  obligation."  (1  Williston  on  Contracts,  sec.  306, 
and  cases  cited  in  notes.)  Such  preliminary  contracts,  when 
within  the  corporate  powers  and  not  otherwise  objectionable, 
may,  by  adoption  but  not  otherwise,  become  the  contiracts  of  the 
corporation  and  be  enforceable  as  such.  {Battelle  v.  NarthwesU 
ern  Cement  etc.  Co,,  supra;  Mwnson  v.  Syracuse  etc.  By,  Co,, 
supra;  Peim.  Match  Co.  v.  Hapgood,  141  Mass.  145,  7  N.  E.  22.) 
[3]  There  is  some  authority  for  the  proposition  that  the  cor- 
poration is  so  liable  where  a  majority  of  the  incorporators 
authorized  the  contract,  but  it  is  difficult  to  understand  the 
principle  on  which  this  conclusion  rests,  since  after  the  corpo- 
ration is  in  esse,  it  is  not  bound  by  contracts  or  engagements 
made  by  a  majority  of  the  stockholders;  but  is  only  bound 
by  such  as  are  made  by  its  governing  body,  its  board  of 
directors  or  trustees  acting  within  the  scope  of  their  powers 
and  by  ministerial  officers  created  and  empowered  to  make  such 
engagements.  (14  C.  J.  282.)  Section  3833  of  the  Revised 
Codes  expressly  declares:  '^The  corporate  powers,  business  and 
property  of  all  corporations  formed  under  this  title  must  be 
exercised,  conducted  and  controlled  by  a  board  of  not  less  than 
three  nor  more  than  thirteen  directors,  etc,''  Mr.  Chief  Jus- 
tice Brantly,  speaking  for  this  court  in  DescJuxmps  v.  LoiseUe, 
supra,  in  considering  the  application  and  effect  of  this  section 
of  the  statute,  well  said:  ''While  it  is'  entirely  competent, 
indeed  often  necessary,  for  the  directors  to  manage  and  con- 
duct the  business  of  the  corporation  through  duly  authorized 
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agentSy  the  directors  themselves  are  the  agents  ultimately  re- 
sponsible. They,  therefore,  cannot  abdicate  their  duties  nor  per- 
mit  others  to  act  in  their  stead  for  the  corporation  or  the  stock- 
holders. This  would  be  in  direct  violation  of  the  injunction 
of  the  statute,  which,  being  exclusive,  is  also  mandatory.  If  the 
construction  of  the  agreement  contended  for  by  counsel  and 
adopted  by  the  trial  court  should  be  upheld,  the  statute  would 
be  set  aside."  It  is  manifest  that  a  corporation  cannot  be  held 
liable  on  contracts  in  consequence  of  oral  expressions  of  in- 
dividual stockholders,  directors  or  officers  made  on  the  streets, 
in  comer  grocery-stores,  saloons  or  elsewhere,  unless  express 
authorization  has  been  given  to  the  individual  to  act  as  the 
agent  or  mouth-piece  of  the  corporation,  and  such  atithority  to 
an  individual,  even  though  an  officer  of  the  corporation,  may  be 
conferred  only  by  formal  action  taken  by  the  corporation  itself. 
(In  principle,  see  Williams  v.  Board  of  Commrs.,  28  Mont.  360, 
72  Pac.  755.)  The  corporation  may  thus  generally  confer 
authority  through  its  by-laws  regularly  approved  and  adopted, 
or  by  resolution  duly  passed  by  its  board  of  directors  or  by 
formal  adoption  or  assumption. 

Conceding  that  the  corporation  might,  with  propriety,  after 
coming  into  existence,  adopt  the  contract  of  its  promoters  as 
its  own,  yet  necessarily  such  authority  is  limited  to  such  con- 
tracts as  the  corporation  itself  is  authorized  to  make.  (1 
Thompson  on  Corporations,  sec.  98.)  The  purpose  of  the  capital 
stock  of  a  corporation  is  obvious  and  quite  generally  under- 
stood. The  fact  that  by  a  certificate  of  incorporation  the  capital 
stock  of  a  company  is  'fixed  at  a  certain  amount  does  not  of 
itself  create  anything  of  value.  Its  effect  is  simply  to  confer 
authority  to  issue  capital  stock  to  the  amount  stated,  unimpaired 
in  accordance  with  the  provisions  of  the  laws  under  which  it 
comes  into  being  with  the  purpose  in  view  of  raising  the  capi- 
tal fixed.  The  power  to  issue  its  capital  stock  constitutes  a 
corporate  franchise.  It  may  be  exercised  only  with  persons 
desiring  to  become  stockholders;  and  a  contract  to  purchase 
stock  must  be  mutual.    One  claiming  a  right  to  the  issuance 
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and  delivery  of  capital  stock  in  a  corporation  by  subscription 
contract  or  other,  agreement,  or  claiming  the  right  of  a  stock- 
holder by  virtue  of  contract,  miust  be  in  position  to  enforce 
his  rights.  The  corporation  must  be  in  position  to  enforce  the 
subscription  agreement.  By  our  organic  law  it  is  declared: 
[4]  ''No  corporation  shall  issue  stocks  or  bonds,  except  for 
labor  done,  services  performed  or  money  and  property  actually 
received."  (Const.,  sec.  10,  Art.  XV.)  This  provision  substan- 
tially has  also  been  incorporated  in  our  statutory  law.  (Sec 
3894,  Rev.  Codes,  as  amended  by  Laws  of  1917,  Chap.  89.) 
The  meaning  of  the  language  used  in  the  Con£(titution  is  plain, 
unambiguous  and  needs  no  interpretation.  If  stocks  or  bonds  be 
issued  except  **for  labor  done,  services  performed  or  money 
and  property  actually  received,"  their  issuance  is  in  direct 
violation  of  the  Constitution  and  of  the  statute  and  ipso  facto 
invalid.  {Arhmsas  River  L<md  Co.  v.  Farmers'  Loan  etc.  Co., 
13  Colo.  587,  22  Pac.  954.) 

Plaintiff  can  maintain  this  action  only  by  allegation  and  proof 
of  contractual  rights  binding  upon  and  enforceable  against  the 
corporation.  This  he  has  failed  to  do.  On  the  contrary,  it  is 
affirmatively  made  to  appear  from  the  allegations  of  the  com- 
plaint  that  plaintiff's  demand  is  based  upon  an  alleged  right  to 
the  issuance  and  delivery  of  415  shares  of  the  capital  stock  of  the 
corporation  or  $4,150,  in  violation  of  the  constitutional 
mandate  and  of  the  statutes  under  which  the  corporation  came 
into  existence.  It  is  obvious  that  at  the  time  the  contract  was 
made  no  labor  had  been  done,  services  performed  or  money 
or  property  actually  received  by  the  corporation,  as  the  cor- 
poration had  no  existence.  The  parties  to  the  agreement  had 
no  legal  right  whatsoever  as  the  promoters  of  the  corporation 
or  otherwise  to  make  a  binding  contract  for  disposition  of  its 
capital  stock  after  its  becoming  a  legal  entity,  and  the  corpora- 
tion itself  could  only  legally  issue  its  stock  after  the  labor 
had  been  done  or  services  performed  to  the  reasonable  value 
thereof  in  payment  therefor,  or  for  money  or  property  in  fact 
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received  by  the  corporation  reasonably  worth  the  par  value  of 
such  stock. 

*'The  stockholders  of  every  corporation  shall  be  severally 
and  individually  liable  to  the  creditors  of  the  corporation  in 
which  they  are  stockholders,  to  the  amount  of  unpaid 
stock  held  by  them  respectively,  for  all  acts  and  contracts 
made  by  such  corporation,  until  the  whole  amount  of  capital 
stock  subscribed  for  shall  have  been  paid  in."  (Sec.  3853, 
Revised  Codes'.)  '*A11  corporations  for  profit  must  issue  cer- 
tificates for  stock  when  fully  paid  up,  signed  by  the  presi- 
dent and  secretary,  and  may  provide,  in  their  by-laws  for  issu- 
ing certificates  prior  to  the  full  payment,  under  such  restrictions 
and  for  such  purposes  as  their  by-laws  may  provide."  (Sec. 
3854,  Rev.  Codes.)  In  the  case  of  Webster  v.  Webster  Refining 
Co.,  36  Okl.  168,  47  L.  R.  A.  (n.  s.)  697,  128  Pac.  261,  the 
facts  are  similar  to  the  case  before  us.  It  appears  that  the 
plaintiff  therein  was  instrumental  in  organizing  the  defendant 
corporation.  He  had  had  many  years  of  experience  in  building 
refineries  and  entered  into  an  agreement  with  others  who  pro- 
posed to  form  the  corporation,  pursuant  to  which  they  were 
to  pay  him  a  salary  as  general  manager  during  the  construction 
of  the  plant,  and  $5,000  par  value  of  the  capital  stock  of  the 
corporation  for  the  use  of  his  name,  processes  and  knowledge 
in  erecting  a  refinery.  The  minutes  of  the  corporation  dis- 
closed a  recognition  of  the  contract  on  the  part  of  the  corpo- 
ration, and  the  court,  in  considering  the  enforceability  of  such 
contract  as  against  the  corporation,  said:  **The  case  involves 
a  construction  of  section  39  of  Article  IX  of  the  Constitution 
(Williams*  Constitution  and  Enabling  Act,  sec.  256),  which 
provides  as  follows:  'No  corporation  shall  issue  stock  except 
for  money,  labor  done  or  property  actually  received  to  the 
amount  of  the  par  value  thereof  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void.  •  •  •  *  In  the  case  at 
bar  the  plaintiff  does  not  contend  that  he  paid  the  money  for 
this  stock.  The  labor  which  he  performed  was  paid  for  by 
bis  salary  as  general  manager;  and  there  was,  therefore,  no 
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*  labor  done'  for  which  the  stock  could  be  issued.  Was  there 
any  'property  actually  received'  by  the  corporation  for  whith 
it  should  have  issued  the  stock?  It  is  elementary  that  the 
plaintiff's  name  was  not  'property  actually  received.'  •  •  • 
The  evil  which  this  constitutional  provision  was  dei^gned  to 
stop  was  the  so-called  practice  of  watering  stock  of  a  corpo- 
ration; and  it  is  both  our  duty  and  our  disposition  to  give  this 
statute  its  natural  construction — ^the  meaning  which  its  words 
plainly  disclose.  The  corporation  is  prohibited  from  issuing 
stock  except  for  money,  for  labor  done,  or  for  property  actu- 
ally received  to  the  amount  of  the  par  value  thereof.  These 
words  have  a  very  plain  significance.  They  mean  just  what  they 
say.  •  •  •  The  Constitution  provides  that  the  corporation 
shall  not  issue  its  stock  except  for  consideration  equal  to  the 
par  value  thereof.  This  represents  the  public  policy  of  the 
state.  It  is  intended  to  bind  the  corporation.  It  is  intended 
to  protect  the  public.  It  is  intended  to-  put  corporations  upon 
a  real  substantial  basis  to  prevent  the  watering  of  their  stock. 
The  Constitution  is  one  instrument  of  the  people.  The  courts 
are  another.  If  the  courts  require  a  corporation  to  do  that 
which  the  Constitution  says  shall  not  be  done,  the  judicial  arm 
is  antagonistic  to  the  Constitution  itself ;  and  it  would  seem  to 
be  a  simple  proposition  that  the  courts  will  not  compel  that 
to  be  done  which  the  Constitution  prohibits  doing.  If  this  be 
true,  then  to  permit  damages  for  the  refusal  by  the  corporation 
to  do  it  would  be  to  punish  it  for  refusing  to  do  that  which  the 
law  says  shall  not  be  done,  and  indirectly  compel  it  to  do  that 
which  is  prohibited.  •  •  •  We  believe,  therefore,  that  under 
our  Constitution,  such  an  agreement  is  prohibited,  and  that  the' 
courts  should  not  enforce  it  directly  by  compelling  the  issuance 
of  the  stock  or  indirectly  by  giving  damages  for  breach  of  the 
contract." 

In  the  case  of  Rodgers  v.  Gladiator  Odd  Mining  etc,  Co,, 
21  S.  D.  412,  113  N.  W.  86,  the  court  there  had  under  con- 
sideration pleadings  as  follows:  "Plaintiff  alleges  that  the  de- 
fendant corporation  was  organized  and  is  existing  under  and  by 
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virtue  of  the  laws  of  this  state;  that  during  1900  and  1901  he 
performed  certain  services  aa  an  assayer  and  broker  for  and  on 
behalf  of  the  defendants  at  their  special  instance  and  request, 
for  which  they  promised  and  agreed  to  give  him  certain  shares 
of  capital  stock  in  the  defendant  corporation;  that  notwith- 
standing due  demand  therefor,  defendants  have  failed  and  re- 
fused to  deliver  said  stock ;  and  that  the  highest  market  value  of 
the  stock  during  the  period  between  such  refusal  and  the  date  of 
the  action  was  forty  cents  in  one  case  and  fifteen  cents  in  the 
others.  Without  denying  any  of  these  allegations  except  as  to 
the  value  of  th^  stock,  and  'while  admitting  that  a  promise 
was  given  the  plaintiff  for  •  •  •  shares  of  stock  as  al- 
leged,' defendants  averred  *that  the  promise  was  coupled  with 
a  condition  precedent  which  the  plaintiff  has  never  performed 
or  attempted  to  perform';  denying  'that  plaintiff  ever  in  good 
faith  performed  or  acted  as  a  broker  for  defendants'  And  allege 
'that  plaintiff's  every  act  as  a  broker  of  defendant's  stock  has 
been  hostile  and  inimical  to  the  interest  of  these  defendants.'  " 
In  considering  and  applying  a  similar  constitutional  inhibition 
of  the  state  of  South  Dakota  (Art.  XVII,  sec.  8),  the  court 
said:  "It  is  quite  clear  from  the  evidence  that  the  contract 
made  by  the  plaintiff  with  the  mining  corporations  was  clearly 
in  violation  of  the  section  of  the  Constitution  above  referred  to. 
He  paid  no  money  or  property  therefor,  and  the  only  services 
that  he  was  to  perform,  apparently,  were  those  to  be  personally 
performed  for  Crabtree  individually  in  aiding  him  to  dispose 
of  the  stock  of  the  corporations  and  in  making  assays  for  him. 
Clearly,  such  a  contract  was  ^ot  permissible  under  the  pro- 
visions of  our  Constitution,  and  not  within  the  powers  of  the 
trustees  of  the  corporation  to  make.  In  the  case  of  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203  [see,  also,  Bose's  U.  S. 
Notes],  the  supreme  court  of  the  United  States,  in  discussing 
this  subject,  said:  'The  capital  stock  of  a  moneyed  corporation 
is  a  fund  for  the  payment  of  its  debts.  It  is  a  trust  fund  of 
which  the  directors  are  the  trustees.  It  is  a  trust  to  be  man- 
aged for  the  benefit  of  its  shareholders  during  its  lif e,^  and  for 
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the  benefit  of  its  creditors  in  the  event  of  its  dissolution.  This 
duty  is  a  sacred  one  and  cannot  be  disregarded.'  {Fwrber  v. 
WiUiamS'Flpwer  Co.,  21  S.  D.  228,  8  L.  B.  A.  (n.  s.)  1259,  111 
N.  W.  548.)  The  contract  in  this  case  seems  to  have  been  made 
with  Crabtree  as  trustee  and  promoter  and  not  with  the  corpo- 
rations themselves.  •  •  •  If  the  contracts  were  construed 
to  be  the  contracts  of  the  corporations,  they  were  clearly  made 
in  contravention  and  violation  of  the  constitutional  provisions, 
and  were  therefore  void.'' 

Generally,  it  is  hdd  by  the  courts,  and  it  is  our  opinion,  that 
[6]  a  corporation  cannot  issue  its  shares  of  stock  in  the  first 
instance  at  a  discount  or  in  any  manner  save  and  except  for 
full  value  or  agreement  to  pay  full  value  therefor.  {WiUiams 
V.  Evwis,  87  Ala.  725,  6  L.  E.  A.  218,  6  South.  702 ;  OUUU  v. 
Chicago  TitU  &  Trust  Co.,  230  111.  373,  82  N.  E-  891 ;  Bolapp 
V.  Ogden  etc.  B.  Co.,  37  Utah,  540,  110  Pac.  364;  Zelaya  Mm. 
Co.  V.  Meyer,  28  N.  Y.  St.  Rep.  759,  8  N.  Y.  Supp.  487.)  In 
the  case  of  Zelan/a  Min.  Co.  v.  Meyer,  supra,  the  court  said: 
''It  is  a  general  rule  of  corporate  law  that  the  payment  of 
original  stock  must  be  made  in  cash,  and  that  it  cannot  be 
issued  for  less  than  the  par  value,  as  fixed  by  the  charter. 
(Neuse  River  Noa).  Co.  v.  ComnUssioners  of  Newbern,  52  N.  C. 
275,  276;  People  v.  Troy  House  Co.,  44  Barb.  (N.  Y.)  625,  634; 
Hatch  V.  Western  Vmon  Tel.  Co.,  9  Abb.  N.  C.  (N.  Y.)  430, 
48  N.  Y.  Sup.  Ct.  389.)  •  •  •  Corporations  are  creatures 
of  the  state,  intangible  things,  incapable  of  thought  or  action, 
except  in  the  fiction  of  the  law,  and  courts  must  scrutinize  the 
conduct  of  those  who  manage  them,  and  hold  them  to  the  strict 
letter  of  the  statute,  particularly  in  matters  pertaining  to  their 
organization.  If  their  inception  is  founded  on  error,  it  may 
prove  a  poor  foundation,  ready  to  topple  over  and  bury  in- 
nocent subscribers  and  creditors  in  their  ruins.  » If  a  corpora- 
tion may  solicit  subscribers  to  its  stock  at  seventy  cents  on 
the  dollar  of  its  par  value,  what  is  to  prevent  it  from  doing 
the  same  thing  at  any  smaller  rate  its  officers  may  designate! 
The  very  idea  suggests  want  of  stability,  sanctions  fictitious 
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values,  and  leaves  the  corporation  at  its  inception  with  a  capital 
impaired.  •  •  ♦  A  corporation  so  crippled  cannot  be  ex- 
pected to  keep  pace  with  live  and  solvent  corporations,  nor  to 
yield  returns  in  the  shape  of  dividends  upon  a  capital  it  never 
possessed." 

It  is  self-evident  that  the  contract  for  breach  of  which  dam- 
ages are  sought  in  this  action  is  ultra  vires  were  it  consid- 
ered the  obligation  of  the  corporation  upon  any  theory.  It  could 
neither  be  legally  entered  into  by  the  corporation  in  the  first 
instance  nor  assumed  by  it  when  entered  into  by  promoters 
in  advance  of  its  creation.  It  simply  involves  the  contemplated 
depletion  of  the  capital  of  the  corporation  to  the  extent  of 
$4,150  or  415  shares. 

If  it  was  intended  to  plead  a  novation,  under  the  second 
L^f  7]  quoted  allegation  of  the  complaint  hereinbefore  set 
forth,  still  the  complaint  cannot  stand,  because  the  contract  is 
ultra  vires,  and  a  novation  is  not  sufficiently  pleaded  were  it 
within  the  power  of  the  corporation  to  adopt  or  approve  the 
contract.  A  '^  novation  is  the  substitution  of  a  new  obligation 
for  an  existing  one."  (Sec.  4958,  Rev,  Codes.)  A  "nova^ 
tion  is  made:  1.  By  the  substitution  of  a  new  obligation  be- 
tween the  same  parties  with  intent  to  extinguish  the  old 
obligation,"  etc.  (Id.,  sec.  4959.)  It  **is  made  by  contract, 
and  is  subject  to  all  the  rules  concerning  contracts  in  general." 
(Id.,  sec.  4960;  McAlUster  v.  McDonald,  40  Mont.  375,  106 
Pac.  882.)  In  every  novation  there  are  four  essential  requi- 
«ites:  1.  A  previous  valid  obligation;  2.  The  agreement  of 
all  the  parties  to  the  new  contract;  3.  The  extinguishment  of 
the  old  contract ;  and,  4-.  The  validity  of  the  new  one.  It  con- 
stitutes a  new  contractual  relation  and  is  based  upon  a  new 
contract  by  all  parties  interested.  (29  Cyc.  1130.)  It  may 
be  accomplished  as  applied  to  the  contract  here  involved  in 
three  ways :  1.  By  the  substitution  of  a  new  obligation  between 
the  same  parties  with  intent  to  extinguish  the  old  obligation; 
2.  By  the  substitution  of  a  new  obligor  in  place  of  the  old 
one  with  intent  to  release  the  latter;  and,  3.  By  the  substitu- 
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tion  of  a  new  obligee  in  place  of  the  old  one  with  intent  to 
transfer  the  rights  of  the  latter  to  the  former.  (29  Cyc.  1134.) 
The  complaint  must  allege  all  the  essential  elements  of  a  nova- 
tion (29  Cyc.  1138),  otherwise  it  is  fatally  defective  as  against 
a  stranger  to  the  original  contract  (the  defendant)  asked  to 
respond  in  damages  for  its  breach,  unless  it  shall  affirmatively 
appear  that  he  has  become  bound  by  acquiescence,  assumption 
or  subsequent  adoption  of  the  contract  indicating  a  release 
of  the  original  obligor  and  reliance  thereafter  made  on  the 
third  party  (the  defendant)  substituted  for  complete  perform- 
ance. It  must  affirmatively  appear  that  the  plaintiff  accepted 
the  third  party's  agreement  in  substitution  of  the  original 
contractual  obligation  of  the  Mandolis,  and  that  the  defendant 
corporation  agreed  thereto  and  assumed  the  same.  (11  Standard 
Encyclopedia  of  Procedure,  994r-1032.)  Where  the  plaintiff 
relies  upon  a  novation,  all  the  essential  elements  of  a  contract 
of  novation  must  be  alleged.  (29  Cyc.  1139.)  The  pre-exist- 
ing obligation  must  be  extinguished  or  there  is  not  a  novation, 
and  a  novation  is  never  presumed.  (20  R.  C.  L.  366.)  Since 
the  construction  of  a  contract  is  ordinarily  a  matter  for  the 
court,  it  is  for  the  court  to  say  whether  or  not  certain  facts 
amount  to  an  alteration  or  modification  of  the  contract  as  a 
matter  of  law  (11  Standard  Ency.  of  Procedure,  1162),  and 
in  our  view,  such  principle  is  equally  applicable  to  a  novation 
and  the  pleadings  respecting  the  subject.  It  is  our  opinion 
that  the  complaint  does  not  state  a  cause  of  action  against 
H^e  defendant,  failing  as  it  does  to  allege  either  that  the  de^ 
fendant  accepted  and  agreed  to  the  contract  as  its  own  with 
understanding  of  the  parties  to  release  the  original  obligor,  or 
that  it  adopted,  approved  or  agreed  to  carry  out  the  terms 
and  conditions  of  the  contract  in  substitution  of  the  original 
obligor,  agreed  to  by  the  parties  to '  the  original  contract. 
Such  an  allegation  we  deem  indispensable  in  order  to  hold  the 
defendant  prima  facie  liable  in  damages  for  a  breach  of  the 
contract,  notwithstanding  the  well-settled  rule  in  this  state 
that  a  complaint  will  be  upheld  if  it  states  a  cause  of  action 
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upon  any  theory.  (Wing  v.  Brasher,  ante,  p.  10,  194  Pac. 
1106,  and  cases  cited.)  We  cannot  go  so  far  as  to  uphold  a  com- 
plaint in  an  action  for  damages  because  of  alleged  breach  of  con- 
tract, where  the  contract  was  executed  with  a  stranger  to  the 
action  and  there  is  no  direct  allegation  of  substitution  or  novation, 
so  as  to  prima  fade  show  liability  on  the  part  of  the  defendant. 
Furthermore,  it  aflSrmatively  appears  that  the  contract  is  of 
such  character  as  to  terms,  that  the  defendant  could  not  legally 
have  adopted  it  as  its  own,  any  more  than  it  could  enter  into 
it  in  the  first  instance.  This  is  fatal  to  plaintiflf's  alleged 
cause  of  action.    The  demurrer  should  have  been  sustained. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  is  remanded,  with  directions  to  enter  judgment  in 
favor  of  the  defendant. 

Reversed  and  remanded,  ivitJi  directions. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Rey- 
nolds, Cooper  and  Holloway  concur. 

Rehearing  denied  May  16,  192L 


STATE  EX  rel.  BARNES,  Plaintipp,  v.  DISTRICT  COURT 

BT  AL.,  Defendants. 

(No.   4,825.) 
(Submitted   March   14,    1921.    Decided   April   12,    1921.) 

[197  Pac.   565.] 

Intoxicating  Liquors — Forfeiture — Writ  of  ProTiibition — When 
Writ  Does  not  Lie. 

1.  The  writ  of  prohibition  may  issue  only  where  there  is  no  plain, 
speedy  or  adequate  remedy  in  the  ordinary  course  of  law;  hence  where 
plaintiff  had  an  appeal  from  a  final  judgment  of  the  district  court 
declaring  forfeited  liquors  claimed  by  him  and  seized  under  the  Pro- 
hibition Enforcement  Act,  he  was  not  entitled  to  the  writ  to  stay 
further  action  in  the  proceeding. 
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Origiiial  application  for  Writ  of  Prohibition  by  the  State, 
on  the  relation  of  Ed  Barnes,  directed  to  the  District  Conrt 
of  the  Sixteenth  Judicial  District,  in  and  for  the  County  of 
Custer,  and  S.  D.  McKinnon,  a  Judge  thereof,  to  stay  further 
action  in  a  search-warrant  proceeding  instituted  under  the 
Prohibition   Unforcement   Act.    Dismissed. 

Mr.  Prank  Hunter  and 'if r.  WUl  Truscott,  for  Plaintiff, 
submitted  a  brief;  Mr.  Hunter  argued  the  cause  orally. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  Mr.  L.  A. 
Footf  Assistant  Attorney  General,  Mr.  W.  C.  Packer,  and 
Mr.  C.  A.  Spaulding,  for  Defendants,  submitted  a  brief; 
Mr,  Spaulding  argued  the  cause  oraUy. 

ME.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Original  application  for  writ  of  prohibition  directed  to 
the  district  court  of  Custer  county  and  Honorable  S.  D. 
McKinnon,  one  of  its  judges,  to  stay  further  action  in  a 
search-warrant  proceeding  instituted  under  the  provisions  of 
Chapter  143  of  the  Session  Laws  of  1917,  commonly  called 
the  Prohibition   Enforcement  Act. 

Upon  the  filing  of  the  petition,  an  alternative  writ  was 
issued.  At  the  hearing  on  March  14  last,  the  defendants 
appeared  by  counsel  and  moved  that  the  writ  be  quashed 
and  the  application  dismissed  on  the  ground  that  upon  the 
facts  stated  in  the  petition,  the  relator  is  not  entitled  to 
relief  by  means  of  prohibition.  Upon  the  question  thus  raised, 
the  application  was  submitted  for  decision. 

The  writ  serves  the  office  of  arresting  the  proceedings  of  a 
[1]  judicial  tribunal  When  such  proceedings  are  without  or  in 
excess  of  jurisdiction.  (Rev.  Codes,  sec.  7227.)  It  may  issue 
only  when  there  is  no  plain,  speedy  or  adequate  remedy  in 
the  ordinary  course  of  law.  (Sec.  7228.)  This  court  has 
followed  the  rule  that  when  it  appears  that  any  other  adequate 
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remedy  is  immediately  available  to  the  relator,  the  writ  will 
be  denied.  (State  ex  rel,  Spalding  v.  Benton,  12  Mont.  66, 
29  Pac.  425;  State  ex  rel.  Browne  v.  Booker,  43  Mont.  569, 
118  Pac.  271.)  It  appears  from  the  petition  that  at  the 
hearing  upon  the  return  of  the  search-warrant  the  relator 
appeared  in  response  to  notice  given  him  by  service  of  a  copy 
of  the  warrant  and  claimed  title  to  the  property,  containers, 
etc.,  seized  by  the  sheriflF,  and  that  after  the  hearing  the 
court  rendered  final  judgment  of  forfeiture.  From  this  judg- 
ment celator  was  entitled  to  an  appeal.  (State  ex  rel.  Prato 
V.  District  Court,  55  Mont.  560,  179  Pac.  497.)  The  relator, 
therefore,  has  a  remedy,  plain,  speedy,  adequate  and  im- 
mediately  available. 

The  alternative  writ  is  set  aside  and  the  application  dis- 
missed. 

DLvmissed. 

Associate    Justices    Reynolds,    CooPESy    Holloway    and 
Galen    concur. 


MARKARITES,    Admb.,   Respondent,   v.    CHICAGO,   MIL- 
.WAUKEE  &  ST.  P.  RY.  CO.,  Appellant. 

(No.  4,319.) 
(Submitted   March   12,   1921.    Decided   April   18,   1921.)] 

[197    Pac.    743.] 

Personal  Injuries — Master  and  Servant — Defective  AppUances 
— Presvmptions — Proximate  Cause — Negligence — Failure  to 
Adopt  Rules, 

Personal    Injuries — Master    and    Servant — Burden    of    Proof — Proximate 
Cause. 

1.  In  a  personal  injury  action ^  the  plaintiff  has  the  burden  of  show- 
ing not  only  defendant's  negligence,  but  also  that  such  negligence 
was  the  proximate  cause  of  his  injury. 

Same— Improper   Appliances — Presumptions. 

2.  In  an  action  by  an  employee  against  his  employer  for  injuries 
sustained  during  the  course  of  his  employment  because  of  improper 
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appliances,  the  presumption  is  that  the  employer  nsed  ordinaTj 
care  in  supplying  his  employee  with  suitable  instrumentalities  witii 
which  to  work,  and  that  the  appliance  alleged  to  have  been  de- 
fective was  not  so,  and,  if  it  was,  that  defendant  had  no  notice  of 
its  deficiency  and   was  not  negligently  ignorant  thereof. 

Same— Improper  Appliances — Insufficiency  of  Evidence. 

3.  Plaintiff's  intestate,  while  employed  in  removing  snow  from 
about  defendant's  railroad  station  by  means  of  a  ^x  placed  on 
runners,  fell  as  the  box  was  being  pushed  forward  by  himself  and 
his  co-workers,  injuring  his  elbow,  from  which  blood  poisoning  fol- 
lowed, resulting  in  his  death.  Plaintiff's  evidence  held  insufficient 
to  show  that  defendant's  alleged  negligence  in  failing  to  equip  the 
box  with  wheels  instead  of  runners,  or  select  proper  fellow- 
servants,  was  the  proximate  cause   of  the  accident. 

Same — Selection   of   Appliances — Extent   of   Duty   of   Master. 

4.  In  the  selection  of  tools  and  appliances  to  be  used  by  his  em- 
ployees, the  employer  may  exercise  his  discretion,  subject  only  to 
the  condition  that  in  their  selection  he  must  exercise  such  care  as 
would  be  exercised  by  an  ordinarily  prudent  man  engaged  in  the 
same  business,  with  a  view  to  avoiding  exposure  of  the  employee 
to   unnecessary  risks. 

Same — Simple    Tasks — Injury   in    Performing — Nonliability   of   Master. 

5.  An  employer  is  not  required  to  supervise  his  working  force  in 
the  carrying  out  the  details  of  so  simple  a  task  as  the  removal  of 
snow  by  means  of  a  box  placed  on  runners,  nor  is  he  responsible  for 
injury  resulting  proximately  from  the  manner  in  which  they  do 
their  work. 

Same — ^Failure  to   Adopt  Rules — ^When  not  Negligence. 

6.  The  work  of  removing  snow  from  about  a  railway  station  plat- 
form  by   means   of   a   box   placed   on   runners,   having   been   neither 
complex,   difficult   nor   dangerous,   defendant's   failure   to   adopt   rules  ^ 
for  the  carrying  on   of  such  work   did  not  amount  to  negligence. 

Same— Speculation    as    to    Cause    of    Injury — Insufficiency    of    Evidence. 

7.  Where  the  evidence  leaves  the  jury  to  speculate  as  to  what 
caused  the  personal  injury  complained  of,  the  burden  of  proof  is 
not   sustained  by   plaintiff,  and  he  cannot  recover. 

'Appeals  from  District  Court,  Missoula  County;  B.  Lee  McCxA- 
loch,  Judge. 

Action  by  Bill  Markarites,  as  administrator  of  the  estate 
of  John  Kontsontonis,  deceased,  against  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company.  Judgment  for  plain- 
tiff. Defendant  appeals  from  it  and  from  an  order  denying 
it  a  new  trial.  Reversed  and  remanded^  with  directions  to 
dismiss  the  complaint^ 


4.    Care    required    of    master    in    providiiig    appliances,    see    note  in 
1  Aim.  Cas.  340. 
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Messrs.  Mwrpky  &  WfUtlock,  for  Appellant,  submitted  a 
brief;  Mr.  A.  N.  Whitlock  argued  the  cause  orally. 

It  is  a  universal  principle  that,  eliminating  the  doctrine  of 
res  ipsa  loquitur,  which  does  not  arise  in  this  case,  negligence 
will  never  be  presumed  on  the  part  of  an  employer  from  the 
mere  fact  that  an  employee  receives  an  injury  during  the 
course  of  his  employment.  {Patton  v.  T^cas  dk  P.  By.  Co., 
179  U.  S.  658,  45  L.  Ed.  361,  21  Sup.  Ct.  Rep.  275  [see, 
also,  Rose's  U.  S.  Notes].)  This  principle  has  been  repeated 
in  cases  from  practically  every  jurisdiction.  {HuU  v.  Vir- 
giman  By.  Co.,  78  W.  Va.  25,  88  S.  E.  1060;  Johnson  v. 
Mobile  etc.  By.  Co.,  178  Ky.  108,  198  S.  W.  538;  New  York 
C.  *  St.  L.  By.  Co.  V.  Allen,  62  Ind.  App.  391,  113  N.  E.  315 ; 
Lyon  V.  Chicago,  M.  &  St.  P.  By.  Co.,  50  Mont.  532,  148  Pac. 
386 ;  WdLlace  v.  Chicago  etc.  By.  Co.,  48  Mont.  427,  138  Pac. 
499;  Slvaw  v.  New  Year  Gold  Mines  Co.,  31  Mont.  138,  77 
Pac.  515;  Scheytt  v.  OaUatin  Y alley  MUling  Co.,  54  Mont. 
56,   172  Pac.  321.) 

In  the  matter  of  furnishing  appliances,  there  is  no  duty 
upon  the  employer  to  furnish  any  particular  kind  of  appli- 
ance, but  his  sole  duty  is  to  exercise  reasonable  care  to 
furnish  reasonably  safe  appliances,  and  this  duty  is  dis- 
charged by  the  furnishing  of  an  appliance  in  common  use 
and  reasonably  adapted  to  the  purposes  for  which  it  is 
furnished.  {Forquer  v.  Slater  Brick  Co.,  37  Mont.  426,  97 
Pac.  843;  Wallace  v.  Chicago  etc.  By.  Co.,  48  Mont.  427,  138 
Pac.  499.)  The  evidence  clearly  shows  that  the  plaintiff,  so 
far  as  his  duty  to  furnish  appliances  is  concerned,  came 
within  the  rule  of  these  decisions.  There  is  no  evidence 
that  the  appliance  was  an  unsafe  or  improper  one,  nor  is  there 
a  spark  of  evidence  to  the  effect  that  any  defect  in  the  ap- 
pliance contributed  in  the  slightest  degree  to  the  injury.  So 
that,  so  far  as  this  allegation  of  negligence  is  concerned,  the 
plaintiff's  case  necessarily  fails. 

The  plaintiff  next  contends  that  the  system  of  work  em- 
ployed by  the  defendant  was  negligent  and  improper,  in  that 
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the  defendant  failed  to  adopt  and  require  to  be  nsed,  reason- 
able signals  as  to  the  starting  and  stopping  of  this  box.  Here 
again  the  defendant  had  no  absolute  duty.  This  case  is  not 
a  counterpart  of  the  case  of  Stewurt  v.  Stone  &  Webster 
Engineervn{f  Corp.,  44  Mont.  160,  119  Pac.  568,  where  there 
was  a  complicated  piece  of  work  being  carried  on  and  a 
vast  number  of  employees,  but  one  where  the  work  was 
simple;  all  of  the  employees  were  in  view  of  each  other,  and 
the  system  which  they  followed  was  one  left  to  their  own 
judgment  and  discretion,  and  was  a  mere  matter  of  detail 
for  which  the  defendant  is  in  no  way  responsible.  The  case 
of  Shaw  V.  New  Year  Gold  Mines  Co.,  31  Mont.  138,  77  Pac. 
515,  is  again  in  point  upon  this  question.  (See,  also,  Pern  v. 
Wussow,  144  Wis.  489,  129  N.  W.  622.) 

If  the  cause  of  the  accident  is  left  to  conjecture,  the  plain- 
tiff cannot  recover.  {Andree  v.  Ana^conda  Copper  Min.  Co., 
47  Mont.  554,  133  Pac.  1090;  De  Sandro  v.  Missoula  Light  & 
W.  Co.,  48  Mont.  226,  136  Pac.  711;  Scheytt  v.  Gallatin  Val- 
ley Milling  Co.,  54  Mont.  565,  172  Pac.  321;  Woods  v.  Cin- 
cinnati, N.  0.  &  T.  P.  Ry.  Co.,  179  Ky.  405,  200  S.  W.  616.) 

Mr.  Harry  H.  Parsons,  Messrs.  Patterson  &  Heyfron  and 
Mr.  Lewis  M.  Simes  submitted  a  brief  in  behalf  of  Respond- 
ent; Mr.  John  E.  Patterson  argued  the  cause  orally. 

Was  the  box  furnished  by  defendant  a  fit  and  proper  ap- 
pliance for  the  work  in  handf  The  rule  as  to  furnishing 
appliances  in  a  case  like  this  is  stated  by  Labatt  on  Master 
and  Servant,  paragraph  917,  to  require  that  the  master  must 
' '  furnish  adequate  materials  and  means  and  resources  suitable  to 
accomplish  the  work.*'  A  box  on  runners  was  being  dragged 
along  for  the  purpose  of  filling  it  with  the  snow  upon  the 
track  and  next  to  the  rail.  Certainly  it  was  a  question  for 
the  jury  whether  or  not  under  all  the  circumstances  this  box 
should  have  been  fitted  with  wheels  or  otherwise  provided 
so  that  it  would  be  reasonably  safe  for  the  work  in  hand. 
It  is  a  matter  of  common  knowledge  that  such  an  unwieldy 
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sled  would  move  in  an  extremely  jerky  and  perhaps  dangerous 
manner  over  a  concrete  platform,  after  the  snow  had  been 
removed  from  the  platform  upon  which  it  was  used  as  herein 

shown.    And  the   jury  might  well   have  concluded   that  the 

* 

defendant  should  have  provided  it  with  wheels  instead  of 
runners. 

The  mere  fact  that  this  appliance  wae^  somewhat  simple  in 
character  is  no  reason  why  its  inappropriateness  for  the  work 
in  hand  might  not  constitute  negligence  on  the  part  of  the 
defendant.  {Houston  &  T.  C.  B.  Co.  v.  Patrick,  50  Tex.  Civ. 
491,  109  S.  W.  1097.) 

The  second  ground  for  negligence  involves  a  consideration  of 
defendant's  failure  to  promulgate  rules  for  the  work  of 
clearing  off  the  snow.  In  a  large  number  of  cases  it  has  been 
held  to  be  a  question  for  the  jury  whether  or  not  a  defendant 
was  under  a  duty  to  promulgate  rules.  In  the  following  cases 
it  was  held  to  be  a  question  for  the  jury  whether  or  not 
the  defendant  was  negligent  in  failing  to  promulgate  rules: 
McOovern  v.  Central  Vermont  E.  Co.,  123  N.  Y.  280,  25  N.  E. 
373 ;  Lake  Shore  &  M.  8.  Ry.  Co.  v.  Mvrphy,  50  Ohio  St.  135, 
33  N.  E.  403 ;  SimmerskUl  v.  Vermont  Power  &  Mfg.  Co.,  91 
Vt.  251,  99  Atl.  1017;  Hartvig  v.  N.  P.  Lumber  Co.,  19  Or. 
522,  25  Pac.  358;  Crumpston  v.  Texas  cfe  P.  By.  Co.  (Tex. 
Civ.),  33  S.  W.  737;  St.  Lovae  etc.  By.  Co.  v.  Am£s  (Tex. 
Civ.),  94  S.  W.  1112;  Ford  v.  LaJce  Shore  it  M.  8.  By.  Co., 
17  N.  Y.  St.  Rep.  393,  2  N.  Y.  Supp.  1. 

While  the  facts  in  none  of  the  above  cases  correspond  ex- 
actly with  the  case  at  bar,  the  last  case  is  noteworthy,  in  that 
the  operations  involved  were  quite  as  simple  as  in  our  case. 
There  the  court  ruled  that  it  was  a  question  for  the  jury 
whether  rules  should  be  promulgated  with  reference  ta  load- 
ing lumber  in  a  gondola  car.  And  in  the  case  of  St,  Louis 
etc.  By.  Co.  v.  Am£8,  supra,  the  court  submitted  to  the  jury 
the  question  whether  or  not  it  was  negligence  for  the  defend- 
ant to  fail  to  make  rules  relative  to  the  presence  of  cinders 
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on  the  track,  the  plaintiflE  ha^nng  been  injured  by  reason  of 
stumbling  on  such  cinders. 

It  is  fundamental  that  matters  of  proximate  cause  are  for 
the  jury.  And  where  some  new  element,  like  the  blood 
poisoning  here,  enters  in,  it  is  for  the  jury  to  say  whether 
the  defendant  may  be  held  responsible  for  the  results  of  this 
intervening  cause  as  well.  {Mikwmkee  etc:  Ry.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  256  [see,  also,  Rose's  U.  S. 
Notes].)  In  McGarrahan  v.  New  York  etc.  B.  Co.,  171  Mass. 
211,  50  N.  E.  610,  it  'was  held  that  one  whose  negligence  has 
caused  a  wound  may  be  liable  for  blood  poisoning,  though  it 
was  not  the  ordinary  effect  of  such  a  wound.  {Armstrong  v. 
Monigomery  St.  By.  Co.,  123  Ala.  233,  26  South.  349;  Oinna 
V.  Second  Ave.  B.  Co.,  8  Hun  (N.  Y.),  494  (affirwied,  67  N.  Y. 
596) ;  Missouri,  K.  <&  T.  B.  Co.  v.  Sciiroeder,  44  Tex.  Civ. 
App.  47,  100  S.  W.  808.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court 

The  plaintiff  recovered  a  judgment  against  the  defendant  in 
the  court  below  for  injuries  received  by  his  intestate,  while 
engaged  in  the  work  of  cleaning  up  and  removing  snow  from 
about  the  station  and  platform  of  the  defendant  in  the  city 
of  Missoula.  The  appliance  used  consisted  of  a  box  set  upon 
runners  into  which  the  snow,  gathered  by  the  crew  of  which 
the  deceased  was  a  member,  was  deposited  ^d  carried  aw^. 
In  the  progress  of  the  work,  when  it  became  necessary  to 
move  the  box,  one  or  more  of  the  crew  would  pull  upon  a 
rope  fastened  to  the  runners,  other  members  thereof  assisting 
by  pushing  at  the  rear.  The  complaint  alleges  that  the  ap- 
pliance was  unfit  for  the  use  to  which  it  was  put,  because 
it  was  equipped  T^th  runners  when  wheels  should  have 
been  provided  instead;  that  if  it  had  been  fitted  with  wheels, 
''the  momentum  and  movement  of  said  box  and  contents 
might  and  would  have  been  under  reasonable  control,  and 
the  amount  of  force  necessary  to  start  and  move  the  same 
be  ascertainable  and  known  to  the  employees  and  deceased, 
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but  which  said  nuiners  were  not  suitable  for  said  purpose 
and  the  use  thereof  was  negligence."  Another  allegation  of 
the  complaint  is  that  while  endeavoring  to  move  the  appliance 
in  furtherance  of  the  work,  a  push  given  to  it  by  any  one 
of  the  fellow-employees  of  deceased  was  so  violent  and  unex- 
pected that  it  caused  the  deceased  to  lose  his  balance,  fall 
and  injure  his  elbow,  from  which  blood  poisoning  followed, 
resulting  in  his  death.  The  remaining  allegation  of  neg- 
ligence is  that  the  defendant  failed  to  adopt  and  put  in 
operation  a  code  of  rules  for  the  government  of  its  em- 
ployees in  the  conduct  of  their  work,  so  that,  by  the  use 
of  signals,  a  sufKcient  number  of  the  crew,  by  acting  in  unison, 
could  with  convenience  and  safety  effect  the  removal  of  the 
box  to  the  place  desired.  Theide  are  all  the  grounds  of  negli- 
gence upon  which  the  plaintiff  relies.  The  appeals  are  from 
the  judgment  rendered  upon  the  verdict,  and  the  order  over- 
ruling defendant's  motion  for  a  new  trial. 

Did  the  plaintiff  show,  by  preponderating  proof,  that 
[1-3]  the  injuries  received  by  the  deceased  were  attributable 
to  the  defendant's  negligence  as  the  complaint  charges,  and 
not  to  his  accidental  slipping  while  attempting  to  move  the 
boxt  Upon  the  plaintiff  rested  the  burden  of  establishing 
causal  connection  between  the  fall  and  the  negligence  of  the 
defendant.  It  was  incumbent  upon  the  plaintiff  to  prove, 
not  only  breach  of  a  duty  the  defendant  owed  to  the  deceased, 
but  that  its  negligence  was  the  proximate  cause  of  the  in- 
juries suffered. 

The  testimony  of  Peter  GFeorge  is  as  follows:  "I  pushed  the 
box  just  as  I  did  always,  yes;  I  just  give  him  a  push  to 
move  the  box.  No,  sure  I  didn't  want  him  to  fall  and  get 
hurt.  All  I  pushed  it  for  was  simply  to  move  the  box  on 
the  sled  from  where  it  was  to  some  other  place.  I  certainly 
moved  it  just  as  I  had  before.  I  was  working  there.  I  don't 
know  whether  John  saw  me  at  the  time  I  pushed  the  box. 
All  of  the  rest  were  shoveling  snow  in  the  box.  As  to  whether 
I  was  the  only  one  who  helped  him,  I  don't  know  if  they  did, 
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or  not.  I  did  not  push  it  any  harder  then)  than  I  thought 
necessary  to  move  it.  In  reference  to  where  that  box  stood 
in  reference  to  the  edge  of  the  platform,  it  was  that  dose: 
about  a  foot,  I  guess.  When  I  pushed  it  I  was  right  between 
the  tracks.  The  snow  had  been  taken  off  the  platform  and  we 
were  taking  it  off  the  tracks  at  the  time  this  occurred.  That 
is  a  cement  or  concrete  platform." 

Christ  Peykoff,  testifying  for  defendant,  describes  the  oc- 
currence as  follows:  **I  remember  the  occasion  of  John 
Kontsontonis  falling  on  the  platform.  I  seen  him.  At  the 
time  he  fell  he  was  just  pulling  the  box.  I  did  not  see  any- 
one else  helping  him  to  move  it,  there  was  just  a  few  shovels 
full  of  snow  in  the  box.  It  was  light.  I  saw  him  at  the  time 
he  fell.  As  to  what  he  did  immediately  after  he  fell,  he  just 
fell  down  and  got  up  and  he  started  to  work  again.  He 
didn't   say    anything." 

The  determinative  questions  are:  Would  the  accident  have 
happened  if  the  appliance  had  been  equipped  with  wheels 
instead  of  runners  1  Were  the  injuries  due  to  defendant's 
negligence  in  exposing  the  injured  employee  to  danger  from 
improper  appliances?  Or  were  they  due  to  a  fall  induced  by 
the  inattention  and  indifference  of  the  deceased  to  his  own 
safety?  These  questions  are  not  answered  in  plaintiff's  favor 
unless  the  proof  shows  affirmatively  that  the  fall  would  not 
have  occurred  but  for  the  alleged  negligence  on'  the  part  of 
the  defendant.  The  law  is  not  satisfied  by  proof  that  the  box 
could  have  been  more  readily  handled,  or  more  safely  operated 
if  it  had  been  equipped  with  wheels  instead  of  runners.  The 
plaintiff  must  not  only  go  on  and  show  the  causal  connection 
between  the  fall  and  the  ineptitude  of  the  appliances,  but 
also  that  the  latter  played  the  controlling  part  in  producing 
the  injuries  exclusive  of  any  other.  Common  experience  in 
the  use  of  runners  is  enough  to  show  their  suitability  for 
moving  vehicles  over  snow  and  ice,  if  not  to  offset  the  claim 
of  negligence  in  their  use  at  the  particular  time,  place  and 
situation  stated.    The  fact,   too,  that  deceased  did   slip   and 
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fall  is  sufiScient  to  allow  the  inference  that  the  occurrence 
may  have  been  due  to  that  alone.  There  is  also  the  presump- 
tion that  the  employer  has  discharged  his  duty  to  the  em- 
ployee when  he  has  used  ordinary  care  and  diligence  to  supply 
him  with  suitable  instrumentalities  with  which  to  work — a 
presumption  recognized  by  text-writers  on  the  law  of  negli- 
gence. In  Thompson  on  Negligence  (second  edition),  section 
3864,  we  find  the  following:  "In  an  action  by  an  employee 
against  his  employer  for  injuries  sustained  by  the  former  in 
the  course  of  his  employment  from  defective  appliances,  the 
presumption  is  that  the  appliances  were  not  defective,  and, 
when  it  is  shown  that  they  were,  then  there  is  a  further  pre- 
sumption that  the  employer  had  no  notice  or  knowledge  of 
this  act,  and  was  not  negligently  ignorant  thereof."  The 
defendant  is  entitled  to  the  advantage  of  the  presumption  that 
he  had  performed  his  duty,  until  the  contrary  appears.  (For- 
quer  v.  Slater  Brick  Co.,  37  Mont.  426,  97  Pac.  843;  Boyd  v. 
BlumetUJuU  &  Co.,  3  Penne.   (Del.)   564,  52  Atl.  330.) 

The  plaintiff  was  obliged  to  show,  by  a  preponderance  of 
the  evidence,  that  the  defendant  had  failed  to  perform  its 
duty,  in  the  particulars  charged,  and  that  in  consequence 
thereof  the  deceased  sustained  the  injuries  alleged.  {Penn- 
sylvama  etc.  v.  Whitcomb,  111  Ind.  212,  12  N.  E.  380;  PeU 
lerin  v.  IrUernational  Paper  Co.,  96  Me.  388,  52  Atl.  842; 
CahUl  V.  HUton,  106  N.  Y.  512,  13  N.  E.  339 ;  4  Thompson  on 
Negligence,  sec.  3866;  Wood  on  Master  &  Servant,  sees.  345, 
346.) 

In  the  selection  of  tools  and  appliances,  discretion  is 
[4]  left  by  law  to  the  employer,  subject  only  to  the  condition 
that  therein  he  must  refrain  from  exposing  the  employee  to 
risks  beyond  what  reasonable  care  and  prudence  demand. 
The  law  upon  this  question  was  declared  by  this  court  in 
Cwmmings  v.  Reins  Copper  Co.,  40  Mont.,  on  page  617,  107 
Pac.  910,  as  follows:  **The  rule  of  law  by  which  the  conduct 
of  the  employer  toward  his  employees  is  governed  is  that  of 
ordinary  care;  that  is,  such  care  as  would  be  exercised  by 
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an  ordinarily  prudent  man  engaged  in  the  game  business.  He 
must  observe  this  rule  in  selecting  the  tools  and  appliances 
which  he  furnishes  to  his  employees  to  be  used  in  performing 
their  work.  When  he  has  done  so,  he  has  fully  discharged  his 
duty  in  this  behalf.  He  is  not  bound  to  furnish  the  best 
appliances,  nor  the  safest,  nor  to  provide  the  best  method  for 
their  operation,  in  order  to  save  himself  from  responsibility 
for  accidents  resulting  from  their  use.  If,  at  the  time  an  ap- 
pliance is  selected,  it  is  in  general  use  and  reasonably  adapted 
to  the  purpose  for  which  it  is  employed,  the  continuance  of 
its  use  does  not  in  itself  indicate  negligence,  even  though 
there  may  be  safer  devices  used  by  others  to  accomplish  the 
same  purpose.''  (Citing  cases.  See,  also,  Forquer  v.  Slater 
Brick  Co,,  supra.)  The  rule  above  announced  has  since 
been  given  confirmation  in  Wallace  v.  Chicago  etc.  Ry.  Co,, 
48  Mont.  427,  138  Pac.  499,  and  is  no  longer  open  to  dispute. 
Negligence  cannot  be  attributed  to  the  defendant  in  placing 
the  appliance  upon  runners  instead  of  wheels,  unless  it  be 
shown  in  evidence  that  runners  were  not  only  unsuitable  for 
the  work,  but  that  their  use  exposed  the  employee  to  unneces- 
sary risks  which  the  employer  had  good  reason  to  apprehend. 
The  next  ground  of  negligence  alleged  is  that  the  push 
[6]  administered  to  the  box  by  the  fellow-employee  was  so 
sudden  and  so  violent  that  it  caused  deceased  to  lose  his 
balance  and  fall.  The  evidence  fails  to  prove  it.  It  is  not 
shown  that  unusual  force  was  applied  by  the  fellow-worker 
assisting  in  starting  the  box.  The  evidence  of  the  only  man 
who  participated  in  moving  it  (Peter  George)  was,  that  he 
pushed  the  box  *'as  he  always  did'*;  that  he  **did  not  push 
it  any  harder  then  than  he  thought  was  necessary  to  move 
it" — amoved  it  just  as  he  had  before.  Giving  this  evidence  all 
the  force  to  which  it  is  entitled,  its  effect  is  to  negative  the 
use  of  violence — ^not  to  prove  it.  Indeed,  it.  affords  very  good 
ground  for  the  inference  that  the  fall  was  due,  either  to  the 
carelessness  of  the  deceased  in  failing  to  observe  the  condi- 
tions under  which  he  was  working,  or,  what  is  just  as  probable, 
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the  smooth  condition  of  the  bottom  of  his  footwear — a  condi- 
tion likely  to  precipitate,  rather  than  to  retard,  a  fall.  At 
the  moment  of  the  fall,  deceased  was  pulling  on  the  rope, 
facing  the  box  and  in  full  view  of  its  entire  operation,  in- 
cluding his  co-worker,  from  all  of  which  it  may  be  fairly 
inferred  that,  had  he  been  exercising  the  degree  of  vigilance 
his  own  safety  required,  he  might  have  avoided  the  fall  alto- 
gether. Upon  this  condition  of  the  proof,  the  presumption 
that  the  employer  had  used  due  care  in  the  selection  of  fellow- 
servants  and  the  instrumentalities  for  the  work  in  hand,  has 
not  been  overcome,  and  the  negligence  claimed  to  have  been 
the  proximate  cause  of  the  injuries  suffered  has  not  been 
proven.  The  conditions  and  circumstances  attending  the 
occurrence,  bring  the  case  well  within  the  rule  applicable 
here,  announced  in  the  case  of  Markinovich  v.  Northern 
Pacific  Ry.  Co.,  55  Mont.  144,  174  Pac.  184,  as  follows:  *'It 
is  elementary  that  the  master  is  not  responsible  for  an  injury 
to  his  servant  which  results  proximately  from  the  manner 
in  which  the  servants  do  their  work.  He  is  not  required  to 
supervise  the  disposition  of  his  working  force  in  carrying 
out  the  details  of  the  employment,  any  more  than  he  is 
required  to  direct  workmen  in  the  use  of  simple  tools  and 
appliances.     (4  Labatt  on  Master  &  Servant,  sec.  1528.)'* 

The  allegation  of  failure  on  the  part  of  the  defendant 
[6]  to  adopt  rules  for  the  government  of  the  employees  in 
the  operations  then  under  way  does  not  amount  to  negligence. 
TJie  work  involved  was  neither  complex,  difficult  nor  dan- 
gerous. Nowhere  was  it  shown  that  its  nature  made  it  neces- 
sary for  the  defendant  to  enact  rules.  Its  failure  to  do  so 
was  not  negligence,  and  could  not  be  characterized  as 'such, 
unless  it  was  made  to  appear  from  the  nature  of  the  work 
that  the  employer,  in  the  exercise  of  reasonable  care  for  the 
safety  of  the  men,  should  have  foreseen  and  appreciated  the 
necessity  for  such  rules.     (26  Cyc.  1157,  ''Rules.") 

If  it  can  reasonably  be  found  that  the  deceased  was 
[7]     without  fault  in  not  anticipating  the  sudden  movement 
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of  the  box,  oan  it  be  that  the  defendant  tvas  in  fault  in  not 
apprehending  the  same  thing,  and  in  not  warning  deceased 
to  beware  of  dangers  his  own  senses  ought  to  have  told  him 
required  apprehension!  The  answers  to  the  inquiries  whether 
the  defendant's  knowledge  of  the  danger  to  be  apprehended 
was  greater  than  the  deceased  had  reason  to  expect,  and 
whether  the  requirements  declared  to  be  indispensable  by  this 
court  have  been  met,  can  be  found  in  Scheytt  v.  Oallatin  Vol' 
ley  MUUng  Co.,  54  Mont.  572,  172  Pac.  323.  There  it  was 
held  to  be  **  incumbent  upon  the  plaintiff  to  furnish  the  jury 
substantial  proof  of  the  defective  and  dangerous  condition 
resulting  from  the  defendant's  negligence,"  and,  having 
failed  to  do  so,  he  had  left  the  jury  to  speculate  as  to  what 
did  cause  his  injuries.  That  is  plaintiff's  precise  situation 
here,  as  will  be  readily  seen  by  an  application  of  the  very 
pointed  remarks  of  Chief  Justice  Brantly  to  the  case  in 
hand,  as  follows:  ''The  burden  is  not  sustained  if  the  evi- 
dence furnishes  the  basis  for  two  equally  permissible  con- 
clusions as  to  what  caused  the  injuries,  one  of  which  speaks 
negligence  on  the  part  of  the  defendant,  while  the  other  is 
wholly  inconsistent  with  it,  and  points  to  some  other  efficient 
proximate  cause."  (Citing  five  of  our  own  cases.)  To  hold 
that  the  plaintiff  had  established  the  negligence  of  the  defend- 
ant as  charged  would  be  equivalent  to  making  the  employer 
liable  as  an  insurer  upon',  evidence  which  signally  fails  to 
point  to  any  one  of  the  three  ''equally  permissible  con- 
clusions as  to  what  caused  the  injuries."  At  the  close  of  the 
evidence  the  defendant  was  entitled  to  a  directed  verdict  in 
its  favor.    To  deny  it  was  fatal  error. 

Since  it  is  apparent  that  plaintiff  has  produced  all  the  evi- 
dence available  on  the  subject,  the  judgment  and  order 
appealed  from  are  reversed,  with  directions  to  dismiss  the  com- 
plaint 

Reversed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Rey- 
nolds, Hollow  AY  and  Galen  concur  in  the  result  reached 
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Probate  Proceedings  —  Administrators  —  Persons  Entitled  io 
Letters — WitJidraival  of  Petition — Effect  on  Right  to  Norn- 
inaie — Striking  Petition  Without  Hearing — Supervisory  Con" 
irol — Mandam/us — Decrees — Collateral  Attack — Jurisdiction. 

Probate  Proceedings — Petition   for  Letters — OoUateral   Attack  on  Decree 
of  Divorce — Jurisdiction. 

1.  Held,  that  the  district  court,  sitting  in  probate  for  the  pur- 
pose of  hearing  the  petition  of  the  widow  of  a  decedent  for  letters 
of  administration  and  a  counter-petition  filed  bj  his  mother,  was 
without  authority  to  entertain  ajui  determine  a  collateral  attack 
upon  a  decree  of  divorce  granted  the  widow  from  a  former  hus- 
band prior  to  her  marriage  to  decedent. 

Same — ^Letters   of   Administration — Nomination   of   Administrator — ^Rights 
of    Widow. 

2.  Under  Election  7432,  Revised  Codes,  the  surviving  wife  of  a  dece- 
dent is  pfima  fade  entitled  to  have  letters  of  administration  issued 
to  her  or  some  competent  person  designated  bj  her,  in  preference 
to  the  mother  of  decedent. 

Same — ^Withdrawal    of    Petition    for  Letters — Effect    on   Right   to    Nom- 
inate  Administrator. 

3.  Withdrawal  of  her  petition  for  letters  of  administration,  a 
counter-petition  to  which  had  been  filed,  did  not  deprive  the  widow 
of  the  decedent  of  her  right,  before  hearing  on  the  petitiona,  to 
nominate  a  suitable  person  to  act  for  her  as  administrator. 

Same — Striking   Petition    Without   Hearing   on   Merits — ^Void    Order. 

4.  Where  the  district  court,  sitting  in  probate,  instead  of  hearing 
a  petition  for  letters  of  administration,  a  counter-petition  and  a 
motion  to  strike  the  original  petition  from  the  files,  together,  aa 
required  by  section  7441,  Revised  Codes,  simply  heard  and  granted 
the  motion  to  strike,  its  action  was  without  authority  of  law^  and 
void. 

Supervisory  Control — ^Will  Issue,  When. 

5.  The  writ  of  supervisory  control  is  in  the  nature  of  a  sum- 
mary appeal,  and  will  issue  only  where  there  is  no  plain,  speedy 
or  adequate  remedy  at  law  by  appeal  or  other  constitutional 
writ;  hence,  where  writ  of  mandate  affords  adequate  relief,  super- 
visory control  will  not  issue. 


2.  Right  of  person  entitled  to  administer  to  nominate  adminis- 
trator to  exclusion  of  person  next  entitled  to  appointment,  see  notes 
in  17  Ann.  Oaa.  948;  Aim.  Oaa.  1914A,  1014. 


506  Stam  ex  rel.  Peel  v.  District  Court.    [Mar.  T.  ^1 

[59  Mont.  505.] 

Probate    Proceedings — ^l^etition    for    Letters — ^Nonaction   by   Court — Man- 
damus Proper  Remedy. 

6.  While  ordinarily  mandamus  does  not  lie  to  correct  an  error  of 
the  district  court,  yet  where  its  erroneous  action  was  tantamount 
to  refusal  to  act — as  where,  on  motion,  it  struck  a  petition  for 
letters  of  administration  from  the  files  without  affording  an  op- 
portunity to  petitioner  to  be  heard  on  the  merits,  a  duty  speciaBy 
enjoined  upon  it  by  law — mandamus  ia  the  proper  remedy  to  com- 
pel  restoration   of   the   petition   to   the  flies. 

Original  application,  by  the  State,  on  the  relation  of  Rich- 
ard Peel  and  Alfie  EUing,  relators,  against  the  District  Court 
of  the  Fifth  Judicial  District,  in  and  for  the  County  of 
Madison,  and  Joseph  B.  Jackson,  a  Judge  of  the  Second  Dis- 
trict, presiding,  for  writ  of  supervisory  control  or  other  ap- 
propriate writ,  to  compel  respondents  to  restore  to  the  files  cer- 
tain  papers  erroneously  ordered  stricken  in  the  case  of  In  re 
Estate  of  Horace  B.  EUing,  Deceased.  Writ  of  mandate  ordered 
to  issue. 

Messrs,  Templeman  c6  Banner,  Messrs.  Stewart  &  Brown  and 
Mr.  Oeo.  R,  AUen,  for  Relators,  submitted  a  brief;  Mr.  Sydney 
Banner  and  Mr.  B.  V.  Stewart  argued  the  cause  orally. 

It  is  our  view  that  supervisory  control  is  the  proper  remedy 
here,  because  the  court  below  has  (a)  acted,  (b)  within  juris- 
diction (c)  in  manifest  error,  (d)  not  otherwise  adequately 
remediable,  (e)  to  the  immediate  and  lasting  prejudice  of 
the  relators.  To  meet  such  a  situation  the  writ  of  supervisory 
control  was  devised;  it  will  meet  that  situation  and  no  other 
will.  {In  re  Weston,  28  Mont.  207,  72  Pac.  512 ;  State  ex  rel. 
Jerry  v.  District  Court,  57  Mont.  328,  188  Pac.  365;  State  ex 
rel.  CarroU  v.  District  Cowrt,  50  Mont.  428,  147  Pac.  612; 
State  ex  rel.  Mannix  v.  District  Court,  51  Mont.  310,  152  Pac. 
753;  State  ex  rel.  Hublert  v.  District  Court,  54  Mont.  472, 
171  Pac.  784 ;  State  ex  rel.  Zosel  v.  District  Court,  56  Mont 
578,  185  Pac.   1112.) 

6.  Scope  of  remedy  of  mandawAis  with  respect  to  judicial  officen 
and  tribunals,  see  note  in  98  Am.  St.  Bep.  S90. 

Mandamus,  to  compel  court  to  assume  or  exercise  jurisdiction  where 
it  has  erroneously  dismissed  the  cause  or  refused  to  proceed  on  the 
ground  of  supposed  lack  of  jurisdiction,  see  note  in  4  A.  L.  B.  582. 
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It  is  not  to  be  forgotten  that  the  orders  here  questioned 
are  orders  granting  motions  to  strike  from  the  files.  Such  an 
order  is  not  among  those  enumerated  in  the  statute,  and 
prima  facie  an  appeal  from  it  will  not  lie.  (Rev.  Codes,  sec. 
7098;  Tudhy's  Estate,  23  Mont.  305,  58  Pac.  722.)  It  may 
be  suggested,  however,  that  the  orders  are  in  legal  effect 
an  order  denying  letters  of  administration  which  by  the  same 
statute  are  appealable.  We  answer,  first,  that  such  assertion 
would  be  unwarranted  because,  though  the  orders  have  that 
result,  the  court  below,  with  the  statute  before  it  (Rev. 
Codes,  sec.  7441)  requiring  it  to  hear  contesting  petitions 
together,  declined  so  to  hear  the  petition  of  Peel,  but  struck 
it  from  the  files  as  unworthy  of  hearing  and  consideration. 

Again,  assuming  for  argument's  sake  that  the  order  in  ques- 
tion could  be  considered  as  one  denying  letters  of  administra- 
tion, this  court,  in  Staie  ex  rel.  Cotter  v.  District  Court,  49 
Mont.  146,  140  Pac.  732,  held,  or  at  least  declared,  that  "there 
being  no  appeal"  from  an  order  denying  letters  of  administra- 
tion, the  order  should  be  annulled  on  supervisory  control. 

It  may  be  further  suggested  that  as  supervisory  control  is 
the  "last  refuge"  in  the  way  of  writs,  there  must  be  a  situa- 
tion to  which  no  other  special  proceedings  will  apply.  We 
submit  that  the  feasibility  of  any  other  special  proceeding 
must  be  determined  by  the  same  standards  as  are  applied  to  the 
case  of  an  appeal,  and  so  mieasured,  none  of  them  is  plain 
and  adequate.  The  only  special  proceedings  which  could  by 
any  possibility  be  considered  are  prohibition,  certiorari  and 
mandamus.  Prohibition  does  not  lie,  for  the  reason  that  there 
is  nothing'  to  arrest.  The  court  below  has  functioned ;  what 
is  done  is  done  (Rev.  Codes,  sec.  7727  et  seq.).  Certiorari 
does  not  lie  for  the  reason  that  no  excess  of  jurisdiction  has 
happened.  The  court  below  has  jurisdiction  of  this  estate, 
and  power  to  determine  all  motions  arising  therein;  that  he 
determined  erroneously  creates  no  need  for  certiorari.  Marin 
damns,  as  addressed  to  an  inferior  tribunal,  acting  judicially, 
may  command  action,  but  not  the  kind  of  action;  it  may  say 
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** decide,"  but  not  ** decide  thus."  What  would  the  writ 
command  the  court  to  dof  We  have  had  action  and  decision 
by  the  court,  and  need  no  more  of  the  same  sort.  What  wc 
seek  is  to  have  undone  what  has  been  done;  but  to  ask  that 
an  order  be  vacated  because  it  is  wrong  is  not  to  seek  action 
within  the  purview  of  mandamus,  or  at  all,  except  in  a 
negative  way.  However,  assuming  mandamibs  to  be  available, 
our  petition  is  certainly  broad  enough  to  invoke  it;  it  is 
verified,  therefore  in  effect  an  affidavit,  and  it  contains  every 
essential   allegation. 

It  is  apparent  from  sections  7432,  7447,  and  7450,  Revised 
Codes,  without  the  aid  of  judicial  decision,  that  the  purpose 
was  (a)  to  give  to  the  surviving  spouse  the  absolute  right, 
beyond  the  discretion  of  the  court  to  deny,  to  administer  in 
person  or  by  competent  nominee,  and  (b)  that  when  anyone 
else  shall  have  been  appointed,  such  appointment  is  revocable 
at  the  instance  of,  and  letters  are  issuable  to,  the  spouse,  his 
or  her  competent  nominee.  These  sections  were  borrowed 
from  California,  and  the  judicial  interpretation  of  that  state, 
as  well  as  this,  has  been  to  the  same  effect.  {In  re  Black- 
hum's  Estate,  48  Mont.  179,  137  Pac.  381 ;  State  ex  rd.  Cotter 
V.  District  Court,  49  Mont.  146,  140  Pac.  732;  In  re  Infelise's 
Estate,  51  Mont.  18,  149  Pac.  365;  State  ex  rel  Eakins  ▼. 
District  Covrt,  34  Mont.  226,  85  Pac.  1022;  In  re  Skid's 
Estate,  120  Cal.  611,  52  Pac.  808;  Estate  of  Dorris,  93  Cal. 
611,  29  Pac.  244;  Estate  of  Aldrich,  147  Cal.  343,  81  Pac. 
1011;  Estate  of  Daw,  132  Cal.  309,  64  Pac.  402.)  The  right 
thus  given  is  not  a  mere  shadowy  or  formal  thing,  but  some- 
thing substantial  which  can  be  exhausted  only  by  fruition. 
If,  as  said  the  court  in  Skid's  EstcUe,  the  mere  fact  of  re- 
questing the  appointment  of  somebody  else  would  not,  as 
a  matter  of  law,  estop  the  widow  from  revoking  her  request, 
how  can  the  mere  fact  of  requesting  the  appointment  for 
herself  (which  is  the  meaning  of  her  petition)  have  any 
greater  effect,   and   how   can   either   constitute   the    exercise, 
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waiver  or  substantial  fruition  of  a  right  so  solemnly  granted 
by  the  statute? 

We  are  f amiliar^  of  course,  with  the  rule  that  as  between 
the  widow  and  one  who,  upon  her  nomination,  has  applied 
for  letters  of  administration,  her  right  to  personally  admin- 
ister is  ended,  so  long  as  she  continiies  to  serve;  but  this  is 
upon  the  theory  that  he  is  her  representative,  and  that  she, 
by  her  nomination,  waived  her  personal  right  in  his  favor, 
and  having  encouraged  him  to  go  to  the  expense  and  trouble 
of  applying  for  the  oflSce,  she  would  be,  upon  general  prin- 
ciples, estopped  from  withdrawing  her  renunciation  or  assent. 
(Esme  of  Kirtlan,  16  Cal.  162;  In  re  BedeU's  Estate,  97  Cal. 
339,  32  Pac.  323;  SUvar's  Estate,  5  Cal.  Unrep.  494,  46  Pac. 
296.)  That  it  is  not  a  waiver  or  exercise  to  exhaustion  of 
the  widow's  prior  right  to  control  the  administration  merely 
to  file  a  petition  which  is  never  granted,  necessarily  follows 
from  the  statute  and  from  the  decisions.  Suppose  the  widow 
had  stood  upon  her  petition  instead  of  as  here  withdrawing 
it,  and  the  court,  regarding  her  as  incompetent,  should  deny 
it,  would  she  thereby  have  lost  her  right  to  nominate  some- 
one who  is  competent!  The  authofities  are  all  to  the  con- 
trary.  How,  then,  can  she  be  foreclosed  by  merely  filing  a 
petition  which  is  neither  granted  nor  denied  but  is  withdrawn 
for  the  very  purpose  of  more  eflFectively  asserting  her  right 
by  the  nomination  of  someone  against  whom  no  reasonable 
objection  could  be  urged  t 

The  district  judge,  sitting  in  probate,  on  the  hearing  of 
motions  to  strike  from  the  files,  erred  in  taking  evidence  by 
way  of  collateral  attack  upon  the  judgment  of  a  court  of 
general  jurisdiction.  **A  court  of  probate  is  a  court  of  lim- 
ited jurisdiction.  It  cannot  entertain  even  a  direct  attack 
upon  any  final  order,  decree  or  judgment  not  entered  by  it- 
self; this  can  only  be  done  by  the  district  court  sitting  with 
plenary  powers  in  the  exercise  of  its  civil  jurisdiction.*'  (In 
re  Pepin's  Estate,  53  Mont.  240,  247,  163  Pac.  194;  In  re 
Trimm,  30  Misc.  Rep.  493,  63  N.  Y.  ^upp.  952;  Ward's  Estate, 
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59  Misc.  Rep.  328,  112  N.  Y.  Supp.  382.)  The  motions  to 
strike  from  the  files  were  in  eflfeet  a  demurrer  for  lack  of 
sustenance  or  for. want  of  proper  parties.  To  take  evidence  in 
support  of  such  a  demurrer  is  indeed  unusual;  to  direct  it 
to  the  overthrow  of  the  judgment  of  a  court  of  general  juris- 
diction is  daring,  but  to  have  that  done  in  probate  is  over- 
whelming. Whatever  rights  the  mother  of  decedent  may  now 
have,  and  however  they  may  conflict  with  those  now  asserted 
by  Alfie  EUing,  they  had  no  existence  in  1902,  when  Alfie 
secured  a  decree  of  divorce  from  her  former  husband.  What- 
ever rights  she  has  accrued  when  Horace  EUing  died  in  1920, 
and  eighteen  years  after  the  ^judgment  in  question.  One 
whose  rights  accrue  after  a  judgment  is  rendered  cannot 
attack  the  judgment.  (In  re  Pepin's  Estate,  53  Mont.  249, 
163  Pac.  104;  Hogg  v.  Link,  90  Ind.  346;  Johns  v.  Paitee, 
55  Iowa,  665,  8  N.  W.  663;  Brace  v.  Beid,  3  G.  Greene 
(Iowa),  422;  Smith  v.  Elliott,  56  Pla.  849,  47  South.  387; 
23   Cyc.   1068.) 

Mr,  M.  M.  Duncan  and  Mr.  Edgar  P.  Beid,  for  Respondents, 
submitted  a  brief;  Mr.  Duncam,  argued  the  cause  orally. 

This  court  has  uniformly  held  that  where  there  is  a  right 
of  appeal,  a  writ  of  supervisory  control  will  not  issue,  and 
is  only  issued  to  correct  rulings  made  by  lower  courts  acting 
within  jurisdiction,  but  erroneously  where  there  is  not  an 
appeal,  or  the  remedy  by  appeal  cannot  aflford  adequate  relief, 
and  gross  injustice  is  threatened  as  the  result  of  such  ruling. 
{State  ex  rd.  Clark  v.  District  Court,  30  Mont.  442,  76  Pac. 
1005;  State  ex  rel.  Morse  v.  District  Court,  29  Mont.  230,  74 
Pac.  412;  State  ex  rel.  Topley  v.  District  Court,  54  Mont.  461, 
171  Pac.  273;  State  ex  rel.  Carroll  v.  District  Court,  50  Mont 
428,  147  Pac.  612 ;  State  ex  rel.  Whiteside  v.  First  Judicial  Dis- 
trict Court,  24  Mont.  539,  63  Pac.  395;  State  ex  rel.  King  v. 
Second  Judicial  District  Court,  24  Mont.  494,  62  Pac.  820; 
State  ex  rel.  Mannix  v.  District  Court,  51  Mont.  310,  152 
Pac.   753.) 
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In  the  case  at  bar  the  order  complained  of  was  a  refusal  to 
grant  to  the  petitioner,  Richard  Peel,  letters  of  administra- 
tion, and  as  such  is  appealable  under  subdivision  3  of  section 
7089  of  the  Revised  Codes.  Whenever  any  decree,  order, 
appointment,  grant  or  denial  is  made  by  any  judge  of  probate 
which  concludes  the  interest  of  a  party,  or  which  may  be 
final  upon  the  question  and  is  a  matter  of  record,  the  statute 
gives  an  appeal.  (Notes  to  Craighead  v.  Alexander,  Ann.  Cas. 
1913C,  p.  850;  3  C.  J.  569,  and  cases  cited.)  Should  it,  how- 
ever, be  held  that  the  orders  complained'  of  are  not  at  this 
time  appealable  under  section  7098,  Rev.  Codes,  yet  it  can- 
not be  said  that  an  appeal  would  not  lie  under  section  7113 
after  an  order  is  made  appointing  an  administrator  of  the 
estate  in  question.  {State  ex  rel.  Shores  v.  District  Court, 
27  Mont.  349,  71  Pac.  159;  State  ex  rel.  Moore  v.  Second 
Judicial  District  Court,  25  Mont.  31,  63  Pac.  686.) 

The  contention  of  respondents  is  that  Alfie  EUing,  if  she 
had  a  right  to  nominate  an  administrator  of  the  said  estate, 
has  waived  that  right.  The  record  shows  that  she  has  filed 
a  petition  for  her  own  appointment  as  administratrix  of  said 
estate,  and  our  contention  is  that  her  petition  is  still  on  file, 
and  has  not  been  disposed  of,  and  by  the  filing  of  her  own 
petition  for  her  own  appointment  she  thereby  waived  the  right 
to  nominate  another  for  administrator  of  the  said  estate. 
(In  re  Blackburn's  Estate,  48  Mont.  179,  137  Pac.  381.)  The 
case  of  Smith  v.  Lurty,  107  Va.  548,  59  S.  E.  403,  arose  under 
a  statute  similar  to  the  statute  of  this  state.  A  husband 
died  leaving  a  will  appointing  an  executor.  The  executor  re- 
fused to  qualify;  thereupon  the  widow  moved  the  court  to 
grant  her  letters  of  administration  with  the  will  annexed,  and 
in  case  it  be  denied,  then  to  grant  letters  to  her  nominee, 
when  she  was  ready  to  announce  to  the  court.  The  petition 
was  opposed  by  other  legatees  and  devisees.  Upon  the  hear- 
ing the  court  overruled  the  petition  of  the  widow  and  denied 
her  letters  of  administration.  The  widow  then  sought  to 
nominate   another  to   whom   letters  should   be   granted.    The 
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court  refused  to  grant  letters  to  her  nominee  on  the  ground 
of  waiver.  (See,  also,  In  re  Lowe's  Estate,  178  Cak  111,  172 
Pac.  583;  SMivan's  Estate,  25  Wash.  430,  65  Pac.  793;  In 
re  SUvar's  Estate,  5  Cal.  Unrep.  494,  46  Pac.  296;  State  v. 
Bomjue,  136  Mo.  App.  650,  118  S.  W.  1188.)  It  will  there- 
fore be  seen  that  a  surviving  spouse  may  waive  her  right  to 
nominate,  and  the  waiver  cannot  be  different  from  any  other 
kind  of  a  waiver,  as  was  said  in  the  Blackburn  Case, 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court 

This  is  an  original  proceeding  .wherein  a  writ  of  super- 
visory control  or  other  appropriate  writ  is  sought,  directed 
to  the  district  court  of  Madison  county  and  Joseph  B.  Jackson, 
acting  judge  thereof. 

An  order  to  show  cause  was  issued  on  the  filing  of  the 
[1]  verified  petition  herein  and  the  case  came  on  for  hear- 
ing and  argument  on  motion  to  quash  the  order  and  dismiss 
the  petition.  It  appears  that  Horace  5.  EUing,  a  resident 
of  Madison  county,  died  on  September  22,  1920,  leaving  estate 
therein.  At  the  time  of  his  death  he  was  forty-three  years 
old,  and  died  intestate.  On  October  13,  1920,  Alfie  Elling, 
claiming  to  be  his  widow,  filed  her  petition  for  letters  of 
administration  of  the  estate;  to  this  petition  Mary  B.  Elling, 
mother  of  the  decedent,  filed  objections  and  nominated  G.  G. 
Wheat  as  her  candidate  for  letters  and  on  November  13  he 
filed  his  petition  praying  for  the  issuance  to  him  of  letters 
of  administration.  Thereafter,  on  November  30,  Alfie  Elling 
filed  with  the  clerk  of  the  court  a  praecipe  withdrawing  her 
application  for  letters,  and  filed  in  lieu  thereof  her  nomination 
of  the  relator,  Richard  Peel,  who  at  the  same  time  filed  his 
petition  praying  for  the  issuance  to  him  of  letters  of  admin- 
istration based  upon  her  nomination.  Both  petitions  were  set 
for  hearing  on  December  10,  1920.  On  that  date,  G.  G. 
Wheat,  as  such  petitioner,  filed  motions  to  strike  from  the  files 
Alfie  Elling 's  nomination  of  Richard  Peel  and  Peel's  petition 
for  letters  of  administration;  and  on  the  same  day  the  motions 
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were  brought  on  for  hearing  and  evidence  taken  by  the  court  in 
support  thereof.  Later  both  the  motions  were  by  the  court 
granted.  The  petitions  and  counter-petitions  filed  were  not 
then,  or  at  all,  otherwise  heard,  considered  or  decided;  and  it 
is  the  orders  made  and  entered  sustaining  these  motions  to 
strike  of  which  complaint  is  made.  The  contention  upon  the 
motions  was,  in  substance,  that  Alfie  Elling,  having  petitioned 
for  letters  (though  later  withdrawing  same),  foreclosed  her 
right  to  nominate,  if  any  she  ever  had;  that  Alfie  Elling  was 
never  entitled  to  make  such  nomination;  that  she  had,  on 
June  20,  1902,  undergone  a  marriage  ceremony  with  Horace 
B.  Elling  and  from  that  time .  sustained  with  him  the  relation 
of  husband  and  wife,  yet  she  never  was  his  wife  and  is  not 
his  widow  because,  at  the  time  of  her  marriage  with  him,  she 
was  the  lawful  wife  of  another.  It  was  conceded  that  prior 
to  the  marriage  ceremony  she  had  secured  from  the  district 
court  of  Madison  county,  Montana,  what  appears  to  be  a 
decree  of  divorce  from  her  previous  husband,  Theodore  John- 
son, and  the  contention  made  in  support  of  the  motions  to 
strike  consists  of  a  collateral  attack  upon  the  leigality  of  the 
decree  of  divorce. 

In  our  opinion,  the  only  question  of  several  presented  which 
we  are  called  upon  to  decide  is  whether  the  district  court, 
sitting  in  probate  on  the  hearing  of  preliminary  motions,  was 
authorized  to  entertain  and  determine  a  collateral  attack  made 
upon  the  judgment  of  a  court  of  competent  jurisdiction,  thus 
'  depriving  relators  of  opportunity  to  participate  in  the  final 
hearing,  and  permit  them,  should  fhey  desire,  to  make  a  record 
upon  which  the  merits  of  the  application  might  be  presented 
to  this  court  for  review  on  appeal.  Solution  of  this  question 
necessarily  involves  the  remedy  applicable. 

It  is  manifest  from  the  recitals  contained  in  the  petition 
before  us  that  Richard  Peel  is  entitled  to  a  hearing  upon  the 
merits  of  his  petition  for  letters,  nominated  as  he  was  by 
Alfie  Elling,  claiming  to  be  the  widow  of  Horace  B.  EUing, 
deceased.    It  appears  to  us  that  the  court  acted  arbitrarily 
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and  withoHt  warrant  in  legal  procedure  when,  by  its  orders, 
the  relators'  petition  and  nomination  were  stricken  from  the 
files  on  motion,  without  according  them  a  hearing  upon  the 
merits.  They  were  clearly  entitled  to  their  day  in  court, 
which  was  denied  them  by  the  sustaining  of  the  motions  to 
strike. 

Section  7432  of  the  Bevised  Codes,  provides  in  part  as 
[2]  follows:  ''Administration  of  the  estate  of  all  decea^sed 
persons  dying  intestate,  must  be  granted  to  some  one  or  more 
of  the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  his  personal  estate  or  some  portion  thereof, 
and  they  are,  respectively,  entitled  therein  in  the  following 
order:  1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed.  ^.  The 
children.  3.  The  father  or  mother,'*  etc.  Upon  the  face  of 
Peel's  petition  for  letters,  and  of  his  nomination  as  admin- 
istrator, it  is  made  to  appear  that  Alfie  EUing  is  the  surviv- 
ing wife  of  the  deceased,  and,  as  such,  she  is  prima  fade 
entitled  to  have  letters  of  administration  issued  to  her,  or  to 
some  competent  person  by  her  designated,  in  preference  to 
the  surviving  mother  of  the  deceased.  As  pointed  out  under 
the  statute,  first  in  right  comes  the  widow,  or  some  competent 
person  whose  appointment  she  may  request,  and  then  the 
children,  if  any,  and  third,  the  mother. 

Alfie  EUing,  if  the  widow  of  Horace  B.  Elling,  deceased, 
has  an  absolute  right  to  control  in  limine  the  administration 
of  her  late  husband's  estate;  and  for  such  purpose  may 
either  administer  it  herself  or  nominate  some  competent  per- 
son in  whom  she  places  trust  and  confidence.  {In  re  Black- 
hum's  Estate,  48  Mont.  179,  137  Pac.  381;  State  ex  rel. 
Cotter  V.  District  Court ,  49  Mont.  146,  140  Pac.  732;  In  re 
Watson's  Estate,  31  Mont.  438,  78  Pac.  702.) 

There  is  no  merit  in  the  contention  made  by  counsel  that 
[3]  Alfie  Elling,  by  petitioning  to  have  letters  issued  to 
her  as  administratrix,  thereby  foreclosed  her  right  to  nominate 
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a  suitable  person  in  her  stead,  even  though  objections  were 
filed  against  her  appointment.  In  limine  she  had  the  right 
to  appointment,  as  the  surviving  wife  of  the  deceased,  or,  as 
an  alternative,  to  nominate  someone  in  her  stead.  {In  re 
Dolenty's  Estate,  53  Mont.  33,  161  Pac.  524.)  The  filing 
of  a  petition  by  her  for  the  issuance  of  letters  did  not  of 
itself  foreclose  her  rights  to  withdraw  her  petition  before  hear- 
ing and  to  nominate  another  person.  The  praecipe  filed 
with  the  clerk  of  the  court  for  the  withdrawal  of  her  petition 
for  letters  ipso  facto  worked  an  abandonment  of  her  petition, 
and  there  was  but  a  mere  clerical  duty  devolving  upon  the 
clerk  to  enter  its  dismissal.  The  mere  filing  of  the  praecipe 
for  withdrawal  before  hearing  was  all  that  was  necessary  to 
,render  it  functus  officio.  No  formal  order  by  the  court  was 
necessary.  It  is  no  different  thati  a  praecipe  for  the  issuance 
of  summons  or  subpoena  of  witnesses,  and  was  properly'  ad- 
dressed to  the  clerk.  Having  withdrawn  her  petition,  she  was 
in  position,  within  her  statutory  rights,  to  make  nomination 
of  another  person. 

Petition  for  the  issuance  of  letters  by  either  or  any  of 
[4]  the  parties  asserting  preference  rights  may  be  contested, 
but  in  that  event,  after  the  giving  of  the  notice  provided  for, 
the  court,  or  judge,  is  required  to  hear  the  petitions  together. 
(Sec.  7441,  Rev.  Codes.)  In  this  case,  instead  of  hearing  the 
petitions,  the  court  proceeded  to  hear  the  motions  to  strike 
from  the  files,  took  evidence  in  support  thereof,  and  at  the 
conclusion  of  such  hearing  ordered  the  petition  and  nomina- 
tion of  the  relators  stricken  from  the  files.  This  was  an 
anomalous  proceeding,  to  say  the  least,  and  is  without  author* 
ized  precedent  in  our  procedure.  It  is  as  much  without 
purpose  or  justification  as  would  be  the  taking  of  evidence 
on  hearing  of  a  demurrer.  The  relators  are  without  remedy 
by  appeal  (sec.  7098,  Rev.  Codes;  Tiiohy's  Estate,  23  Mont. 
305,  58  Pac.  722;  Raleigh  v.  District  Court,  24  Mont.  306, 
81  Am.  St.  Rep.  431,  61  Pac.  991),  nor  have  they  a  plain, 
speedy  or  adequate  remedy   in  the  ordinary   course  of  law. 
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But  what  is  the  proper  remedy  to  be  applied  t  The  relators 
ask  for* the  issuance  in  this  proceeding:  of  a  writ  of  super- 
visory control  or  other  appropriate  writ,  and  their  petition 
will  warrant  the  issuance  of  a  writ  of  mandate  under  the 
statute  {Id.,  sec.  7214)  if  that  shall  be  determined  the 
proper  remedy. 

The  writ  of  supervisory  control  is  in  the  nature  of  a 
[6]  si\mmary  appeal,  and  the  last  refuge  whereby  relief 
may  be  had.  It  will  issue  only  when  there  is  no  other  plain, 
speedy  or  adequate  remedy  at  law  by  appeal  or  other  constitu- 
tional writ.  {State  ex  rel.  Whiteside  v.  First  Jydidal  District 
Covrt,  24  Mont.  539,. 63  Pac.  395;  In  re  Weston,  28  Mont 
207,  72  Pac.  512;  State  ex  rel.  Carroll  v.  District  Court,  50 
Mont.  428,  147  Pac.  612 ;  State  ex  rel.  Mannix  v.  District  Court, 
51  Mont.  310,  152  Pac.  753;  State  ex  rel.  Hublert  v.  District 
Court,  54  Mont.  472,  171  Pac.  784;  State  ex  rel.  Zosel  v. 
District  Covrt,  56  Mont.  578,  185  Pac.  1112;  State  ex  rel. 
Jerry  v.  District  Court,  57  Mont.  328,  188  Pac.  365.) 

In  State  ex  rel.  Whites^ide  v.  District  Court,  24  Mont.,  at 
l)age  562  (63  Pac.  400),  Mr.  Chief  Justice  Brantly  laid  down 
the  correct  rule  respecting  the  issuance  of  this  writ  as 
follows:  ''As  the  appellate  jurisdiction  was  granted  for  the 
purpose  of  revision  and  correction,  and  the  original  jurisdic- 
tion under  these  writs  was  granted  to  enable  us  to  render 
such  relief  as  is  appropriate  under  them,  so  the  supervisory 
power  wais  granted  to  meet  emergencies  to  which  those  other 
'powers  and  instrumentalities  are  not  commensurate.  It  is 
independent  of  both,  and  was  designed  to  infringe  upon  the 
functions  of  neither.  *  •  *  Gases  may  arise  also  where  some 
relief  could  be  granted  under  some  one  of  the  other  original  writs 
named,  but  such  relief  would  not  be  complete  and  adequate 
because  of  some  error  which  could  not  be  corrected  by  means 
of  the  limited  functions  of  the  particular  writ,  while  the 
supervisory  power  is  unlimited  in  the  means  at  our  disposal 
for  its  appropriate  exercise. 
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The  writ  of  mandate  may  be  issued  by  ^this  court  to  any 
[6]  inferior  tribunal  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from  an 
office.  (Sec.  71^14,  Rev.  Codes.)  Ordinarily,  mandamus  will 
not  lie  to  correct  an  error  of  the  district  court  already  made ; 
but  in  this  instance,  the  court  has  not  acted,  but  has  refused 
to  act — that  is,  it  has  refused  to  hear  and  act  upon  the  peti- 
tion of  Richard  Peel  for  letters  of  administration,  based  upon 
his  nomination  made  by  Alfie  Elling,  alleging  herself  to  be  the 
widow  of  the  deceased.  The  determination  of  the  rights  of  the 
relators  upon  the  nomination  and  petition  is  an  act  which 
the  law  specially  enjoins  as  a  duty  upon  the  district  court, 
and  therefore  the  writ  of  mandamitis  will  lie.  (Caledonia  Ins. 
Co.  V.  Northern  Pac.  By,  Co,,  32  Mont.  46,  79  Pac.  544.)  Ac 
cordingly,  since  the  writ  of  mandamus  is  adequate  to  afford 
relief  in  the  case  presented,  the  writ  of  supervisory  control 
will  not   issue. 

Paraphrasing  the  language  of  Mr.  Justice  Pigott  in  the  case 
of  Raleigh  v.  District  Court,  24  Mont.,  at  page  311,  (81  Am.  St. 
Rep.  431,  61  Pac.  993),  as  applied  to  the  case  before  us,  Alfie 
Elling  possessed  the  absolute  right  to  withdraw  her  petition 
for  letters  before  hearing  and  to  nominate  another  person 
to  act  as  administrator.  The  district  court  struck  the  nomina- 
tion by  her  made  and  the  petition  for  letters  based  thereon, 
^made  by  Richard  Peel,  from  the^  files,  for  the  reason  that, 
,as  the  court  believed,  Alfie  Elling  w^u3  not  the  wife  of  the 
deceased  as  alleged;  but  the  law  specially  enjoined  upon  the 
district  court  the  duty  to  hear  the  relators'  petition  for  letters 
(sec.  7442,  Rev.  Codes),  and  to  refrain  from  striking  the 
same  from  the  files.  **  Refusal  to  take  jurisdiction,  or  after 
having  acquired  jurisdiction,  refusal  to  proceed  in  its  regular 
exercise,  or  the  erroneous  determination  of  a  preliminary 
question  of  law,  upon  which  the  court  refused  to  examine  the 
merits,  will  be  corrected  by  mandamAis.^*  '*A  distinction  is 
recognized  between  cases  where  it  is  sought  by  mandamus  to 
control  the  decision  of  an  inferior  court  upon  the  merits  of  a 
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cause,  and  cases  where  it  has  refused  to  go  into  the  merits 
of  the  action  upon  an  erroneous  construction  of  some  question 
of  law  or  of  practice,  preliminary  to  final  hearing."  (High's 
Extr.  Legal  Remedies,  sec.  151;  R.  C.  L.,  sees.  229,  234.) 

A  peremptory  writ  of  mandamus  will  issue,  commanding  the 
district  court  to  restore  to  the  files  the  nomination  made  hy 
Alfie  Elling  and  the  petition  of  Richard  Peel  for  letters  of 
administration  based  thereon,  and  to  proceed  to  a  hearing 
on  such  nomination  and  petition,  in  the  due  exercise  of  its 
jurisdiction. 

Writ  of  mandate  issued  forthwitJu 

Mb.  Chief  Justice  Bbantlt  and  Assocutb  Justices  Bby- 
NOLDS^  CooPEB  and  Holloway  concur. 


WILKINSON,  Appellant,  v.  LA  COMBE,  Rbspondbnt. 

(No.  4,796.) 
(Sabmitted   March   14,   1921.    Decided   April   20,   1921.) 

[197  Pac.  836.] 

Election  Contests — County  Offices — Statutes  amd  Statutory 
Construction — Repeal  hy  Implication — Com/mencemjewt  of 
Contest — Time — Bond — Failure  to  FUe  in  Time — Dismissal. 

Election  Contest — Statutes — Construction. 

1.  Under  the  rule  that  i^rhere  two  statutes  are  enacted  at  the 
same  time  upon  the  saine  subject,  thej  must  be  construed  together 
and  effect  given  to  both  if  possible,  held  that  the  provisions  of 
the  Primary  Law  (Laws  1913,  p.  570)  and  the  Corrupt  Practices 
Act  (Id.f  p.  593),  in  so  far  as  they  refer  to  election  contests, 
provide  a  complete  and  workable  system,  omitting  section  80  of 
the   Primary   Law. 

Statutory  Construction — Repeal  by  Implication. 

2.  Where  two  legislative  Acts  dealing  with  the  same  subject  are 
so  repugnant  as  to  be  irreconcilable,  or  the  later  one  is  inconsist- 
ent in  its  provisions  with  the  first  and  plainly  shows  upon  its  face 

■ 

1.  Construction  together  of  contemporaneous  statutes  in  pari  materiaf 
see  notes  in  18  Ann.  Gas.  424;  Ann.  Cas.   1915A,  186. 

2.  Repeal  of  statute  by  implication,  see  notes  in  14  Am.  Dec.  209; 
88  Am.  St.  Bep.  272. 
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that  it  was  intended  as  the  only  law  on  the  subject,  the  prior  stat- 
ute must  be   deemed  to   have  been  repealed  by  implication. 

Klection  Contest — Statutes  Applicable — ^Repeal  by  Implication. 
y  3.  Held,  under  the  above  rule  (par.  2)  that  section  30  of  the  Pri- 
mary Law  making  applicable  to  it  the  provisions '  of  sections  7234- 
7249,  Revised  Codes,  thus  creating  an  irreconcilable  conflict  with 
relation  to  election  contests  of  county,  township  or  municipal  offices, 
was  impliedly  repealed  by  the  Corrupt  Practices  Act,  the  latter  Act 
supplying  everything  to  which  reference  is  made  by  section  30. 

Statutory  Construction — ^Duty  of  Courts. 

4.  Of  two  admissible  constructions,  the  eourts  are  not  justified  in 
adopting  the  one  which  defeats  the  manifest  object  of  the  par- 
ticular statute. 

Election   Contest — County    Office — Time    for   Commencing. 

5.  Under  section  4Q  of  the  Corrupt  Practices  Act  an  election  con- 
test of  a  county  office  based  on  the  ground  that  illegal  votes  had 
been  cast  and  counted  for  the  contestee  in  numbers  sufficient  to 
change  the  result  must  be  commenced  within  forty  days  after  the 
county  clerk  delivers  the  returns  to  the  county  board  for  the  pur- 
pose of  being  canvassed. 

Same — ^Failure  to  File  Bond  in  Time — Dismissal 

6.  An  election  contest  is  not  commenced  unless  the  filing  of  the 
bond  required  by  section  48,  Corrupt  Practices  Act,  is  substan- 
tially contemporaneous  with  the  filing  of  the  petition;  hence  where 
the  petition  was  filed  on  November  20  and  the  last  day  on  which 
the  contest  could  be  commenced  was  on  December  15,  but  the 
bond  was  not  filed  until  December  22,  the  proceedings  were  prop- 
erly dismissed. 

'Appeal  from  District  Court,  Mineral  County;  Theodore 
Leniz,  Judge. 

-Elesction  Contest  by  R.  S.  Wilkinson  against  William 
La  C!ombe.  From  the  judgment  of  dismissal,  contestant  ap- 
peals.   Afibmed« 

Mr.  Harry  H.  Parsons  and  Mr.  Arthur  A.  Brown,  for  Ap- 
pellant, submitted  a  brief,  and  one  in  reply  to  that  of  Re- 
spondent^ Mr.  Brown  argued  the  case  orally. 

Mr.  W. .  L.  Hyde,  for  Respondent,  submitted  a  brief  and 
argued  the  cause   orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

At  the  general  election  held  on  November  2,  1920,  R.  S. 
Wilkinson  and  William  La  Combe  were  rival  candidates  for 
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the  office  of  sheriff  of  Mineral  county.  La  Combe  was  de- 
clared elected,  and  Wilkinson  instituted  this  contest  upon  the 
ground  that  illegal  votes  had  been  cast  and  counted  for  the 
eontestee  in  numbers  sufficient  to  change  the  result. 

•  The  county'  com;missiOners  as  a  board  of  county  canyassers 
met  on  November  5  and  canvassed  the  returns  on  the  election 
of  sheriff,  but  did  not  complete  the  canvass  of  the  returns 
on  all  the  offices  or  questions  voted  upon,  or  declare  the  result 
until  November  12.  The  contest  petition  was  filed  on  Novem- 
ber 20;  the  order  fixing  the  amount  of  contestant's  bond  was 
made  on  November  26  and  the  bond  itself  was  filed  on  De- 
cember 22.  By  direction  of  the  contestant,  the  citation  was 
i;iot  issued  or  served  until  December  27.  On  motion  of  eon- 
testee the  court  dismissed  the  proceeding,  and  contestant 
appealed. 

In  order  to  reach  a  consideration  of  the  questions  involved 
[1-4]  immediately  by  this  appeal  it  is  necessary  to  determine 
first  by  what  rules  of  law  election  contests  in  this  state  are 
governed.  Sections  82  to  92,  inclusive,  of  the  Revised  Codes, 
relate  to  the  contest  of  the  election  of  a  member  of  the 
legislative  assembly;  sections  93  and  94  to  the  contest  of  the 
election  of  any  state  officer  or  district  judge,  and  sections 
7234  to  7249,  inclusive,  to  the  contest  of  the  election  of  any 
county,  township  or  municipal  officer.  These  statutes  were 
enacted  many  years  ago,  at  a  time  when  nominations  were 
made  by  party  conventions  and  contests  of'  nominations  in  the 
courts  were  practically  unknown.  Under  that  regime  they 
constituted  a  complete  and  harmonious  system  of  laws  ap- 
plicable to  the  subject  under  discussion. 

At  the  general  election  held  in  November,  1912,  the  electors, 
pursuant  to  the  authority  reserved  to  them  by  the  initiative 

"provision  of  our  state  Constitution,  adopted  two  measures — 
the  Primary  Election  Law  (Laws  1913,  p.  570),  and  the 
Corrupt  Practices  Act  (Laws  1913,  p.  593).  The  Primary 
Law  has  to  do  with  the  nomination  of  candidates  for  public 
office  and,  as  an  incident  thereto  the  settlement  of  contested 
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nominations.  The  Corrxipt  Practices  Act  was  intended  pri- 
marily to  eliminate  corrupt  practices  in  the  political  campaign 
which  precedes  every  primary  or  general  election,  but  it 
provides  also  for  a  contest  of  any  nomination  or  election. 

In  so  far  as  these  two  enactments  refer  to  contests  they 
are  in  pan  materia  and,  since  they  were  enacted  at  the  same 
time,  it  is  necessary  that  they  be  construed  together  and 
effect  be  given  to  both,  if  it  is  possible  to  do  so.  (State  ex  rel. 
Bay  V.  Eindson,  40  Mont.  353,  106  Pac.  362.)  The  provisions 
of  the  Primary  Law  respecting  contests  are  complete,  with 
the  exception  that  they  do  not  in  express  terms  enumerate 
the  grounds  of  contest.  The  provisions  of  the  Corrupt 
Practices  Act  relating  to  the  contest  of  a  nomination  are  like- 
wise complete  in  themselves,  with  the  exception  that  they 
do  not  indicate  the  time  limit  within  which  such  a  contest 
must  be  instituted,  but  the  designated  defect  in  each  is  sup- 
plied fully  by  an  appropriate  provision  in  the  other,  so  that 
a  complete,  workable  system  is  provided  by  the  joint  operation 
of  the  two.  measures,  and  they  may  thus  be  construed  together 
and  their  several  provisions  harmonized  if  section  30  of  the 
Primary  Law  is  omitted.  By  reference,  that  section  makes 
applicable  the  provisions  of  sections  7234-7249,  Revised  Codes, 
so  far  as  they  are  appropriate  and  not  in  conflict  with  the 
provisions  of  the  Primary  Law.  A  comparison  of  the  two 
measures'  discloses  that  the  reference  could  have  been  made 
only  for  the  purpose  of  preserving  a  definition  of  the  grounds 
of  contest;  but  the  same  grouiids  of  contest  found  in  section 
7234  are  also  found  in  section  45  of  the  Corrupt  Practices 
Act.  At  the  time  the  Primary  Law  was  submitted,  it  could 
not  .be  known  whether  the  Corrupt  Practices  Act  would  be 
approved,  and  we  must  conclude  that  the  reference  was  made 
out  of  abundance  of  caution  to  insure  the  preservation  of 
the  specific  grounds  of  contest  in  the  event  the  Corrupt 
Practices  Act  should  fail  of  approval. 

If  by  the  reference  in  section  30  it  was  the  intention  to 
preserve  in  full  force  and  effect  all  of  the  provisions  of  sec- 
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tions  7234r-7249,  we  are  confronted  with  a  veritable  maze  of 
conflicting  and  contradictory  provisions  from  which  no  definite 
or  comprehensible  rules  can  possibly  be  evolved.  Of  two  ad- 
missible constructions,  the  courts  are  never  justified  in  adopt- 
ing the  one  which  defeats  the  manifest  object  of  the  statute 
involved,  and  since  the  Primary  Law  and  the  Corrupt  Prac- 
tices Act  must  be  construed  together,  and  since  the  latter 
supplies  everything  to  which  reference  is  made  by  section  30, 
that  section  becomes  ineffectual  for  any  purpose. 

In  considering  the  Corrupt  Practices  Act  so  far  as  it 
declares  the  rules  applicable  to  election  contests  as  distin- 
guishable from  contests  of  nomination,  we  are  confronted  with 
the  inquiry:  Does  it  supersede  the  several  provisions  of  the 
Revised  Codes  above? 

In  State  ex  rel.  Wynne  v.  Quinn,  40  Mont.  472,  107  Pac. 
506,  this  court  stated  the  general  rule  of  statutory  construc- 
tion as  follows:  ** Where  two  Acts  of  the  legislature  deal  with 
the  same  subject,  effect  must  be  given  to  both,  if  possible. 
But  if  their  provisions  are  so  repugnant  as  to  be  irreconcil- 
able, or  if  the  later  Act  is  inconsistent  in  its  provisions  with 
the  first  and  plainly  shows  upon  its  face  that  it  was  the  inten- 
tion of  the  legislature  in  enacting  it  that  it  should  be  the 
only  law  on  the  subject,  the  prior  statute  is  to  be  treated  as 
repealed  by  it." 

A  comparison  of  the  provisions  of  the  Corrupt  Practices 
Act  with  the  provisions  of  the  earlier  statutes  mentioned  dis- 
closes that  they  cover  the  same  subject  matter,  the  later  one 
as  extensively  as  the  former;  that  they  are  absolutely  irrecon- 
cilable when  considered  in  their  entirety,  and  that  it  was 
manifestly  the  intention  that  the  later  Act  should  prescribe 
the  only  rules  upon  the  subject.  We  conclude,  therefore,  that 
section  30  of  the  Primary  Law  is  without  force  or  effect;  that 
the  several  sections  of  the  Revised  Codes  above  are  repealed, 
and  this  is  so  even  though  the  Corrupt  Practices  Act  does 
not  contain  a  repealing  clause.  (36  Cyc.  1073;  State  ex  rel. 
Metcalf  V.   Wilenian,  49  Mont.  436,  143  Pac.  565.)     By  this. 
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liowever,  we  do  not  mean  to  intimate  that  the  later  Act  de- 
prives a  court  of  general  jurisdiction  of  its  authority  to 
inquire  into  the  title  by  which  public  office  is  held,  by  pro- 
ceedings in  the  nature  of  qiu>  warranto.  {State  ex  rel.  Brooks 
V.  Fransham,  19  Mont.  273,  48  Pac.  1.) 

Section  40  of  the  Act  above  declares  that  the  contest 
[5]  proceedings  for  the  causes  mentioned  in  this  petition 
must  "be  commenced  within  forty  days  after  the  return  day 
of  the  election,"  etc.  Counsel  for  contestant  insist  that  the 
phrase,  ** return  day  of  the  election,"  refers  to  the  day  upon 
which  the  canvass  is  completed  and  the  results  declared;  but 
that  construction  of  the  language  does  not  appear  to  be  ad- 
missible. Section  40  first  dei^ls  with  election  contests  generally 
and  employs  the  phrase  with  reference  thereto.  It  then  pro- 
ceeds: **A  contest  of  the  nomination  or  office  of  governor 
or  representative  or  senator  in  Congress  must  be  commenced 
witTiin  twenty  days  after  the  declaration  of  the  result  of  the 
election."  It  will  thus  be  seen  that  the  lawmakers  employed 
one  form  of  expression  to  characterize  one  act  and  a  diiferent 
form  of  expression  to  give  character  to  another  act.  When 
they  desired  to  refer  to  the  day  upon  which  the  results  of 
the  election  are  declared  they  experienced  no  difficulty  in 
selecting  appropriate  words  to  express  their  meaning,  and  the 
fact  that  they  did  so  express  themselves  in  the  one  instance 
would  indicate  that  in  using  the  phrase  **  return  day  of  the 
election"  in  the  other,  a  different  day  was  intended. 

At  first  blush  the  phrase  would  seem  to  be  inappropriate 
in  the  connection  in  which  it  is  used,  and  its  use  unfortunate, 
since  it  is  nowhere  defined  in  the  Act;  but  investigation  dis- 
closes that  it  has  been  in  general  use  in  the  election  laws  of 
these  western  states  for  so  long  a  time  that,  in  fairness,  it 
may  be  said  to  have  acquired  a  well  understood  meaning 
many  years  before  it  was  incorporated  in  the  laws  of  Montana. 

By  an  Act  approved  March  23,  1850  (Laws  of  California, 
1850,  Chap.  38,  sec.  56),  the  legislature  of  California  pro- 
vided  that   an   election  contest  must   be  commenced   ** within 
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twenty  days  after  the  return  day  of  such  election/'  etc.,  and 
in  Ddy  v.  Jones,  31  Cal.  261,  decided  in  1866,  the  phraae 
'' return  day  of  such  election"  was  construed  to  mean  the  day 
upon  which  the  county  clerk  delivers  the  returns  to  the  can- 
vassing  board  for  the  purpose  of  being  canvassed.  The  phrase 
has  been  brought  forward  .in  the  laws  of  California  as  section 
1115,  Code  of  Civil  Procedure,  and  was  again  given  the  same 
meaning  in  Carlson  v.  Burt,  111  Cal.  129,  43  Pac.  583.  The 
same  phrase  has  appeared  in  the  election  laws  of  Utah  for 
many  years  and  has  received  the  same  construction  there. 
(Carbis  v.  Dale,  23  Utah,  463,  65  Pac.  204.) 

Viewed  in  the  light  of  this  history  and  the  connection  in 
which  it  is  employed,  we  are  led  to  believe  that  the  meaning 
attached  to  the  phrase  by  the  courts  above,  is  the  meaning 
which  it  was  intended  it  should  be  given  in  this  state,  and 
it  follows  that  the  time  for  instituting  this  contest  ia  to  be 
computed  from  November  5,  and  that  December  15  was  the 
last  day  upon  which  it  could  be  commenced. 

The  next  inquiry  is:  When  is  an  election  contest  commenced! 
[6]  Counsel  for  appellant  insist  that  it  is  commenced  when 
the  contest  petition  is  filed  and,  since  the  petition  in  this 
instance  was  filed  on  November  20,  the  contest  was  commenced 
within  the  time  allowed  by  law. 

Section  48  of  the  Act  above  provides:  **Any  petition  con- 
testing the  right  of  any  person  to  a  nomination  or  election 
shall  set  forth  the  name  of  every  person  whose  election  is  con- 
tested, and  the  grounds  of  the  contest,  •  •  •  .  Before  any 
proceedings  thereon  the  petitioner  shall  give  bond  to  the  state 
in  such  sum  as  the  court  may  order,  not  exceeding  two  thou- 
sand dollars,  •  •  •  conditioned  to  pay  all  costs,  disburse- 
menta  and  attorney's  fees  which  may  be  awarded  against  him 
if  he  shall  not  prevail.  •  •  •  On  the  filing  of  any  such 
petition,  the  clerk  shall  immediately  notify  the  judge  of  the 
court,  and  issue  a  citation  to  the  person  whose  nomination  or 
office  is  contested,  citing  them  (him)  to  appear  and  answer 
not  less  than  three  nor  more  than  seven  days  after  the  date 
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of  filing  the  petition,  and  the  court  shall  hear  said  cause,  and 
every  such  contest  shall  take  precedence  over  all  other  business 
on  the  court  docket  and  shall  be  tried  and  disposed  of  with 
all  convenient  dispatch.  The  court  shall  always  be  deemed 
in  session  for  the  trial  of  such  cases." 

The  provision  above  which  defines  the  duty  of  the  clerk  of 
the  court  is  mandatory.  He  must  immediately,  upon  the  con- 
test petition  being  filed,  notify  the  judge  and  issue  a  citation 
to  the  contestee;  but  by  the  same  section  he  is  forbidden  to  do 
anything  until  the  contestant  fias  filed  the  required  bond. 
Likewise  the  court  is  required  to  hear  the  contest,  giving  to  it 
precedence  over  all  other  business  on  the  court  docket,  and 
try  and  dispose  of  it  with  all  convenient  dispatch;  but  the 
prohibition  above  is  binding  upon  th^  court  to  the  same  extent 
as  upon  the  clerk,  and  no  proceedings  can  be  taken  upon  the 
petition  until  the  bond  is  filed.  So,  likewise,  the  time  within 
which  the  contestee  may  appear  must  not  be  less  than  three 
days  nor  more  than  seven  days  after  the  petition  is  filed,  and 
yet  he  cannot  be  brought  into  court  until  the  bond  is  filed. 
To  reconcile  these  provisions  requires  that  the  section  be  con- 
strued to  mean  that  the  filing  of  the  bond  must  be  sub- 
stantially contemporaneous  with  the  filing  of  the  petition,  and 
this  but  carries  out  the  intention  of  the  statute  heretofore  in 
force  in  this  state  many  years  prior  to  the  date  upon  which 
the  Act  above  was  approved.     (Sec.  6947,  Rev.  Codes.) 

Paraphrased,  section  48  would  then  read:  ''Upon  filing  the 
petition  and  bond  the  clerk  shall  immediately  issue  a  citation," 
etc.  That  this  is  the  meaning  of  the  statute  seems  obvious. 
Until  the  bond  is  filed,  no  action  may  be  taken  upon  the  peti- 
tion, or,  in  other  words,  the  filing  of  the  bond  is  made  a 
condition  precedent  to  any  further  action,  and,  since  it  is 
the  purpose  of  the  Act  to  furnish  a  summary  remedy  and  to 
secure  a  speedy  trial  to  the  end  that  the  title  to  public  office 
may  be  determined  at  the  earliest  possible  date,  we  t^ink  it 
is  implied  clearly  that  the  bond  as  well  as  the  petition  must 
be  filed  within  the  designated  period  of  forty  days  in  order 
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to  constitute  the  commencement  of  the  contest.  {WUson  v. 
Dimcan,  114  Ala.  659,  21  South.  1017 ;  Watkins  v.  Forkner,  50 
Ind.  App.  35,  97  N.  E.  1020.) 

These  proceedings  suggest  the  consec(uences  which  any  other 
construction  of  the  language  of  section  48  would  countenance. 
By  direction  of  the  contestant  the  citation  was  not  issued  or 
served  until  thirty-seven  days  after  the  contest  petition  was 
filed,  and  seven  days  before  the  beginning  of  the  new  term  of 
oflSce  involved.  If  the  contest  was  commenced  by  filing  the 
petition  as  the  contestant  contends,  he  might  have  delayed 
the  issuance  of  the  citation  practically  indefinitely,  or  at  least 
until  the  contestee  voluntarily  appeared  and  moved  dismissal 
for  want  of  prosecution.  If  he  may  postpone  giving  bond 
for  fifty-two  days  after  the  return  day,  the  same  or  other 
considerations  might  justify  a  delay  for  three  months,  or  six 
months,  or  a  year,  but  in  the  meantime  the  contestee  would 
be  required  to  discharge  the  duties  of  the  office  without  re- 
ceiving any  compensation,  for  section  375,  Revised  Codes, 
provides  that  pending  the  final  determination  of  the  contest, 
no  warrant  can  be  drawn  for  any  part  of  the  salary.  The 
entire  spirit  and  purpose  of  the  law  forbid  that  any  such 
consequence  should  flow  from  the  abuse  of  the  process  pro- 
vided for  the  speedy  conclusion  of  election  contests  and  re- 
quire the  construction  which  we  have  given  to  the  language  of 
section  48   above.' 

The  trial  court  properly  dismissed  the  proceedings  for  the 
failure  of  the  contestant  to  file  the  bond  within  forty  days 
after  the  return  day  of  the  election. 

The  motion  to  dismiss  the  appeal  herein  is  denied  and  the 
judgment  is  affirmed. 

AffimiBd. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Ekt- 
NOLDs,  Cooper  and  Galen  concur. 
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[198  Pac.  367.1 

Certiorari — New  Counties — Board  of  County  Commissioners — 
Jurisdiction— Petitions — Notice  of  Hearing — Insufficient  Pub- 
lication— Tim^. 

New    Ck)uiitie8 — Creation — Board    of    CJounty    CommiBsioners — Jurisdiction 
— Statutory   Directions — Substantial   Compliance    Necessary. 

1.  The  creation  of  new  counties  is  a  subject  exclusively  of  legis- 
lative cognizance  and  control;  hence  the  board  of  county  commis- 
sioners having  jurisdiction  over  the  initiatory  proceedings  incident 
to  the  creation  of  one  must  pursue  the  statute  in  all  substantial 
particulars. 

Same — Notice    of    Hearing — Time — Insufficient    Publication— Proceedings 
Void. 

2.  Held  on  Certiorari,  that  publication  of  notice  of  hearing  on 
petitions  for  the  creation  of  a  new  county  required  by  Chapter  226, 
Laws  of  1919,  in  certain  newspapers  for  at  least  once  a  week  for 
two  weeks  next  preceding  the  date  fixed  for  it,  is  jurisdictional, 
and  that  therefore  failure  of  publication  in  one  of  the  papers 
designated  in  the  week  immediately  preceding  the  date  of  the  hear- 
ing was  fatal  to  jurisdiction  and  rendered  all  subsequent  proceed- 
ings,  including  the   election,   invalid. 

Same — Publication     of     Notice— County     Clerk — ^Designating     Newspaper 
by   Wrong   Name — Effect. 

3.  Designation  by  the  county  clerk  of  a  newspaper  by  the  wrong 
name,  in  which  to  publish  notice  of  the  date  of  hearing  of  peti- 
tions for  the  creation  of  a  new  county,  amounted  to  noncompliance 
with  the  statutory  direction  in  that  regard. 

Seme— Publication  of  Notice — "Two  Weeks  Next  Preceding" — Hearing — 
Definition. 

4.  The  requirement  of  Chapter  226,  Laws  of  1919,  that  notice  of 
the  hearing  of  new  county  petitions  shall  be  published  "at  least 
once  a  week  for  two  weeks  next  preceding  the  date  fixed  for  such 
hearing"  means  two  weeks  immediately  preceding  the  hearing. 

Original  proceeding  for  writ  of  certiorari,  directed  to  A.  E. 
McLeish  and  others,  constituting  the  Board  of  County  Com- 
missioners of  Chouteau  County,  to  annul  proceedings  had  in 
connection  with  the  creation  of  Banner  County.    Writ  issued. 

'- — I 

4.  Construction  of  requirement  of  publication  once  a  week  for 
eertain  number  of  weeks,  see  note  in  AiUL  Gas.  1917B,  209. 
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Mr.  Henry  C.  Smith,  for  Relators,  submitted  an  original 
and  a  supplemental  brief,  and  argued  the  cause  orally. 

Messrs,  Norris,  Surd  d;  BJuxides,  for  Respondents,  and  for 
D.  J.  Hilger,  Intervener,  submitted  a  brief  j  Mr.  Echvin  L. 
Norris,  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

On  March  30,  1921,  relators  presented  to  this  court  an  ap- 
plication for  a  writ  of  mandate  and,  in  aid  thereof,  a  writ 
of  certiorari,  addressed  to  th6  board  of  county  commissioners 
of  Chouteau  county,  requiring  it  to  reconvene  and  make  an 
order  nullifying  all  of  its  proceedings  had  on  and  after 
the  twenty-ninth  day  of  November,  1920,  attempting  to  create 
Banner  county  out  of  portions  of  Chouteau  and  Fergus 
counties.  The  writs  were  issued  as  prayed  for,  and  returns 
made  showing  all  of  the  proceedings  had  and  done.  They 
were  treated  as  companion  writs,  consolidated,  briefed,  argued 
and  presented  together  upon  motions  to  quash,  accompanied  in 
each  case  by  what  respondents  term  an  answer  on  the  merits. 
The  two  petitions  allege  substantially  the  following  facts: 

The  relators  are  qualified  electors  and  resident  taxpayers 
of  Chouteau  county  and  are  now  and  always  have  been  opposed 
to  the  creation  of  Banner  county.  The  respondents  are  mem- 
bers of  and  compose  the  board  of  county  commissioners  of 
Chouteau  county.  Both  relators  voted  at  the  general  election 
of  1918  and  are  now  here  representing  themselves  and  all 
other  persons  similarly  situated  and  affected  by  the  acts  of  the 
respondents.  It  also  appears  that  on  or  about  October  30, 
1920,  two  petitions,  one  bearing  the  signatures  of  electors 
and  taxpayers  of  Fergus  county,  and  the  other  of  electors  and 
taxpayers  of  Chouteau  county,  were  filed  with  the  county 
.clerk  of  Chouteau  county,  praying  that  Banner  county  be 
created  out  of  territory  embraced  within  those  two  counties; 
that  neither  of  the  relators  signed  the  petition;  that  the  area 
proposed  to  be  taken  from  Chouteau  county  is  larger  than  the 
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territory  to  be  taken  from  Fergus  county;  that  on  November 
6,  1920,  the  county  derk  of  .Chouteau  cotinty  fixed  November 
29,  1920,  as.  the  date  for  hearing  the  prayer  of  the  petitioners 
and  all  opponents  thereto;  and  that  he  also  designated  the 
** River  Press,''  a  newspaper  of  general  circulation,  published 
at  Fort  Benton,  in  Chouteau  county,  the  **Lewistown  Argus," 
a  newspaper  of  general  circulation  published  at  Lewistown, 
Fergus  county,  Montana,  and  the  **Geraldine  Review,"  a 
newspaper  of  general  circulation  published  in  the  town  of 
Geraldine,  within  the  boundaries  of  the  proposed  new  county, 
as  the  official  newspapers  for  the  publication  of  the  notice, 
under  the  provisions  of  Chapter  226  of  the  Session  Laws  of 
1919. 

The  petition  further  states  that  when  the  board  of  county 
commissioners  met,  in  pursuance  to  the  published  notice,  the 
affidavits  of  the  publishers  of  the  newspapers  designated  for 
the  publication  of  such  notice  show  that  it  was  published  in 
the  "River  Press"  on  November  10  and  17;  in  the  "Fergus 
County  Argus"  on  November  12  and  19;  and  in  the  "Gter- 
aldine  Review,"  on  November  11,  18  and  25;  that  the  board  of 
county  commissioners  met  9n  the  date  fixed  and  as  so  noticed, 
November  29,  1920,  and  proceetfed  with  the  hearing,  made  an 
order  proclaiming  an  election  to  be  held  on  the  twenty-ninth 
day  of  March,  1921,  and  directed  notice  thereof  to  be  given, 
for  the  purpose  of  determining  the  question  whether  Banner 
county  should  be  created  or  not;  that  the  election  was  held 
and  resulted  in  more  than  fifty-eight  per  cent  of  the  vote 
being  cast  in  favor  of  the  creation  of  the  new  county ;  that  the 
board  now  threatens  to  and  will  proceed  to  canvass  the  votes' 
cast  at  such  election,  declare  the  result  thereof,  and  proceed 
by  resolution  to  declare  the  new  county  created  and  estab- 
lished, and  will  cause  a  copy  of  the  resolution  to  be  filed  in 
the  office  of  the  secretary  of  state,  and  perform  euch  other 
acts  and  duties  as  are  required  by  the  Act  in  question,  to 
create  Banner  county,  irrespective  of  the  irregularities  men- 
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tioned  and  the  irreparable  injury  to  the  citizens  and  taxpayers 
of  the  counties  of  Chouteau  and  Fergus. 

The  argument  proceeded  upon  the  assumption  that  the 
validity  of  the  acts  of  the  county  board  depended  upon  the 
question  whether  the  notice  had  been  published  by  the  clerk 
as  the  statute  requires.  If  we  disregard  technical  defects  in 
the  manner  in  which  the  petitions  were  presented  to  this  court, 
the  two  applications  together  present  the  question  whether  the 
statutory  mandate  regarding  the  publication  of  the  notice  has 
been  followed. 

The  creation  of  new  counties  is  a  subject  exclusively  of 
[1]  legislative  cognizance  and  control.  {State  ex  rel.  Koefod 
V.  Board  of  County  Commrs,,  56  Mont.  355,  185  Pac.  147.) 
'*It  is  purely  statutory,  and  for  every  act  of  the  board,  justifi- 
cation must  be  found  written  in  the  statute  in  express  terms, 
or  necessarily  implied."  {State  ex  rel.  Jacobson  v.  Board  of 
County  Corrvmrs.,  47  Mont.  531,  134  Pac.  291.) 

The  Act  makes  it  the  duty  of  the  derk  to  fix  the  date  of 
[2^3]  hearing,  order  the  publication  and  designate  the  news- 
papers in  which  notice  shall  be  published.  No  duty  devolves 
upon  the  county  board  until  the  date  fixed  by  the  clerk  for 
the  hearing  and  publication  oF  the  required  notice.  As  the 
board  acquires  no  power  to  act  by  virtue  of  the  mere  filing 
of  the  petition,  it  seems  to  follow  that  the  jurisdiction  of  the 
board  in  the  premises  is  derived  from  that  portion  of  the 
statute  which  declares  that  notice  of  hearing  shall  be  given 
by  publication  in  certain  newspapers  '*at  least  once  a  week 
for  two  weeks  next  preceding  the  date  fixed  for  such  hearing." 
The  purpose  of  this  notice  is  manifest.  The  legislative  as- 
sembly has  provided  for  separate  notices,  by  enacting  that 
one  notice  shall  be  published  in  each  of  the  old  counties,  and 
also  one  in  the  proposed  new  county,  if  there  be  a  newspaper 
of  general  circulation  published  therein.  Presumably  the 
notice  in  the  ** River  Press"  was  intended  to  bring  home  to 
the  people  of  Chouteau  county  knowledge,  actual  or  con- 
structive, that  on  November  29  a  hearing  would  be  had  before 
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the  county  board  on  a  proposition  to  take  away  a  part  of 
their  county;  the  notice  in  the  "Argus'*  was  designed  to 
notify  the  people  of  Fergus  *  county  of  the  same  thing ;  and 
that  in  the  "Review''  was  intended  to  be  a  particular  notifica- 
tion to  the  people  within  the  boundaries  of  the  proposed  new 
county  that  such  territory  was  sought  to  be  erected  into  a 
new  county.  It  therefore  follows  that  publication  in  the 
*-" Argus"  and  in  the  "Review"  was  not  any  constructive 
notice  to  the  qualified  electors  of  Chouteau  county.  If  an 
insufficient  notice  would  suffice  in  Chouteau  county,  then  we 
see  no  reason  why  an  equally  defective  publication  could  not 
be  given  in  Fergus  county,  and  perhaps  in  the  proposed  new 
county  as  well,  thus  nullifying  the  provisions  of  the  Act  en- 
tirely, so  far  as  notice  is  concerned.  Neither  do  we  think 
announcement  by  the  clerk  that  the  notice  should  be  published 
in  the  "Lewistown  Argus"  was  the  statutory  designation  that 
notice  should  be  published  in  the  "Fergus  County  Argus." 
There  was  no  such  newspaper  as  the  "Lewistown  Argus" 
published,  and  hence  the  act  of  the  clerk  was  not  a  compliance 
with  the  direction  of  the  statute  in  that  respect. 

We  regard  the  publication  of  the  notice  substantially  in 
the  manner  pointed  out  by  the  Act  itself,  as  an  essential 
prerequisite  to  jurisdiction  on  the  part  of  the  county  board. 
A 'departure  from  its  commands  amounts  /to  a  disregard  of 
the  legislative  will.  Publication  of  notice  may  be  likened  to 
constructive  service  of  process  in  a  judicial  or  gt«wi-judicial 
proceeding,  without  which  the  tribunal  has  no  authority  to 
proceed  at  all.  "In  proceedings  for  the  creation  of  a  new 
county  the  board  of  county  commissioners  is  required  to  act 
as  a  gi^wi- judicial  tribunal."  {State  ex  rel,  Jacobson  v. 
Board  of  County  Convmrs.,  supra,  at  47  Mont.,  p.  536,  134 
Pac.  291.) 

The  statute  provides  that  the  notice  "shall  be  published 
[4]  at  least  once  a  week  for  two  weeks  next  preceding  the 
date  fixed  for  the  hearing."  A  week  consists  of  seven  con- 
secutive days.     (Rev.   Codes,  sec.  2030.)     The  two  weeks,  or 
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fourteen  consecutive  days,  next  preceding  the  twenty-ninth 
day  of  November,  1920,  the  date  of  this  hearing,  began  on 
November  15  and  ended  on  November  28.  During  that  period 
there  was  but  one  publication  of  the  notice  in  the  "River 
Press,"  to-wit,  on  November  17.  In  the  week  next  or  imme- 
diately preceding  November  29,  there  was  not  any  publication. 
If  we  construe  the  statute  to  mean  calendar  weeks,  the  result 
is  the  same.  The  calendar  week,  next  preceding  November 
29  began  on  Sunday,  November  21,  and  ended  with  Saturday, 
November  27,  and  during  that  w^ek  the  "River  Press"  did 
not  publish  the  notice.  The  statute  declares  that  the  notice 
must  have  been  published  at  least  once  in  this  week.  In  the 
case  of  State  v.  HawAlton,  74  Kan.  461,  87  Pac.  363,  the 
supreme  court  of  Kansas  held  that  the  words  "during  the 
year  next  preceding  such  selection  (of  the  jury)"  clearly 
meant  the  preceding  year,  counting  back  from  the  date  of  the 
making  the  list.  See,  also,  Lay  v.  Shores,  112  Miss.  140,  72 
South.  881,  where  the  supreme  court  of  Mississippi,  in  passing 
upon  a  similar  point,  used  this  language:  "We  are  not  per- 
mitted to  inquire  the  reasons  prompting  the  legislature  to 
require  the  publication  of  the  notice  *for  three  weeks  next 
preceding  the  meeting';  we  know  that  it  is  so,  and  the  record 
shows  that  the  notice  does  not  square  with  the  legislative  re- 
quirement." In  the  case  of  Jackson  y.  Chuss,  86  Kan.  280, 
120  Pac.  353,  the  supreme  court  of  Kansas  held  that  a  sale 
of  school  land,  without  giving  the  full  twenty-eight  days' 
notice  required  by  the  statute  was  a  nullity.  "Next"  means 
"in  the  nearest  time,"  "just  after."  (Century  Dictionary; 
Webster's    International    Dictionary.)     "Next    preceding    the 

I  election"  means  immediately  preceding  the  election.     {Dowty 

\  V.  Pittwood,  23  Mont.  113,  57  Pac.  727.) 

i  The  basis  of  the  whole  proceeding  is  the  notice  of  hearing 

before  the  county  board;  and  if  defective  by  reason  of  a  de- 
parture from  the  statutory  requirements,  it  may  be  set  aside 

I  by  a  court  of  competent  jurisdiction  at  the  suit  of  an  in- 

terested taxpayer  brought  for  that  purpose.    Should  the  board 
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continue  to  act  npoti  the  assumption  that  it  has  established 
Banner  county  upon  a  valid  foundation  and  proceed  to  pro* 
vide  funds  from  the  public  revenues  of  the  county  for  the 
purpose  of  enabling  it  to  function,  its  efforts  may  be  resisted 
at  the  first  step  by  judicial  proceedings  instituted  to  restrain 
it.  An  early  decision  in  the  present  proceeding  by  this  court 
may,  therefore,  prevent  a  multiplicity  of  actions  and  pro- 
longed litigation  between  the  board  and  the  taxpayers  oppos- 
ing it.  The  publication  of  the  notice  is  an  antecedent  step 
in  acquiring  jurisdiction,  which  neither  the  county  board, 
this  court,  nor  any  other  tribunal,  other  than  the  legislative 
assembly,  may  change,  qualify  or  dispense  with;  and  although 
the  statute  in  other  respects  may  have  been  strictly  complied 
with,  omission  to  publish  the  notice  as  the  statute  directs, 
renders  all  subsequent  proceedings  null  fmd  void. 

When  the  mode  of  exercising  any  power  is  pointed  out  in 
the  statute  granting  it,  the  mode  thus  prescribed  must  be 
pursued  in  all  substantial  particulars.  The  publication  of 
notice  of  intention  to  create  an  improvement  district  is  one 
of  the  three  essential  jurisdictional  steps  which  must  be  taken 
in  substantial  conformity  to  the  statute.  (Shapard  v.  City  of 
Missoula,  49  Mont.  269,  141  Pac.  544;  Johnston  v.  City  of 
Hardin,  55  Mont.  574,  179  Pac.  824;  McGillic  v.  Corby,  37 
Mont.  249,  17  L.  R.  A.  (n.  s.)  1263,  95  Pac.  1063;  20  Am.  & 
Eng.  Ency.  of  Law,  1142.)  We  do  not,  however,  -wish  to  be 
understood  as  holding  that  proceedings  before  the  board  of 
county  commissioners  in  the  creation  of  a  new  county  are  in 
all  respects  analogous  to  those  creating  special  improvement 
districts  in  cities. 

It  must  be  conceded  that  if  no  notice  was  published  at  all, 
the  attempt  of  the  county  board  to  create  a  new  county  would 
be  wholly  insufficient.  Here  it  appears  that  the  publication 
was  not  made  for  two  weeks  next  preceding  the  date  of  the 
meeting  of  the  board,  as  the  statute  requires.  The  stat- 
utory requirement  as  to  the  publication  of  notice  of  the 
hearing  on  the  petitions  for  the  creation  of  Banner  county 
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not  having  been  met  as  required,  it  is,  in  effect,  the  same  as 
if  no  notice  whatsoever  had  been  given.  Such  notice  being  a 
jurisdictional  requirement,  notwithstanding  the  election  held 
carried  by  a  substantial  majority,  we  are  constrained  to 
declare  the  order  of  the  board  of  county  commissioners  of 
Chouteau  county  proclaiming  an  election  to  be  held  on  March  29, 
1921,  and  directing  notice  thereof  to  be  given,  null  and  void. 
It  is  therefore  ordered  that  the  order  of  the  board  of  county 
commissioners  of  Chouteau  county  calling  the  election  in  the 
matter  of  the  creation  of  the  proposed  Banner  county,  and 
all  subsequent  proceedings  based  thereon,  be,  and  they  are 
hereby,  annulled. 

Proceedings  anntMedL 

'AssocLLTB  Justices  Kbynolds  and   Galen  concur. 

Mr.  Chief  Justice  Brantly  and  Associate  Justice  Hollo-. 
WAY    dissent. 


GALLATIN  COUNTY  FARMERS'  ALLIANCE,  Respondent, 

V.  FLANNERY,  Appellant. 

(No.  4,320.) 
(Submitted    AprU    11,    1921.    Decided    May    2,    1921.)] 

[197  Pac.  996.] 

Corporations  —  Stock  and  Stockholders  —  Shares  of  Stock -^ 
Promissory  Notes — Certificate  of  Stock — Nondelivery — Con- 
sideration, 

Corporations — "Share   of   Stock*' — ^Definition. 

1.  Sliares  of  stock  in  a  corporation  are  incorporeal,  intangible 
things  existing  only  in  abstract  legal  contemplation,  representing 
aliquot  parts   of  the  capital  stock. 

Same — Stock  and  Stockholders — Shares  of  Stock — Certificate  of  Stock- 
Delivery  to  Subscriber  not  Necessary  to  Constitute  Subscriber  t 
Stockholder. 

2.  The  subscription  for  shares  of  stock  and  the  acceptance  of  the 
subscription    by    the    corporation    constitute    the    transaction    whiek 

1.  Meaning  of  "shares  of  stock/'  see  note  in  57  Am.  St.  Bep.  379. 

2.  When    subscriber    to    stock    becomes    stockholder,    see    notes    in 
Ann.  Caa.   1913C,  418;  Ann.  Can.  1917E,   209. 
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passM  title  to  the  subscriber,  neither  the  issuance  nor  delivery  of 
the  certificate,  which  is  no  more  than  the  paper  representative  of 
proprietary  right  as  are  other  muniments  of  title,  being  necessary 
to  constitute  the  subscriber  a  stockholder. 

Same — Stock — ^What   Constitutes   Transfer. 

3.  Acceptance  of  a  subscription  for  corporate  stock  and  receipt 
of  a  promissory  note  in  payment  thereof  constituted  a  transfer,  the 
title  to  and  ownership  of  the  stock  thereupon  vesting  in  the  sub- 
scriber, failure  of  the  corporation  to  deliver  a  certificate  to  him  not 
affecting  his  title  or  vitiating  the  sale. 

Same — Action   to  Compel    Delivery   of   Certificate — Befusal    to   Deliver — 
Complaint. 

4.  As  a  general  rule,  a  proceeding  to  compel  a  corporation  to 
deliver  a  certificate  of  stock,  or  an  action  for. damages  for  failure 
to  make  delivery,  cannot  be  maintained  unless  the  corporation  has 
refused  delivery. 

Trial — Evidence — Books  of  Account — ^Hearsay. 

5.  Where  the  bookkeeper  who  kept  the  books  introduced  in  evi- 
dence was  not  called  as  a  witness  to  testify  to  their  correctness 
and  no  excuse  was  offered  for  not  calling  her,  the  testimony  of 
the  manager  that  they  were  kept  under  his  supervision  and  that 
they  were  correct,  although  it  appeared  that  entries  were  made  in 
his  absence  and  he  could  not  identify  all  of  the  items  of  his 
independent  recollection  nor  assume  to  do  so  by  refreshing  his 
memory  by  reference  to  the  particular  account,  should  not  have 
been  admitted. 

Pleadings — Admissions — ^£^ridence. 

6.  Facts  admitted  in  the  pleadings  need  not  be  proved. 

Appeals  from  District  Court,  OcMatin  County;  Ben  B.  Law, 
Judge. 

Action  by  the  Gallatin  County  Farmers*  Alliance  against 
William  Flannery.  From  a  judgment  for  plaintiff  and  an  order 
denying  his  motion  for  new  trial,  plaintiff  appeals.  Modified 
and  affirmed. 

Mr.  C.  B.  Nolan  and  Mr,  Oeo.  T.  Patten,  for  Appellant,  sub- 
mitted  a  brief;  Mr.  Patten  argued  the  cause  orally. 

Mr.  Walter  Aitken,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

4.  Right  to  damages  for  failure  or  refusal  of  corporation  to  trans- 
fer shares   on  books,  see  note  in   13  Ann.  Oas.  299. 

5.  Rules  governing  admissibility  in  evidence  of  books  of  account, 
see  note  in  138  Am.  St.  Rep.  441. 
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MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

The  complaint  in  this  action  9tates  two  causes  of  action; 
one  upon  a  promissory  note  for  $327.50  with  interest  at  eight 
per  cent  per  annum,  and  the  oth^r  upon  an  open  account 
for  goods,  wares  and  merchandise  sold  and  delivered  to  the 
defendant  of  the  reasonable  value  of  $3,299.53,  no  part  of 
which  has  been  paid  except  the  sum  of  $2,866.05,  leaving 
a  balance  due  of  $433.48. 

The  answer  to  the  first  cause  of  action  admits  the  execution 
and  delivery  of  the  note  and  its  nonpayment,  and  undertakes 
to  plead  failure  of  consideration.  In  answer  to  the  second 
cause  of  action,  defendant  admits  that  between  the  dates  men- 
tioned therein  he  purchased  and  received  from  plaintiflf  certain 
goods,  wares  and  merchandise,  but  denies  that  the  vaine 
^hereof  exceeded  $3,117.41.  The  answer  also  contains  a 
counterclaim  for  $770.14  for  grain  sold  and  delivered  to  the 
plaintiff.  Upon  the  allegations  of  the  counterclaim  there  was 
issue  raised  by  reply. 

At  the  conclusion  of  the  testimony  the  court  directed  a 
verdict  id,  favor  of  the  plaintiff  for  the  amount  due  upon  the 
note  and  submitted  the  second  cause  of  action  to  the  jury, 
with  the  result  that  a  verdict  in  favor  of  plaintiff  in  a  lump 
sum  for  $916.16  was  returned  and  judgment  entered  thereon. 
From  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial  defendant  appealed. 

1.  Complaint  is  made  of  the  action  of  the  court  in  directing 
a  verdict  for  plaintiff  upon  the  first  cause  of  action. 
[1]  The  note  was  given  by  the  defendant  and  accepted  by 
the  plaintiff  in  payment  of  the  purchase  price  of  thirty  shares 
of  the  capital  stock  of  the  plaintiff  corporation,  but  the  certi- 
ficate of  stock  had  not  been  delivered  to  defendant  at  the  time 
this  action  was  commenced.  The  attempted  defense  to  the 
first  cause  of  action  is  stated  as  follows:  ''That  the  plaintiff 
has  never  delivered  to  the  defendant  the  shares  of  the  capital 
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'stock  of  plaintiff  which  it  had  so  agreed  to  deliver  and  that 
the  consideration  for  said  promissory  note  has  Wholly  failed." 

A  "stockholder"  is  the  owner  of  shares  in  a  corporation 
which  has  a  capital  stock.  (Sec.  3822,  Rev.  Codes.)  ''Shares 
of  stock"  in  a  corporation  are  not  things  which  can  be  seen, 
handled  or  delivered  {Morrice  v.  Aylmer,  L.  E.  10  Ch.  App, 
148;  Payne  v.  ElUot,  54  Cal.  339,  35  Am.  Rep.  80),  but 
merely  incorporeal,  intangible  things  existing  only  in  bare, 
abstract  legal  contemplation.  (BturraU  v.  Bv^hvHck  R.  Co., 
75  N.  T.  211;  14  C.  J.  387.)  A  share  represents  an  aliquot 
part  of  the  total  capital  stock  {Farrington  v.  Tennessee,  95 
U.  S.  679,  24  L.  Ed.  558  [see,  also,  Rose's  U.  S.  Notes]), 
and  is  most  frequently  designated  a  chose  in  action.  (4 
Thompson  on  Corporations,  sec.  3467;  14  C.  J.  389.)  The 
subscription  for  shares  and  the  acceptance  of  the  subscription 
[2,3]  by  the  corporation  constitute  the  transaction  which 
passes  title  to  the  subscriber,  and  neither  the  issuance  nor  de- 
livery of  the  certificate  is  necessary  (4  Thompson  on  Corpora- 
tions, sec.  3455).  It  follows  that  one  may  be  a  stockholder  prior 
to  the  delivery  of  the  certificate  of  stock  or  before  it  is  issued 
(Cotter  V.  Butte  &  B.  V.  Smelting  Co.,  31  Mont.  129,  77  Pac.  509 ; 
Mitchell  V.  Bechnum,  64  Cal.  117,  28  Pac.  110),  for  the 
certificate  is  only  the  paper  representative  of  the  incorporeal 
interest  of  the  stockholder — the  evidence  of  proprietary  right 
as  are  other  muniments  of  title.  (4  Thompson  on  Corpora- 
tions,  sec.  3455;  14  C.  J.  478.) 

With  these  elementary  principles  in  view,  the  question 
before  us  presents  no  difficulty.  The  defendant  subscribed 
for  thirty  shares  of  the  capital  stock  of  the  plaintiff  corpora- 
tion and  made  settlement  therefor  by  the  execution  and  de- 
livery of  his  note.  The  plaintiff  accepted  the  subscription 
and  received  the  note  in  payment  as  it  had  the  right  to  do. 
{State  V.  Clements,  37  Mont.  314,  96  Pac.  498.)  This  con- 
stituted  a  transfer  (sec.  4632,  Rev.  Codes),  and  thereupon 
the  title  to  the  ownership  of  the  stock,  ipso  fcbcto,  vested  in 
the  defendant.     (Mason  v.  lAevre,  145  Cal.  514,  78  Pac.  1040; 
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Majors  v.  Girdner,  31  Cal.  App.  47,  159  Pac.  826.)  He  re- 
ceived all  the  property  for  which  he  contracted — ^the  full 
consideration  for  his  note.  Of  course  he  was  entitled  to  the 
certificate  as  evidence  of  his  ownership,  but  the  failure  of  the 
corporation  to  deliver  it  to  him  could  not  affect  his  title  and  did 
not  vitiate  the  sale.  At  most  it  could  constitute  only  a  violation 
of  a  legal  duty  which  the  defendant  could  have  compelled  it 
to  discharge.  {Majors  v.  Oirdner,  above.)  We  are  not  pre- 
pared to  say,  however,  that  the  plaintiff  was  under  any  duty 
to  deliver  the  certificate  until  demand  for  it  was  made  (sec. 
5097,  Rev.  Codes),  and  there  is  no  pretense  that  demand  was 
made  in  this  instance.  It  is  the  general  rule  that  a  proceeding 
[4]  to  compel  a  corporation  to  deliver  a  certificate  of  stock, 
or  an  action  for  damages  for  its  failure  to  make  delivery,  can- 
not be  maintained  unless  the  corporation  has  refused  de- 
livery. {Teeple  v.  Hawkey e  Oold  Dredging  Co,,  137  Iowa, 
206,  114  N.  W.  906;  14  C.  J.  487.) 

Since  defendant  received  full  consideration  for  his  note, 
there  was  not  any  defense  to  the  first  cause  of  action,  and  the 
court  properly  directed  the  verdict. 

2.  During  all  the  times  covered  by  the  transactions  involved 
[6]  in  the  second  cause  of  action,  the  plaintiff  was  engaged 
in  buying  and  selling  grain  for  its  stockholders  and  others; 
in  supplying  seed,  oil,  twine  and  other  commodities.  Its 
open  account  with  the  defendant  extended  over  the  period 
from  May  8,  1909,  to  January  2,  1913,  and  comprised  a 
considerable  number  of  items.  Its  account-books  were  kept  by 
a  Miss  Orton  &nd  T.  F.  Stephenson  was  its  general  manager. 
Its  principal  plac«  of  business  was  at  Bozeman,  but  it  operated 
an  elevator  at  Belgrade  as  well.  Mr.  Stephenson  testified  that 
he  had  supervision  over  the  bookkeeping;  that  the  books  pro- 
duced at  the  trial  were  those  kept  in  the  usual  course  of  busi- 
ness; that  each  entry  was  made  at  or  about  the  time  of  the 
transaction  which  it  evidenced,  and  that  the  books  were 
kept  correctly.  He  identified  the  several  entries  as  having 
been  made  by  Miss  Orton,  excepting  two  or  three  which  were 
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in  his  own  handwriting.  He  was  forced  to  admit,  however, 
that  he  was  frequently  out  of  the  office  when  entries  were 
made;  that  transactions  were  had  at  the  elevators  by  the  men 
in  charge,  and  reported  to  the  oflSce  on  tickets  or  otherwise, 
and  the  entries  made  therefrom  by  the  bookkeeper — some- 
times in  his  absence,  and  that  he  could  not  identify  all  the 
items  of  his  independent  recollection^  and  he  did  not  assume 
to  do  so  by  refreshing  his  memory  by  reference  to  the  ac- 
count. He  testified  that  the  bookkeeper  was  in  Bozeman  at 
the  time  the  trial  was  being  conducted  there,  but  for  some 
reason,  or  without  reason,  she  was  not  called  as  a  witness  and 
no  excuse  was  vouchsafed  for  her  absence.  Upon  the  showing 
made  the  Plannery  account  was  admitted  in  evidence  over 
objection  and  error  is  predicated  upon  the  ruling. 

We  think  the  trial  court  extended  the  operation  of  the 
rule  further  than  the  circumstances  of  the  case  warranted. 
In  the  absence  of  any  excuse  for  not  calling  the  bookkeeper, 
the  account  should  not  have  been  received.  (3  Jones  on  Evi- 
dence, sec.  573.)  Furthermore,  the  account  shows  upon  the 
face  of  it  that  it  was  not  kept  correctly.  In  this  instance, 
however,  the  discussion  is  more  academic  than  practical  for 
[6]  the  error  can  be  corrected  without  a  new  trial.  It  is 
elementary  that  facts  admitted  in  the  pleadings  need  not 
be  proved.  {Frank  v.  Symons,  35  Mont.  56,  88  Pac.  561.) 
The  answer  admits  all  of  plaintiff's  claim  excepting  $182.12. 
The  court  instructed  the  jury  to  include  interest  on  the  note 
and  upon  the  amount  found  due  upon  the  second  cause  of 
action,  and  the  presumption  must  be  indulged  that  the  jury 
followed  the  instructions  or  at  least  attempted  to  do  so.  The 
note  with  interest  amounted  to  $480.40.  The  admitted  claim 
upon  the  second  cause  of  action  was  $251.36,  which  with  in- 
terest amounted  to  $351.50.  The  verdict  demonstrates  that 
nothing  whatever  was  allowed  upon  the  defendant's  counter- 
claim, and  nothing  should  have  been  allowed  as  the  evidence 
failed  to  sustain  it.    Plaintiff  was  entitled  to  a  verdict  for 
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account-books.  ' 

The  order  denying  a  new  trial  is ,  affirmed.  The  cause  is 
remanded  to  the  district  court,  with  directions  to  modify  the 
judgment  by  reducing  the  amount  $84.26,  as  of  the  date  of 
the  judgment,  and  as  thus  modified  it  will  stand  affirmed. 
Each  party  will'  pay  his  own  costs  in  this  court. 

Modified   and   affirmed. 

Mr.  Chibp  Justice  Brantly  and  Assocwte  Justices  Bet- 
NOLDB,  GooFSB  and  Galen  concur. 


STATE,  Respondent,  v.  BELLAND,  Appellant. 

(No.  4,820.) 
(Submitted    April    11,    1921.    Decided    May    2,    1921.) 

[197  Pac  841.] 

Criminal  Lomo — Homicide — New  Trial — Newly  Discovered  Evi- 
dence— When  to  he  Chranied — County  Attorney — Miscon- 
duct — Credibility  of  Witnesses — Erroneous  Instruction. 

Criminal    Law — ^Newly    Discovered    Evidence — ^New    Trial — ^When    ta   be 
Granted. 

1.  Though  a  new  trial  in  a  criminal  cause  will  not,  as  a  rule, 
be  granted  on  the  ground  of  newly  discovered  evidence  for  the 
purpose  of  enabling  defendant,  charged  with  homicide,  to  intro- 
duce evidence  to  impeach  the  testimony  of  a  witness  for  tiie  state, 
yet  where  the  impeaching  evidence  may  demonstrate  perjury  in  th^- 
witness  upon  whose  testimony  the  verdict '  was  founded  and  but  for 
which  conviction  could  not  have  been   had,  it  should  be  granted. 

Homicide — Suppression    of    Testimony    Adduced    at    Coroner's    Inquest— 
County   Attorney — ^Misconduct. 

2.  Suppression  of  a  portion  of  the  testimony  taken  at  a  coroner's 
inquest,  at  which  neither  defendant  nor  her  counsel  was  present, 
and  of  the  holding  of  which  defendant  was  not  aware,  which  tes- 

1.  Power  of  appellate  court  to  grant  new  trial  in  criminal  case 
on  ground  of  newly  discovered  evidence,  see  note  in  19  Aiul  Oas. 
508. 

2.  Duty  of  prosecuting  attorney  to  see  that  accused  has  a  fair 
trial,  see  note  in  21   Ann.  Ca&   333. 
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timony  had  a  tendency  to  disprove  the  charge  against  her,  con- 
stituted gross  misconduct  on  the  part  of  the  county  attorney. 

Same — ^County    Attorney — Misconduct — Introduction   of    Testimony. 

3.  Conduct  of  the  county  attorney  in  repeatedly  trying  to  get 
before  the  jury  testimony  that  defendants,  jointly  charged  with  murder, 
were  sustaining  illicit  relations,  and  calling  the  wife  of  one  of 
them  as  a  witness  for  the  state^  was  reprehensible. 

Same — ^Witnesses — Erroneous  Instruction. 

4.  An  instruction  malung  an  exception  to  the  statutory  rule  that 
a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others,  in  favor  of  one  who  has  been  corroborated  by  other 
credible  evidence  was   error. 

Appeals  from  District  Court,  HUl  County;  Charles  A.  Bose, 
Judge. 

Prosecution  against  Pearl  Belland  for  homicide.  From  a 
judgment  of  conviction  of  manslaughter  and  from  an  order 
denying  her  a  new  trial,  she  appeals.    Reversed. 

Mr.  Victor  R.  Qriggs  and  Mr.  J.  K.  Bramble,  for  Appel- 
lant, submitted  a  brief;  Mr.  Qriggs  argued  the  cause  orally. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  and  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  for  Respondent,  submitted 
a  brief;  Mr.  Foot  argued  the   case  orally. 

Counsel  for  appellant  assert  that  '' counsel  for  the  state, 
by  putting  to  witnesses  certain  questions  which  assume  facts 
prejudicial  and  degrading  to  the  defendants,  and  also  in  mak- 
ing certain  statements  during  the  argument  of  the  case, 
outside  of  the  evidence,  and  which  assumed  facts  prejudicial 
and  degrading  to  the  defendants,  were  guilty  of  misconduct, 
80  gross  and  so  prejudicial  to  the  defendants,  that  they  did 
not  have  a  fair  and  impartial  trial."  Admitting,  for  the  sake 
of  argument  that  counsel  for  the  state  asked  improper  ques- 
tions of  certain  witnesses,  or  made  improper  statements,  that, 
in  itself,  does  not  constitute  such  misconduct  of  counsel  as  to 
warrant  a  reversal  of  the  verdict,  or  the  granting  of  a  new 
trial.  In  the  case  of  State  v.  Rhys,  40  Mont.  131,  105  Pac. 
494,  this  court,  speaking  through  Mr.  Justice  HoUoway,  said: 
**It  will  not  do  to  draw  the  inference  of  misconduct  on  the 
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part  of  the  county  attorney  from  the  mere  fact  that  he  has 
asked  questions  which  ought  not  to  have  been  asked.  In  order 
to  constitute  such  misconduct,  the  questions  must  be  so  far 
improper  that  it  would  amount  to  an  impeachment  of  the 
legal  learning  of  the  attorney  to  say  that  he  did  not  know 
that  they  were  manifestly  improper  and  wholly  unjustifiable." 
And  again  in  State  v.  Barrett,  43  Mont.  502,  117  Pac.  895, 
Mr.  Justice  Hollo  way  said:  "It  will  not  do  to  convict  an 
attorney  of  misconduct  in  asking  questions  which  the  trial,  or 
appellate  court,  may  determine  to  be  improper."  In  the  case 
of  State  V.  Jones,  48  Mont.  505,  139  Pac.  441,  cited  by  ap- 
pellant, a  different  condition  existed.  In  that  case,  the  trial 
court  overruled  the  defendant's  objections  to  the  objectionable 
questions  of  the  prosecuting  attorneys  and  allowed  the  wit- 
nesses to  answer,  and  thereby,  as  this  court  said:  ''Stamped 
with  approval  the  course  pursued  by  the  county  attorney,  thus 
emphasizing  the  error  committed." 

In  the  case  at  bar,  the  trial  court,  with  one  exception,  sus- 
tained the  objection  of  the  defendant  to  the  alleged  proper 
remarks  and  questions  of  the  prosecuting  attorneys  every  time 
such  objections  were  offered,  and  doubtless  would  have  warned 
the  jury  to  disregard  the  said  remarks  and  questions,  had 
the  appellant  so  requested,  but  the  record  nowhere  discloses 
such  a  request  on  the  part  of  the  appellant  or  her  counsel 
In  order  that  improper  remarks  of  counsel  may  entitle  the 
opposing  party  to  a  new  trial,  such  party  must  have  called 
the  court's  attention  to  the  remarks  when  made,  and  have 
asked  to  have  the  jury  warned  against  them.  (Pascoe  v. 
Nelson,  52  Mont.  405,  158  Pac.  317.) 

Newly  discovered  evidence  of  contradictory  statements  made 
by  a  witness  before  a  trial  is  no  ground  for  a  new  trial. 
{Chalmers  v.  SheeJiy,  132  Cal.  459,  84  Am.  St.  Rep.  62,  64 
Pac.  709;  Busted  v.  Mead,  58  Conn.  55,  19  Atl.  233;  Maier 
V.  Potter,  102  111.  App.  483;  Brennan  v.  Ooodfellow  (Iowa),  96 
N.  W.  962;  Gardner  v.  Kellogg,  23  Minn.  463;  Garfield  Mining 
&  M,   Co.  V.  Hammer,   6  Mont.   53,  8  Pac.   153;  Leyson  v. 
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Davis,  17  Mont.  220,  31  L.  R.  A.  429,  42  Pac.  775;  Kennedy 
V.  Plank,  120  Wis.  197,  97  N.  W.  895.) 

The  sole  purpose  of  this  alleged  newly  discovered  evidence 
of  the  statements  made  by  the  witness,  Jaber,  is  to  impeach 
him  as  a  witness,  and  bring  it  squarely  within  the  rule  laid 
down  in  the  above-cited  cases,  and  is  not  sufficient  to  warrant 
a  reversal  of  the  lower  court  in  denying  appellant  a  new  trial. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Harry  Robinson  and  Mrs.  Pearl  Belland  were  charged 
jointly  with  the  murder  of  Matt  Ulmer  and  were  convicted 
of  manslaughter.  Thereafter  Robinson  was  granted  a  new 
trial,  but  defendant  Belland 's  motion  was  denied  and  she 
appealed  from  the  judgment  and  order. 

Appellant  relies  for  a  reversal  upon  the  refusal  of  the 
court  to  grant  a  new  trial  upon  the  following  grounds:  (1) 
Newly  discovered  evidence;  (2)  the  giving  of  certain  instruc- 
tions requested  by  the  state.  She  also  predicates  error  upon 
the  alleged  misconduct  of  the  prosecuting  officers. 

(1)  To  illustrate  the  first  assignment,  a  brief  review  of  the 
facts  as  disclosed  upon  the  trial  is  necessary.  The  homicide 
occurred  August  14,  1920,  on  the  public  road  in  front  of  the 
Ulmer  home,  some  thirty  miles  north  of  Havre,  in  Hill  county. 
About  10:30  o'clock  on  the  night  of  August  12,  the  deceased 
was  observed  lying  in  wait  with  a  gun  near  his  home,  and, 
in  reply  to  an  inquiry  as  to  his  purpose,  stated  that  he  was 
in  wait  for  the  defendants  and  would  **get  them"  if  they  came 
that  way.  This  information  was  conveyed  to  the  defendants 
on  the  following  day  and  they  then  armed  themselves  with 
an  automatic  pistol.  On  the  afternoon  of  the  13th  the  defend- 
ants passed  the  Ulmer  place,  and  Robinson  upbraided  Ulmer 
for  his  conduct  the  evening  before,  with  the  result  that  a  war 
of  words  ensued  during  which  invitations  to  fight  were  ex- 
changed but  without  acceptance,  and  defendants  went  on  their 
way.    On  the  morning  of  the  14th  the  defendants  in  a  farm 


544  State  v.  Belland.  [Mar.  T.  '21 

[59  Mont.  540.] 

wagon  started  for  their  respective  homesteads  upon  a  road 
which  led  by  the  Ulmer  home.  When  they  approached  the 
Ulmer  house  they  were  hailed  by  Ulmer,  who,  applying  a  vile 
epithet  to  Robinson,  invited  him  to  get  out  of  the  wagon  and 
fight.  Robinson  accepted  the  invitation  and  the  two  men  came 
together,  Robinson  striking  and  Ulmer  clinching.  They  fell 
to  the  ground  with  Ulmer  on  top,  and  immediately  Gus  Hinzc, 
the  former  husband  of  Mrs.  BcUand,  came  from  the  Ulmer 
house  with  an  empty  quart  beer  bottle  and  struck  Robinson 
over  the  head  with  it  until  the  bottle  broke,  and  then  with 
the  jagged  edge  of  the  bottle  neck  struck  Robinson  in  the  eye. 
Mrs.  Belland  called  to  Hinze  that  he  could  not  kill  Robinson 
and  fired  two  shots  at  Hinze,  neither  of  which  took  efifect 
Jlinze  ran  into  .the  house  and  secured  a  gun.  Robinson  and 
Ulmer  were  still  fighting  on  the  ground — ^Ulmer  on  top — ^but 
neither  inflicting  any  injury  upon  the  other. 

To  this  point  in  the  narrative  there  is  not  any  substantial 
conflict.  Hinze  testified  that  he  did  not  hear  a  third  shot 
or  know  what  transpired  while  he  was  in  the  house,  but  that 
when  he  returned,  Ulmer  had  been  shot;  that  he  pointed  the 
gun  toward  Mrs.  Belland  and  pulled  the  trigger  but  the  gun 
proved  to  be  unloaded;  that  he  returned  to  the  house,  secured 
ammunition,  and  when  he  appeared  again  the  defendants  were 
in  the  act  of  leaving,  and  that  they  drove  away  rapidly. 
Solomon  Jaber,  who  assumed  to  be  an  eye-witness  to  the 
tragedy,  testified  for  the  state  that  after  Mrs.  Belland  fired 
the  two  shots  at  Hinze,  she  alighted  from  the  wagon  and, 
approaching  within  two  or  three  feet  of  the  two  men  on  the 
ground,  pointed  the  pistol  at  Ulmer  and  fired  two  more  shots, 
one  of  which  took  effect  and  caused  Ulmer 's  death.  Ulmer 
was  shot  through  the  body  diagonally  from  the  right  shoulder 
blade,  the  bullet  pursuing  a  slightly  downward  course. 

This,  in  brief,  is  the  case  made  by  the  state,  and  it  will  be 
observed  at  once  that,  without  the  testimony  of  Jaber,  the 
person  who  fired  the  fatal  shot  would  not  be  identified  and 
neither  would  there  be  present  anything  to  indicate  the  cir- 
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cnmstances  under  which  the  shot  was  fired;  in  other  words, 
without  the  testimony  of  Jaber  there  would  not  be  evidence 
sufSeient  to  take  the  case  to  the  jury. 

The  only  other  persons  present  weye  the  two  defendants. 
Mrs.  Belland  testified  that  when  Hinze  commenced  beating 
Bobinson  on  the  head  with  the  bottle  she  called  to  him  that 
he  could  not  kill  the  man,  and,  alighting  from  the  wagon, 
shot  at  him  twice,  but  missed;  that  Hinze  ran  into  the  house, 
secured  a  gun  and  shot  at  her  once  without  effect  but  still  kept 
the  gun  pointed  at  her;  that  Ulmer  then  arose  from  off  of 
Bobinson  and  came  to  where  she  was  standing  and  tried  to 
take  the  pistol  from  her  or  turn  it  upon  her;  that  in  the 
struggle  over  the  possession  of  the  gun,  one  of  her  hands  was 
injured;  that  she  called  to  Bobinson  for  help;  that  Bobinson 
came  to  her  assistance,  his  head  and  face  covered  with  blood; 
that  he  seized  Ulmer  by  the  shoulders  and  turned  him  partly 
around,  and  that  then,  with  knowledge  of  the  fact  that  Hinze 
still  had  her  covered  with  his  gun,  and  realizing  Bobinson 's 
weakened  condition  and  her  peril,  and  mindful  of  the  threat 
made  by  Ulmer  the  evening  previously  and  Hinze 's  repeated 
threats  to  kill  her  and  Bobinson,  she*  fired  at  Ulmer  and  he 
dropped  to  the  ground;  that  she  fired  but  three  shots  altogether 
and  did  not  know  that  Ulmer  had  been  killed  until  told  later 
by  his  brother.  Bobinson  testified  substantially  to  the  same 
facts,  and  in  some  details  Mrs.  Belland  was  corroborated  by 
other  witnesses.  These  defendants  were  present  and  knew 
what  transpired.  If  their  story  is  true,  the  case  presented 
is  one  of  justifiable  homicide. 

Without  Jaber 's  testimony  the  state  could  not  make  out  a 
case.  His  story  is  indispensable  to  the  conviction  of  either 
defendant,  and  it  was  therefore  of  the  utmost  consequence 
that  he  should  have  occupied  a  position  from  which  he  could 
see  and  know  all  that  transpired  after  the  two  shots  were 
fired  at  Hinze.  Upon  the  trial  Jaber  testified  that  during  the 
entire  controversy,  and  until  after  the  fatal  shot  was  fired,  he 
was  standing  in   the  road  near  the   east  end  of  Bobinson 's 
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wagon,  and  a1)out  twenty-five  feet  from  where  Bobiiison  and 
Ulmer  were  fighting  on  the  gronnd;  that  his  vision  was  unob- 
structed; that  he  saw  everything  that  occurred;  that  he  was 
not  unduly  excited  and  did  not  fear  for  his  own  safety. 

In  support  of  the  motion  for  a  new  trial,  there  is  presented 
the  affidavit  of  George  EI.  Herron,  deputy  sheriff  of  Hill 
county,  to  the  effect  that  he  was  present  at  the  Ulmer  home 
on  August  16  when  the  coroner's  inquest  was  held;  that  Jaber 
was  the  only  witness  examined  at  that  time;  that  during  the 
course  of  his  examination,  the  coroner,  the  deputy  county  at- 
torney who  was  conducting  the  examination,  th(»  affiant,  the 
witness  Jaber,  and  others,  left  the  house  in  which  the  evidence 
was  being  taken  and  went  out  upon  the  road  to  the  place 
where  the  trouble  occurred;  that  Jaber  there  re-enacted  his 
part  as  of  the  time  of  the  tragedy;  that  he  designated  where 
he  stood  when  the  shooting  commenced,  as  a  point  in  the  road 
a  few  feet  south  and  east  of  the  Bobinson  wagon,  and  stated 
that  when  the  shooting  began  he  ran  for  cover  behind  the 
wagon,  placing  a  water  barrel  in  the  wagon  between  himself 
and  the  shooting,  and  then  jumped  over  the  fence  along  the 
south  side  of  the  road  and  was  some  six  feet  south  of  the 
fence  when  the  shooting  ceased;  and  that  he  was  greatly  ex- 
cited and  feared  for  his  own  safety. 

In  his  affidavit,  the  coroner  recites  the  fact  that  the  several 
parties  left  the  Ulmer  house  during  the  examination  of  Jaber 
and  went  upon  the  road;  that  Jaber  told  what  happened 
during  the  shooting  and  illustrated  where  he  was  and  what  he 
did  at  that  time;  that  affiant  does  not  remember  where  Jaber 
said  he  was  when  the  shooting  was  started,  nor  what  he  did 
immediately  thereafter,  except  that  he  does  remember  that 
Jaber  then  and  there  said  that  he  jumped  over  the  wire  fence 
on  the  south  side  of  the  road  and  that  he  was  very  much 
excited  and  afraid  for  his  own  safety.  ^ 

From  other  affidavits  it  is  made  to  appear  that  after  Jaber 
had  concluded  his  exhibition  and  statements  on  the  road,  the 
parties  returned  to  the  Ulmer  house  where  a  slight  correction 
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was  made  in  the  testimony  concerning  certain  distances^  and 
the  testimony  was  then  closed  without  incorporating  the  state- 
ments which  Jaber  had  made  while  out  on  the  road.  It  is 
made  to  appear,  further,  that  neither  of  the  defendants  knew 
that  an  inquest  was  to  be  held  on  August  16  and  neither 
was  present  in  person  nor  represented  by  counsel;  that  defend- 
ants and  their  counsel  relied  upon  the  coroner's  report  as 
containing  a  full,  true  and  correct  statement  of  all  the  testi- 
mony given  by  Jaber  at  the  inquest,  and  were  not  aware  that 
he  had  told  a  different  story  until  after  the  trial  was  con- 
cluded.   There   were   not    any   counter-affidavits    presented. 

Confessedly,  the  purpose  of  this  newly  discovered  evidence 
[1]  is  to  impeach  the  witness  Jaber,  and  for  the  purpose 
of  introducing  such  evidence  a  new  trial  will  not  b^  granted 
as  a  rule,  and  the  reason  is  apparent.  If  the  moving  party 
has  had  a  fair  hearing,  with  ample  opportunity  to  pre- 
pare his  case  and  fend  against  the  possibility  of  perjury, 
he  cannot  reasonably  demand  more,  and  the  smart  of  defeat 
and  the  certainty  of  the  consequences  offer  too  great  a 
temptation  for  him  to  manufacture  a  plausible  showing  in 
support  of  his  motion ;  but  there  are  exceptions  to  the  rule 
of  which  this  court  has  taken  cognizance. 

In  State  v.  Matkins,  45  Mont.  58,  121  Pac.  881,  we  an- 
nounced the  rules  which  govern  generally  the  application  for 
a  new  trial  on  the  ground  of  newly  discovered  evidence. 
Among  those  rules  are  the  following:  The  new  evidence  must 
not  be  cumulative  merely,  and  it  must  not  be  such  as  will  tend 
only  to  impeach  the  character  or  credit  of  a  witness.  Con- 
cerning the  rules,  this  court  said:  ''To  some  of  these  there 
may  be,  and  doubtless  are,  exceptions.  For  illustration:  The 
cumulative  evidence  may  be  so  overwhelmingly  convincing  as 
to  compel  the  conclusion  that  to  sustain  the  verdict  would  be 
a  gross  injustice,  or  the  impeaching  evidence  may  demonstrate 
perjury  in  the  witnesses  upon  whose  evidence  the  verdict  is 
founded*" 
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In  12  Cyc.  736,  the  same  exception  is  stated  as  follows: 
*' Where  it  is  discovered  after  verdict  that  a  witness  for  the 
prosecution  deliberately  perjured  himself  and  the  accused 
would  not  have  been  convicted  except  for  his  testimony,  he 
is  entitled  to  a  new  trial  for  newly  discovered  evidence." 

It  is  apparent  that  if  these  affidavits  state  the  facts,  a 
material  portion  of  the  testimony  given  by  Jaber  at  the 
inquest  wad  suppressed,  and  if  he  told  the  truth  at  the  in- 
quest, he  committed  perjury  at  the  trial.  At  best,  his  testi- 
mony as  it  appears  from  this  record  is  unsatisfactory.  He 
was  impeached  upon  other  matters,  and,  since  he  was  the 
only  witness  for  the  state  who  assumed  to  know  the  circum- 
stances immediately  surrounding  the  killing,  a  conviction 
ought  not  to  rest  upon  his  testimony  alone,  viewed  in  the 
light  of  the  facts  disclosed  by  these  affidavits.  If  upon  a 
new  trial  the  facts  are  developed  as  iiidicated  by  the  affidavits, 
it  is  inconceivable  that  a  jury  would  believe  the  story  told  by 
Jaber  upon  the  first  trial. 

Other  so-called  new  evidence,  material  to  the  defense,  is 
set  forth  in  the  affidavits,  but  the  excuse  tendered  for  not 
having  made  discovery  of  it  before  trial  is  insufficient. 

(2)  Although  the  deputy  county  attorney  was  not  required 
[2]  to  participate  in  the  inquest,  he  was  present  and  con- 
ducted the  examination  of  Jaber  and  must  assume  at  least 
a  part  of  the  responsibility  for  the  suppression  of  that  por- 
tion of  the  evidence  given  by  the  witness  while  upon  the  road. 
Sections  9668  and  9669,  Revised  Codes,  require  that  the  testi- 
mony taken  at  a  coroner's  inquest  shall  be  reduced  to  writing 
and  filed  with  the  clerk  of  the  court.  These  statutes  do  not 
confide  to  the  officers  the  right  to  select  such  testimony  only 
as  will  tend  to  establish  the  commission  of  the  crime  and  omit 
evidence  which  has  a  contrary  effect.  If  the  entire  story  told 
by  Jaber  had  been  incorporated  in  his  deposition,  these  de- 
fendants and  their  counsel  could  not  have  been  misled  to  their 
prejudice,  but  would  have  been  prepared  to  meet  the  testi- 
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mony  given  By  the  witness  at  the  trial.  Assuming  that  the 
deputy  sheriflf  has  stated  the  facts  in  his  affidavit,  the  pros- 
ecutor was  guilty  of  gross  misconduct  in  omitting  from 
Jaber's  deposition  the  testimony  whjch  disclosed  that  the  wit- 
ness was  not  in  a  position  to  see  or  know  what  transpired 
at  the  time  the  fatal  shot  was  fired. 

Likewise  the  repeated  efforts  of  the  county  attorney  to 
[3]  get  before  the  jury  something  that  might  indicate  that 
these  defendants  were  sustaining  illicit  relations,  and  his  action 
in  calling  as  a  witness  for  the  state,  the  wife  of  defendant 
Robinson,  cannot  be  justified  from  any  viewpoint.  Since, 
however,  a  change  has  been  effected  in  the  personnel  of  the 
county  attorney's  force,  a  repetition  of  these  offenses  will  not 
likely  occur,  and  we  refrain  from  further  comment. 

(3)  Instruction  No.  5,  given  by  the  court,  correctly  defines 
manslaughter,  and  we  are  not  prepared  to  say  that  it  was  in- 
applicable to  the  facts. 

Instructions  7  and  8  state  correctly  abstract  rules  of  law 
and  are  subject  to  criticism  only  in  that  they  are  not  made 
applicable  to  the  facts  of  the  particular  case. 

Instruction  19  should  not  have  been  given,  as  there  is  not 
any  foundation  for  it  in  the  evidence. 

Since  this  cause  must  be  remanded  for  a  new  trial,  attention 
[4]  is  directed  to  Instruction  24,  to  which  exception  was  not 
taken.  It  is  essentially  erroneous,  and  a  like  instruction 
has  been  condemned  by  this  court  so  often  that  it  seems  in- 
conceivable that  the  error  could  be  repeated  at  this  late  day. 
Section  8()28,  Revised  Codes,  provides  **that  a  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted  in  others/*  No 
exception  is  made  in  favor  of  the  testimony  of  such  a  witness 
corroborated  by  other  credible  evidence  and  the  courts  are 
without  authority  to  write  in  such  an  exception.  {State  v. 
Penna,  35  Mont.  535,  90  Pac.  787 ;  State  v.  Connors,  37  Mont. 
15,  94  Pac.  199  J  State  v.  Kanakam,  54  Mont.  180,  169  Pac. 
42.) 
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For  the  reasons  assigned,  the  judgment  and  order  are  re- 
versed and  the  cause  is  remanded  to  the  district  court  of  Hill 
county  for  a  new  triaL 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Rey- 
nolds and  CooPEB  concur. 

Mb.  Justice  GaijEN:  I  concur  in  the  result  reached.  In 
view  of  the  facts  disclosed  by  the  record,  I  believe  the  de- 
fendant Pearl  Belland  is  entitled  to  a  new  trial,  subscribing 
as  I  do  to  many  of  the  statements  contained  in  the  majority 
opinion,  but  I  cannot  agree  with  the  view  expressed  that  the 
testimony  of  the  witness  Solomon  Jaber  is  indispensable  to 
warrant  the  conviction  of  the  defendant  Belland.  Nor  do  I 
concur  with  the  statement  contained  in  the  opinion  that 
*' without  the  testimony  of  Jaber,  the  person  who  fired  tiie 
fatal  shot  would  not  be  identified,  and  neither  would  there 
be  present  anyone  to  indicate  the  circumstances  under  which 
the  shot  was  fired;  in  other  words,  without  the  testimony  of 
Jaber  there  would  not  be  evidence  sufficient  to  take  the  ease 
to   the  jury." 

A  reading  of  the  evidence  and  consideration  of  the  facts 
disclosed  by  the  record,  in  my  view,  lead  to  the  formation  of 
opinion  that  the  homicide  was  committed  by  the  defendant 
Pearl  Belland.  The  death  of  Matt  Ulmer  by  gunshot  on  the 
morning  of  August  14,  1920,  is  proved  and  in  my  opinion 
there  is  sufficient  evidence,  independent  of  the  testimony  of 
Solomon  Jaber,  to  present  a  case  for  submission  to  the  jury. 

The  witness  John  J.  Lynch  testified  that  two  or  three  days 
before  the  homicide  he  met  the  defendant  Pearl  Belland,  in 
company  with  Harry  Robinson — on  the  11th  or  12th  of  Au- 
gust— and  had  a  conversation  with  them  at  Pete  Ulmer 's 
place,  in  the  presence  of  Pete  Ulmer  and  family;  that  Mrs. 
Belland  asked  the  witness  if  he  had  a  gun  and  the  witness 
said  he  did  not  have  one  with  him  but  had  one  over  homci 
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and  the  witness  did  not  give  them  permission  to  nse  it.  The 
gun  referred  to  was  always  kept  by  the  witness  on  top  of  the 
kitchen  cabinet.  It  was  a  32-automatic  Colts,  identified  by  the 
witness  as  State's  Exhibit  2,  and  the  shells  were  identified  as 
State's  Exhibit  3.  The  witness  stated  that  he  missed  the  gun 
the  day  after  the  killing. 

•  The  witness  John  C.  Lynch  testified  that  he  had  a  con- 
versation with  Pearl  Belland  and  Harry  Robinson  the  night 
of  the  12th  of  August,  two  days  before  the  homicide,  and  they 
asked  him  if  he  had  a  gun  and  he  replied  that  he  had  not, 
but  that  there  was  one  there  that  belonged  to  the  boy.  They 
then  inquired  of  the  witness  if  he  thought  the  boy  would  let 
them  have  it,  and  the  witness  told  them  the  boy  would  not 
loan  his  gun  to  anybody.  Witness  told  them  the  gun  was  on 
top  of  the  kitchen  cabinet.  It  was  a  32-Colts  automatic.  On 
the  night  following,  and  just  preceding  the  day  of  the  homicide, 
August  13,  the  witness  again  met  Harry  Robinson  and  Pearl 
Belland,  and  the  defendant  Pearl  Belland  asked  the  ^witness 
if  he  missed  anything  over  there,  and  witness  replied  in  the 
affirmative.  Robiiison  thereupon  exhibited  the  gun  to  the 
witness  and  asked  witness  about  the  safety  and  how  it  worked. 
The  witness  identified  State's  Exhibit  No.  2  as  the  gun  be- 
longing to  his  son,  and  that  there  were  six  shells  in  the 
revolver  when  he  last  saw  it  on  the  cupboard. 

Wilfred  Ulmer,  ten  year  old  son  of  the  deceased,  testified 
that  he  was  at  his  father's  place  at  the  time  that  his  father 
and  Harry  Robinson  had  trouble  on  the  day  of  the  homicide 
and  that  Harry  Robinson  jumped  off  the  wagon  and  engaged 
'*in  a  *mixup'  with  my  papa."  '*I  couldn't  hear  what  they 
said  very  plain  and  I  went  behind  the  house  and  when  I 
looked  out  again,  Mr.  Hinze  and  my  father  were  on  top  of 
Harry;  they  began  to  fight  and  then  Mrs.  Hinze  jumped  off 
the  wagon  and  I  don't  know  what  she  did;  then  she  shot; 
then  Hinze  he  ran  into  the  house  and  I  didn't  see  him  after 
a  while,  but  I  seen  him  run  into  the  house  and  when  I  looked 
out  again,  I  seen  my  father  lying  ^ead;  nobody  shot  besides 


552  State  v.  Belland.  [Mar.  T.  '21 

[59  Mont.  540.] 

Mrs.  Hinze  or  Mrs.  Pearl  Belland;  I  don't  know  how  far 
she  was  fronl  my  papa,  when  she  shot  at  him;  Harry  Robin- 
son and  Mrs.  Hinze  they  both  jumped  into  the  wagon  and 
they  began  to  run;  the  horses  began  to  run;  Harry  was  sit- 
ting on  the  box;  I  couldn't  see  Mrs.  Hinze;  I  didn't  see 
Mrs.  Hinze  shoot  at  all,  but  I  heard^the  noise  of  it;  I  did  not 
see  her  have  the  gun  in  her  hand;  I  did  not  see  her  point. 
something  towards  my  papa;  I  could  tell  she  shot  my  papa, 
because  I  heard  the  noise;  •  •  •  when  Mrs.  Belland  or 
Mrs.  Hinze  and  Mr.  Robinson  left,  I  went  to  my  papa;  he 
was  dead." 

Gustav  Hinze  testified  that  the  defendant  Mrs.  Belland  was 
his  former  wife  and  that  on  the  14th  of  August,  the  day  of 
the  homicide,  at  about  10  o'clock  in  the  morning,  he  was 
at  the  Matt  Ulmer  place,  and  that  he  saw  the  defendant  Pearl 
Belland  and  Harry  Robinson  there  at  that  time,  and  that 
from  the  south  window  of  the  house  he  observed  the  deceased 
and  Harry  Robinson  lying  on  the  ground  in  some  kind  of  a 
struggle,  Ulmer,  the  deceased,  being  partly  on  top.  The  wit- 
ness ran  out  with  a  beer  bottle  and  hit  Harry  Robinson  over 
the  head  with  it,  and  in  the  meantime  heard  a  shot  fired  and 
then  a  second  shot  which  came  close  to  the  witness.  He  did 
not  know  where  the  first  shot  was  fired,  though  stated  that 
Pearl  Belland  fired  it.  The  witness  did  not  have  any  gun 
when  he  went  out  the  first  time,  nor  did  Matt  Ulmer.  When 
the  first  and  second  shots  were  fired,  the  witness  was  down 
on  his  knees  by  Harry  Robinson  and  Matt  Ulmer  and  at  that 
time  had  struck  Robinson  with  the  bottle.  As  the  witness 
got  up,  the  defendant  Pearl  Belland.  was  standing  right  behind 
him,  about  eight  feet  away  from  the  witness,  when  the 
accused,  Pearl  Belland,  fired  the  last  shot.  Further,  he  tes- 
tified: '*!  think  she  was  about  six  foot  from  Matt  Ulmer 's 
shoulder  when  she  pointed  the  gun  at  Matt;  I  heard  three 
shots  fired  altogether;  the  third  one  took  effect;  I  didn't 
hear  that  shot;  I  must  have  been  in  the  house;  all  I  heard 
was  two  shots;  Harry  Robinson  and   Matt  Ulmer  were  still 
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struggling  when  I  went  in;  I  went  into  the  house  and  got  the 
shotgun  and  came  out  with  the  shotgun  and  when  I  got  out 
Pearl  Belland  was  standing  behind  the  wagon  and  I  didn't 
look  at  Harry  Robinson.  I  kept  my  eye  on  Pearl  Belland; 
Matt  Ulmer  at  that  time  was  laying  down  on  the  ground;  he 
had  been  shot;  I  could  see  on  the  clothes,  where  the  bullet 
entered;  up  in  the  back;  that  shot  took  pleuse  while  I  was 
in  the  house;  •  •  *  Harry  Robinson  got  into  the  wagon 
in  about  a  minute  or  two;  when  I  came  out  with  the  gun,  it 
was* empty,  but  I  didn't  know  it  at  that  time;  so  I  opened  the 
gun  and  looked  at  it,  and  there  was  no  shell  in  it;  it  was  a 
breech-loader,  a  shotgun;  I  goes  back  into  the  house  where 
the  cupboard  was  and  put  a  shell  into  the  shotgun  and  I  seen 
that  Harry  Robinson  was  standing  at  the  front  wheel  of  the 
wagon;  and  I  reached  over  and  got  k  handful  and  then  I  ran 
out  of  thV  house  and  run  north  and  watched  the  two,  and  the 
first  thing  I  knew,  Harry  Robinson  was  hitting  the  horses 
and  they  was  running  the  horses  down  the  road;  Mrs.  Belland 
was  laying  in  the  wagon-box ;  •  •  •  i  didn't  go  toward 
them;  I  didn't  see  the  shot  fired  that  killed  Matt  Ulmer; 
there  was  no  other  gun  on  the  Matt  Ulmer  place  except  the 
shotgun ;  I  did  not  shoot  the  shotgun  off  at  all ;  I  struck  Harry 
Robinson  with  the  bottle  once;  when  I  struck  him  with  the 
bottle,  Matt  Ulmer  was  on  top;  neither  of  them  was  doing 
anything;  as  near  as  I  can  see,  Harry  Robinson  had  Matt 
Ulmer  by  the  throat;  they  had  each  other  by  the  throat;  that 
is  about  as  much  as  they  were  doing;  there  was  not  exactly 
any  bad  feeling  between  myself  and  my  wife  at  that  time; 
I  told  Harry  Robinson  last  winter  to  keep  off  the  place;  there 
was  some  bad  feeling  between  Harry  Robinson  and  myself." 

And  on  cross-examination,  witness  testified  in  part  as  fol- 
lows : 

"When  I  went  in  the  house,  Harry  Robinson  and  Matt 
Ulmer  were  still  fighting  and  Ulmer  was  on  top  of  him;  when 
I  went  the  first  time  to  get  the  shotgun,  Matt  Ulmer  wasn't 
dead;  after  that  I  don't  know  what  happened — between  Harry 
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Eobinson,  Matt  TJlmer  and  Pearl  Belland;  when  I  went  to  tlic 
house,  I  saw  her  pointing  the  gun  at  Matt  Ulmer;  I  didn't 
hear  any  shots  fired  then;  all  I  saw  was  her  point  the  gun  at 
him;  he  was  still  alive  at  that  time;  from  then  on,  I  don't 
know  what  happened  between  Matt  Ulmer,  Harry  Robinson 
and  Pearl  Belland  and  I  heard  no  more  shots  after  that." 

And  from  the  testimony  of  Dr.  J.  S.  Almas,  it  appears  that 
he  performed  the  post-mortem  on  the  body  of  the  deceased, 
found  a  bullet  wound  therein,  and  extracted  the  bullet  from 
it.    He  testified.: 

''The  wound   of  entrance  was   on  what  is  known   as   the 

r 

spine;  the  right  scapula,  a  little  below  the  center  of  the 
spine;  the  bullet  wound  was  on  top  of  the  spine  and  went 
diagonally  downward  and  a  little  forwfiwd  to  the  left,  the 
wound  appearing  about  two  inches  to  the  left  of  the  left 
nipple  and  about  an  inch  above  the  left  nipple;  there  was 
another  wound  in  the  arm,  that  ran  slightly  downward;  the 
bullet  laid  about  two  inches  below  the  skin  of  the  arm;  the 
bullet  went  through  the  body  at  the  sixth  dorsal  vertebrae; 
it  must  have  cut  the  -  cord ;  this  bullet  woiind  was  the  imme- 
diate cause  of  death;  a  person  would  ordinarily  live  only  a 
few  minutes  '  after  receiving  such  a  wound ;  in  every  other 
respect,  his  body  seemed  to  be  that  of  a  healthy  person." 

Witness  Charles  A.  Sartain  was  at  the  Matt  Ulmer  place 
immediately  after  the  homicide  and  picked  up  some  of  the 
empty  shells  lying  on  the  ground  near  the  body,  which  were 
identified  and  introduced  in  evidence.     He  said: 

**  There  was  some  evidence  of  a  scuflBe  on  the  ground  be- 
tween the  house  and  where  the  body  lay ;  the  hats  were  laying 
about  a  rod  from  the  body,  towards  the  house;  you  could 
see  that  the  ground  was  kind  of  torn  up  all  right  where  the 
people  were  scufiOing;  there  wad  evidence  of  a  scuffle  there; 
they  were  lying  pretty  close  together;  there  was  no  evidence 
of  scuffling  further  north  where  the  hats  lay;  I  picked  np  the 
shells  right  by  the  body;  one  of  them  was  found  about  the 
middle  of  Matt's  body  lying  right  by  the  side  of  him,  not  a 
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foot  away,  and  almost  under  him,  and  the  other  one  was  about 
a  foot  and  a  half  or  two  feet  away  qn  the  east  side  of  the 
body,  I  think,  after  the  doctor  came  and  turned  him  over; 
one  shell  was  right  under  him;  some  one  picked  it  up  when 
the  doctor  turned  the  body  over." 

Mrs.  Pete  Ulmer  testified  that  on  August  14,  the  day  of  the 
homicide,  Mrs.  Pearl  Belland  and  Harry  Bobinson  were  at 
her  house,  and  that  the  witness  was  at  the  time  keeping  a 
child  for  the  defendant  Pearl  Belland;  that  Robinson  and 
Pearl  Belland  came  to  the  house  of  the  witness  about  11 
o'clock  of  the  forenoon,  about  the  12th  of  August,  and  that 
they  remained  there  on  the  nights  of  the  12th  and  13th  of 
August,  and  that  on  the  morning  of  the  14th  they  hitched  up 
and  left,  starting  north,  and  then  came  back  between  10  and 
U  o'clock  of  that  day.  Witness  testified:  **They  told  me 
they  were  going  to  get  water  and  were  intending  to  bring 
coal  along,  and  said  that  Matt  Ulmer  held  them  up  on  the 
way  and  how  the  fight  started;  Mrs.  Belland  said  that  they 
were  shooting  but  she  didn't  know  what  happened;  later  Sam 
Jaber  came  along  and  said  Matt  was  dead;  later  my  husband 
came  home  and  she  asked  him  if  he  was  dead  and  he  said 
*Yes';  she  didn't  say  nothing  but  she  laid  right  down  on  the 
bed  and  cried  bitterly;  she  didn't  want  to  kill  him;  she  said 
she  was  shooting,  but  she  didn't  say  who  she  shot;  she  didli't 
say  who  she  intended  to  shoot;  she  told  me  that  she  shot  at 
Matt  Ulmer,  but  she  didn't  know  if  he  was  dead  or  not;  she 
told  me  that  she  did  not  intend  to  harm  anybody." 

And  Peter  Ulmer  testified  that  about  11:30  on  the  day  of 
the  shooting  Mrs.  Belland  and  Harry  Bobinson  were  at  his 
place  upon  his  return  from  his  brother's  (Matt  Ulmer)  place 
after  the  shooting,  and  the  witness  testified: 

**Mrs.  Belland  asked  me  if  my  brother  was  dead;  I  said 
*Yes,'  and  then  she  fell  backward  on  the  bed;  she  said  it 
was  an  accident;  she  didn't  try  to  kill  him;  she  said  afterward 
she  didn't  intend  to  kill  Matt;  she  admitted  that  she  shot  him; 
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she  did  not  say  who  she  intended  to  kill;  she  said  she  shot 
twice  at  Hinze  but  she  missed  him." 

Eliminating  the  testimony  of  Solomon  Jaber  entirely  from 
consideration,  as  I  have  in  this  review  of  the  state's  case,  we 
have  not  the  direct  testimony  of  any  eye-witnesses  to  the  firing 
of  the  fatal  shot,  although  we  have  the  admissions  made  by  tho 
defendant  Pearl  Belland  immediately  after  the  shooting  and 
the  circumstances  i^  connection  with  her  possession  of  the 
pistol  and  discharging  of  at  least  two  shots  therefrom  at  the 
time  of  the  struggle  between  the  deceased  and  Harry  Robin- 
son, all  of  which  I  believe  sufficient  to  warrant  a  cas^  for 
the  jury.  All  evidence  is  more  or  less  circumstantial,  whether 
consisting  of  facts  which  permit  the  inference  of  guilt,  or 
given  by  eye-witnesses  to  the  occurrence.  It  is  generally 
understood  and  appreciated  that  even  as  to  the  testimony 
of  eye-witnesses,  the  same  is  more  or  less  circumstantial  as  to 
observations  of  persons,  impressions  and  narrations  of  events; 
that  it  will  differ  even  though  all  are  in  position  to  have  the 
same  perspective.  There  is  a  difference  between  evidence  con- 
sisting of  facts  of  a  particular  nature,  and,  hence,  giving  rise 
to  presumptions,  and  evidence  which  is  direct,  consisting  in 
the  positive  testimony  of  eye-witnesses;  and  the  difference  is 
material  according  to  the  degree  of  exactness  and  relevancy 
and  the  weight  of  the  circumstances  and  credibility  of  the 
witnesses. 

But,  the  circumstantial  evidence  admitted,  coupled  with  the 
admissions  made  by  the  defendant  Pearl  Belland,  in  my 
view  of  this  case,  do  not  warrant  a  conclusion  that  the  testi- 
mony of  the  witness  Solomon  Jaber  is  indispensable. 
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Mandamtis — State  Treasury  Notes — Statutes — Constitution — 
''Debt  or  Liability'^ — Statutes — Adoption  from  Another  State 
— Construction. 

State  Treasury  Notes — Statute — Constitutionality — *Debt  or  Liability." 

1.  Held,  that  the  issuance  and  sale  of  treasury  notes  authorized  by 
Chapter  13,  Laws  of  1921,  in  anticipation  of  the  payment  of  taxes 
levied,  to  procure  funds  with  which  to  pay  outstanding  valid  claims 
against  and  current  expenses  of  the  state,  do  not  constitute  the  in- 
curring of  a  *'debt  or  liability''  within  the  meaning  of  section  2, 
Article  XIII,  of  the  state  Constitution. 

Statutes — Constitutionality — ^Rule. 

2.  The  constitutionality  of  a  legislative  enactment  is  prima  facie 
assumed,  every  intendment  being  in  favor  of  upholding  it,  and 
wUl  be  upheld  unless  it  appears  to  be  unconstitutional  beyond  a 
reasonable  doubt. 

8ame — Adoption    from    Another    State    Aiter    Construction-T-Effect. 

3.  By  the  adoption  of  a  statute  of  another  state  after  construc- 
tion thereof  by  its  courts,  the  construction  thus  placed  upon  it  is 
impliedly  approved,  provided  the  statute  as  adopted  is  silent  as  to 
the  matter  of  construction. 

State    Indebtedness — Constitutional    Limitatioik*-What    Deemed    Cash    on 
Hand. 

4.  The  debt  or  liability  the  incurring  of  which  is  prohibited  by 
section  2  of  Article  XIII  of  the  Constitution  without  a  majority 
approval  by  the  people  at  a  general  election  is  one  which  singly 
or  in  the  aggregate  will  obligate  the  state  to  an  amount  in  excess 
of  $100,000  cash  on  hand  and  revenues  provided  by  the  legislature 
for  the  two  years  intervening  between  sessions  of  the  assembly, 
since  revenue  for  which  provision  has  been  made  may  constructively 
be  considered  as  cash  on  hand. 

Original  application  by  the  State,  on  the  relation  of  Wel- 
lin^on  D.  Rankin,  Attorney  General,  as  a  member  of  the 
State  Board  of  Examiners,  for  writ  of  mandate  to  compel  the 
said  board  and  Joseph  M.  Dixon,  Governor,  and  Charles  T. 
Stewart,  Secretary  of  State,  as  members  thereof,  to  publish 

3.    Construction  of  adapted  statute,  see  notes  in  1   Ann.  Oas,  147; 
Ann.  Gaa.  1917B,  651^  660. 
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notice  calling  for  bids  on  the  sale  of  treasury  notes  authorized 
by  Chapter  13,  Laws  of  1921.    Writ  issued. 

Mr.  Wellington  D.  Rankin,  pro  se,  submitted  a  brief  and 
argued  the  cause  orally. 

(Note:  Inasmuch  as  the  contentions  made  by  counsel  in 
his  brief,  and  authorities  cited  in  their  support,  are  incor- 
porated in  the  opinion  of  the  court,  it  is  deemed  unnecessary  to 
set  them  forth  here.) 

No  appearance  in  behalf  of  Defendants. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court 

I 

This  is  an  original  application  for  a  writ  of  mandate  directed 
to  the  state  board  of  examiners  and  the  governor  and  secretary 
of  state,  constituting  a  majority  of  the  board,  to  compel  it  to 
publish  notice  calling  for  bids  on  the  sale  of  treasury  notes 
of  the  state  of  Montana  and  to  make  sale  of  same,  as  required 
by  law. 

The  state  board  of  examiners  is  composed  of  the  governor, 
secretary  of  state  and  attorney  general.  (Sec.  20,  Art.  VII, 
of  the  Constitution;  sec.  226,  Rev.  Codes.)  By  Chapter  13  of 
the  Laws  enacted  by  the  Seventeenth  Legislative  Assembly  in 
Extraordinary  Session  (tiaws  1921),  it  is  made  the  duty  of  the 
state  board  of  examiners,  prior  to  the  close  of  the  fiscal  year 
of  1922,  by  resolution  to  be  entered  in  the  minutes  of  its 
proceedings,  to  order  the. sale  of  treasury  notes  in  such  amount 
as  in  their  discretion  may  appear  best,  provided  that  there 
must  not  be  issued  or  sold  during  the  year  1921  an  amount 
exceeding  in  par  value,  plus  interest  to  date  of  maturity,  the 
total  tax  levy  in  the  year  for  general  state  purposes,  nor  shall 
there  be  sold  or  permitted  to  be  sold  during  the  year  1921 
more  than  one-half  of  the  treasury  notes  authorized  by  the 
Act.  And  as  to  the  year  1922,  the  board  is  required  not  to 
order  sold  nor  sell  such  treasury  notes  in  amount  exceeding 
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in  total  par  vainly  plus  interest  to  date  of  maturity,  the 
taxes  levied  in  the  year  1922  for  general  state  purposes. 

From  the  afiSdavit  made  the  basis  of  this  application,  it 
appears  that  the  state  board  of  examiners,  on  March  28,  1921, 
pursuant  to  the  terms  of  such  Act,  by  proper  resolution 
entered  of  record,  directed  the  sale  and  issuance  of  a  total 
principal  sum  of  one  million  dollars  ($1,000,000)  par  value 
of  treasury  notes  of  the  istate  of  Montana  for  the  year  1921 ; 
but  that  the  board  has  failed  and  refused  to  direct  publica- 
tion of  notice  of  the  sale  of  such  treasury  notes  or  to  take 
further  steps  looking  to  the  negotiation  and  sale  thereof.  One 
member  of  such  board,  the  relator  herein,  insists  that  it  is  the 
plain  duty  of  the  board  to  now  proceed  with  publication  of 
notice  of  sale  of  the  treasury  notes  and  to  make  sale  thereof 
as  authorized  by  law  and  the  resolution  adopted  by  the  board. 

It  is  provided  by  the  Act  that  'immediately  upon  the  pas- 
sage and  adoption  by  the  board  of  any  such  resolution,  the 
said  board  of  examiners  shall  publish  for  ten  (10)  days  in  two 
daily  newspapers  of  general  circulation  published  in  the  state 
of  Montana,  a  notice  specifying  the  notes  to  be  sold,  the 
amount  thereof,  the  place  of  payment  and  the  maximum  in- 
terest rate,  that  the  denominations  will  be  made  to  suit  such 
purchasers;  that  interest  will  be  payable  semi-annually  and 
asking  that  bids  therefor,  specifying  in  addition  to  the  price 
offered,  the  rate  of  interest  at  which  the  bidder  will  purchase 
the  said  notes  and  likewise  the  denominations  desired,  be  sub- 
mitted to  the  said  board  at  or  prior  to  the  day  and  hour  to 
be  specified  in  the  notice,  which  time  shall  not  be  less  than  ten 
(10)  days  from  the  publication  of  the  notice." 

It  appears  that  there  is  now,  and  at  the  time  of  the  adoption 
of  the  resolution  authorizing  the  sale  of  such  treasury  notes  was, 
outstanding  in  taxes  levied  for  the  current  year  for  general 
state  purposes  and  payable  into  the  general  fund  of  the  state 
in  the  year  1921,  the  sum  of  $1,028,000,  in  addition  to  revenue 
accruing  to  the  general  fund  from  sources  other  than  taxa- 
tion, exceeding  the  total  amount  of  the  treasury  notes  ordered 
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to  be  issued,  plus  the  interest  to  maturity  for  the  year  1921. 
and  that  no  like  treasury  notes  have  been  issued  or  are  now 
outstanding.  Further,  that  at  present  there  are  no  moneys 
available  in  the  general  fund  for  any  purpose,  and  that  there 
will  not  be  sufficient  funds  during  the  current  year  for  the 
payment  of  warrants  drawn  on  the  general  fund 

The  purpose  of  the  Act  is  made  clear  from  the  preamble, 
which  reads  as  follows:  '*It  appearing  that  there  are  out- 
standing  and  unpaid  valid  claims  chargeable  against  the  gen- 
eral fund  of  the  state  of  Montana  in  an  amount  greatly  in 
excess  of  the  actual  cash  on  hand  in  said  fund  available  for 
the  payment  thereof,  and  that  in  addition  thereto  the  current 
expenses  of  the  state  and  lawful  charges  against  said  fund  are 
constantly  accruing  in  an  amount  exceeding  for  the  time  being 
and  temporarily,  the  actual  cash  income  of  said  fund,  but 
that  there  is  outstanding  in  taxes  levied,  in  addition  to  revenue 
constantly  accruing  to  said  fund  from  sources  other  than 
taxation,  an  amount  in  excess  of  three  million  dollars,  avail- 
able for  the  payment  of  any  warrants,  claims  or  charges 
against  the  said  general  fund  immediately  upon  receipt  of  the 
same  in  cash  in  the  treasury  of  the  state:  Now,  therefore,  be 
it  enacted,*'  etc.  By  demurrer  filed,  question  is  raised  as  to 
the  constitutionality  of  the  Act  authorizing  the  issuance  and 
sale  of  the  treasury  notes.  (Chap.  13,  Laws  of  the  Seven- 
teenth Legislative  Assembly  in  Extraordinary  Session.) 

Section  2  of  Article  XIII  of  the  Constitution  provides  in 
[1-3]  part:  *'No  debt  or  liability  shall  be  created  which  shall 
singly,  or  in  the  aggregate  with  any  existing  debt  or  liability, 
exceed  the  sum  of  one  hundred  thousand  dollars  ($100,000) 
except  in  case  of  war,  to  repel  invasion  or  suppress  insurrec- 
tion, unless  the  law  authorizing  the  same  shall  have  been 
submitted  to  the  people  at  a  general  election  and  shall  have 
received  a  majority  of  the  votes  cast  for  and  against  it  at  such 
election.'*  The  constitutionality  of  a  legislative  enactment  is 
prima  fdcie  presumed  and  every  intendment  is  in  favor  of 
upholding  it,  unless  it  appears  to  be  unconstitutional  beyond 
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a  reasonable  doubt.  (State  ex  rel,  Bonner  v.  Dixon,  cmte,  p. 
58,  195  Pac.  841,  and  cases  there  collected.)  In  application 
of  the  language  contained  in  this  section  of  the  Constitu- 
tion, question  is  raised  as  to  whether  the  issuance  of  treasury 
notes  as  authorized  by  the  Act,  constitutes  the  creation  of  a 
**debt  or  liability*'  such  as  is  prohibited.  A  comparison  of 
the  Act  under  consideration  with  Chapter  94  of  the  Laws 
of  Idaho  of  1919,  indicates  clearly  that  our  legislature  copied 
substantially  the  Idaho  law,  and  it  is  settled  by  decisions  of 
this  court  that  by  the  adoption  of  the  statute  of  another  state, 
the  construction  theretofore  placed  hereon  by  the  courts  of 
such  state  is  impliedly  approved,  provided  our  own  statute  is 
silent  as  to  the  matter  of  construction.  {Territory  v.  Stears, 
2  Mont.  324;  Lindley  v.  Davis,  6  Mont.  453,  13  Pac.  118; 
First  Nat.  Bank  of  Butte  v.  Bell  etc.  Min,  Co.,  8  Mont.  32, 
19  Pac.  403;  Price  v.  Lush,  10  Mont.  61,  9  L.  B.  A.  467,  24 
Pac.  749 ;  Stackpole  v.  HallaJian,  16  Mont.  40,  28  L.  R.  A.  502, 
40  Pac.  80;  Murray  v.  Heime,  17  Mont,  353,  42  Pac.  1057,  43 
Pac.  714;  Largey  v.  Chapman,  18  Mont.  563,  46  Pac.  808; 
Stadler  v.  First  Nat.  Bank,  22  Mont.  190,  74  Am.  St.  Rep.  582, 
56  Pac.  Ill ;  Butte  dc  B.  Cov^ol.  Min.  Co.  v.  Montana  Ore  Pur- 
chasing Co.,  25  Mont.  41,^  63  Pac.  825;  Winslow  v.  Dundom, 
46  Mont.  71,  125  Pac.  136 ;  Miller  v.  Miller,  47  Mont.  150,  131 
Pac.  23 ;  Moreland  v.  Monarch  Min.  etc.  Co.,  55  Mont.  419,  178 
Pac.  175.) 

The  Act  under  consideration  became  a  law  March  24,  1921. 
and  long  prior  thereto,  on  June  11,  1919,  the  supreme  court 
of  Idaho,  in  the  case  of  State  v.  Eagleson,  32"  Idaho,  276,  181 
Pac.  924,  in  upholding  the  constitutionality  of  the  Idaho  stat- 
ute, speaking  through  Mr.  Chief  Justice  Morgan,  said:  **The 
Chapter  under  consideration  authorizes  the  state  board  of  ex- 
aminers to  order  the  sale  of  such  amounts  of  treasury  notes 
as  it  may  deem  best,  provided  it  shall  not  order,  nor  permit 
to  be  sold  during  the  year  1919  an  amount  of  the  total  par 
value,  plus  interest  to  date  of  maturity,  exceeding  the  total 
tax  levy  in  that  year  for  general  state  purposes  payable  into 
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562  State  v.  State  Board  op  Examiners.     [Mar.  T.  *21 

[5»  Mont.  657.] 

the  treasury  in  1920,  and  during  1920  it  shall  not  order  nor 
permit  to  be  sold  an  amount  exceeding,  in  like  manner,  the 
taxes  levied  in  that  year  for  general  state  purposes  payable 
into  the  treasury  in  1921.  It  is  further  provided  that  upon 
the  adoption  by  the  state  board  of  examiners  of  a  resolution 
directing  the  sale  of  notes,  the  treasurer  shall  perform  certain 
a;cts,  in  the  law  specified,  looking  to  the  sale  thereof.  The 
purpose  of  this  action  is  to  procure  the  performance  of  these 
acts. 

''The  defendant  answered,  in  effect,  that  if  treasury  notes  ] 

be  issued  as  prayed  for,  the  indebtedness  thereby  created  will,  ; 

together  with  the  bonded  indebtedness  of  the  state  now  out- 
standing, be  in  exc^  of  the  amount  permitted  by  Article  | 
VIII,  par.  1,  of  the  Constitution  which,  so  far  as  it  is  material 
to  this  case,  pi*ovides:  'The  legislature  shall  not  in  any  man- 
ner create  any  debt  or  debts,  liability  or  liabilities,  which  shall 
•  •  •  exceed  in  the  aggregate  the  sum  of  two  million  dol- 
lars. •  •  •  >  The  answer  was  demurred  to,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  defense, 
and  the  only  question  presented  is  as  to  whether  or  not 
the  treasury  notes  in  question  will,  if  issued  and  sold,  con- 
stitute an  indebtedness  within  the  meaning  of  that  section  of 
the   Constitution. 

''This  court,  in  Stein  v.  Morrison,,  9  Idaho,  426,  at  page 
451,  75  Pac.  246,  at  page  254,  said:  'The  appropriations  for 
current  expenses  and  the  raising  of  revenue  to  meet  those  ap- 
propriations have  been  treated  by  the  people  in  framing  and 
adopting  the  organic  law  as  a  cash  transaction.'  The  decision 
of  the  court  upon  this  point  is  summarized  in  the  syllabus  as 
follows:  'The  public  revenues  may  be  appropriated  by  the 
legislature  in  anticipation  of  tjieir  receipt,  •  •  •  and  it 
is  not  necessary  to  the  validity  of  such  an  appropriation  that 
funds  should  be  in  the  treasury  at  the  time  to  meet  the  same.' 
'Such  appropriations  do  not  constitute  a  debt  or  liability 
against  the  state  within  the  provisions  of  section  1,  Article 
VIII,  of  the  Constitution,    •    •    *    .'    (See,  also,  State  r. 
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McCauley,  15  Cal.  429 ;  In  re  Incurring  of  State  Debts,  19 
B.  I.  610,  37  Atl.  14;  State  v.  Parkimon,  5  Nev.  15;  Rhea  v. 
Newman,  153  Ky.  604,  44  L.  E.  A.  (n.  s.)  989,  156  S.  W.  154; 
Rowley  v.  Clarke,  162  Iowa,  732,  144  N.  W.  908;  'State  v. 
Medbery,  7  Ohio  St  522;  State  v.  Donahey,  93  Ohio  St.  414, 
113  N.  B.  263.) 

''A  question  similar  to  the  one  before  ns  arose  in  South 
Dakota,  where  the  legislature  had  provided  for  the  issuance 
and  sale  of  state  warrants,  in  anticipation  of  the  payment  of 
taxes  already  levied  to  procure  cash  with  which  to  pay  the 
current  expenses  of  state  government.  The  court  held  that 
'appropriations  from  the  assessed,  but  uncollected,  revenues  of 
the  state,  and  the  issuance  of  warrants  in  pursuance  thereof, 
is  not  the  incurring  of  an  indebtedness,'  within  the  meaning 
of  a  constitutional  provision  of  that  state  which,  so  far  as  this 
question  is  concerned,  is  the  equivalent  of  our  Article  VIII, 
par.  1.  (In  re  State  Warrants,  6  S.  D.  5J8,  55  Am.  St.  Rep. 
852,  62  N.  W.  101.)  See,  also,  Bryan  v.  Menefee,  21  Okl.  1, 
95  Pac.  471.)  This  is  the  correct  rule,  and  it  applies  to 
treasury  notes  with  equal  force  as  to  state  warrants." 

The  South  Dakota  decision  referred  to  in  the  Idaho  case 
construes  a  statute  of  the  state  of  South  Dakota  (Chap.  91, 
Laws  of  1895),  providing  for  the  issuance  of  state  warrants  to 
defray  current  expenses  based  upon  revenues  not  yet  col- 
lected under  constitutional  provisions  (sec.  2  of  Art.  XIII 
of  the  Constitution)  quite  similar  in  effect  to  our  own.  In 
passing  upon  the  validity  of  the  warrants  authorized  to  be 
issued  in  anticipation  of  available  revenues,  the  supreme  court 
of  South  Dakota,  in  In  re  State  Warrants,  6  S.  D.  518,  55 
Am.  St.  Rep.  852,  62  N.  W.  101,  used  the  following  language 
by  us  quoted  with  approval  with  respect  to  the  Montana  Act 
under  consideration:  "By  general  law  the  legislature  has 
provided  for  the  levy  of  an  annual  tax  for  meeting  the 
ordinary  expenses  of  the  state.  '  By  so  providing,  in  a  con- 
stitutional manner  for  the  levy  of  a  sufficient  tax,  it  has 
provided  a  revenue,  to  the  extent  of  the  tax,  for  the  payment 
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of  the  ordinary  or  current  expenses  of  the  state.  It  may  then 
make  appropriation  of  such  revenue  for  diverse  and  specific 
purposes,  within  the  ordinary  expenses  of  the  state,  and  may 
authorize  the  issue  of  evidence  of  such  appropriation  in  the 
form  of  warrants,  without  incurring  an  indebtedness  therefor, 
within  the  meaning  of  said  section  2,  Article  X*!!!,  of  the  Con- 
stitution. If  this  were  not  so,  then  the  appropriations  of  each 
legislature  in  excess  of  the  cash  actually  in  the  hands  of  the 
state""  treasurer,  and  in  the  fund  from  which  such  appropria- 
tions were  made,  would,  to  the  extent  of  such  excess,  con- 
stitute the  creation  of  a  debt  against  the  state.  It  is  well 
understood  that  the  aggregate  of  the  general  appropriations  of 
each  legislature  in  this,  as  in  other  states,  generally  greatly  ex- 
ceeds the  amount  of  actual  cash  in  the  hands  of  the  state 
treasurer  when  such  appropriations  are  made.  The  taxes 
levied  and  in  process  of  collection  are  treated  as  in  the  state 
treasury,  though  not  yet  actually  paid  over  to  the  state  treas- 
urer. It  has  been  ruled  in  several  cases,  and  by  high  judicial 
authority,  that  state  funds,  so  in  sight,  but  not  yet  in  hand, 
may  be  anticipated  and  appropriated  as  though  actually  in 
the  possession  of  the  state  treasurer.  In  State  y.  McCaidey, 
15  Cal.  429,  430,  the  learned  Chief  Justice  Field,  speaking  for 
the  court  said:  *The  eighth  article  (the  constitutional  article 
limiting  state  indebtedness,  and  corresponding  to  our  section  2, 
Article  XIII)  was  intended  to  prevent  the  state  from  running 
into  debt,  and  to  keep  her  expenditures,  except  in  certain 
cases,  within  her  revenues.  These  revenues  may  be  appro- 
priated in  anticipation  of  their  receipt  as  effectually  as  when 
actually  in  the  treasury.'  This  case,  decided  in  1860,  has  been 
subsequently  several  times  approved  and  followed  by  the  su- 
preme court  of  California.  (See  People  ex  rel.  McCavley  v. 
Brooks,  16  Cal.  11,  28,  Koppikus  v.  State  Capitol  Commis- 
sioners, 16  Cal.  248,  253 ,  and  People  v.  Pacheco,  27  Cal.  175.) 
The  same  question  was  before  the  supreme  court  of  Ohio,  in 
State  V.  Medhery,  7  Ohio  St.  522,  where  the  proposition  of  the 
California  court  was  fully  indorsed,  subject  only  to  the  re- 
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striction  based  npon  a  provision  of  the  Ohio  Constitution 
that  such  appropriations  of  incoming  revenues  should  not 
extend  beyond  the  limit  of  the  two  years  next  ensuing.  The 
court  says:  'So  long  as  this  financial  system  is  carried  out 
in  accordance  with  the  requirements  of  the  Constitution  (two 
years'  restriction),  unless  there  is  a  failure  or  defect  of 
revenue,  or  the  general  assembly  have  failed,  for  some  cause, 
to  provide  revenue  suflScient  to  meet  the  claims  against  the 
state,  they  do  not  and  cannot  accumulate  into  a  debt.  Under 
this  system  of  prompt  payment  of  expenses  and  claims  as 
they  accrue,  there  is,  undoubtedly,  after  the  accruing  of  the 
daim,  and  before  its  actual  presentation  and  payment  a  period 
of  time  intervening  in  which  the  claim  exists  unpaid;  but 
to  hold  that  for  this  reason  a  debt  is  created  would  be  the 
misapplication  of  the  term  'debt,'  and  substituting  for  the 
fiscal  period  a  point  of  time  between  the  accruing  of  the  claim 
and  its  payment  for  the  purpose  of  finding  a  debt;  but  ap- 
propriations having  been  previously  made,  and  revenue  pro- 
vided for  payment,  as  prescribed  by  the  Constitution,  such 
debts,  if  they  may  be  so  called,  are  in  fact,  in  respect  of  the 
fiscal  year,  provided  for  with  a  view  to  immediate  adjust- 
ment and  payment.  Such  financial  transactions  are  not, 
therefore,  to  be  deemed  debts.'  The  same  question  is  elabo- 
rately discussed  in  State  v.  Parkinson,  5  Nev.  15,  and  the  same 
conclusions  reached  as  by  the  California  and  Ohio  courts.  It 
would  seem,  therefore,  that,  both  upon  authority  and  prin- 
ciple, we  should  be  justified  in  saying  that  appropriations 
from  the  assessed,  but  not  yet  collected,  revenues  of  the 
state,  ai^d  the  issuance  of  warrants  in  pursuance  and  in  evi- 
dence thereof,  is  not  the  incurring  of  an  indebtedness,  within 
the  meaning  of  section  2,  Article  XIII,  of  the  Constitution. 

*'At  first  thought,  it  may  seem  difficult  to  maintain  that  the 
issuing  of  an  obligation  to  pay  is  not  the  incurring  of  an  in- 
debtedness; but  as  aptly  said  by  the  court  in  State  v.  ParJoin- 
son,  supra,  'similar  language  [prohibiting  state  indebtedness 
beyond  a  designated  limit]  in  the  constitutions  of  other  states, 
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had  judicial  interpretation  before  the.  foundation  or  adoption 
of  the  Constitution  of  the  state,  •  •  •  and  thus  the  legal 
presumption  arises  that  the  language  was  used  with  reference 
to  such  interpretation.*  Critically  considered,  it  may  con- 
stitute the  incurring  of  an  indebtedness;  but  it  is  not  an  in- 
debtedness repugnant  to  the  Constitution,  because  its  payment 
is  legally  provided  for  by  funds  constructively  in  the  treasury. 
If  the  drawing  of  a  warrant  upon  the  state  treasury  is  the 
incurring  of  indebtedness  by  the  state,  then  the  drawing  of 
such  warrant  would  violate  the  Constitution,  even  if  there  was 
money  in  the  state  treasury  to  pay  it,  if  the  constitutional 
limit  of  indebtedness  has  been  reached;  for  there  must  always 
be  some  time  intervening  between  the  drawing  of  the  warrant 
and  its  payment,  and  during  such  time  the  indebtedness  of 
the  state  would  be  increased  beyond  the  constitutional  limit 
Such  an  interpretation  of  the  constitutional  limitation  would 
obviously  be  too  hypercritical  to  be  practicable  or  reasonable. 
It  being  once  established,  as  we  think  it  is  by  the  authorities 
already  cited,  that  the  revenues  of  the  state,  assessed  and  in 
process  of  collection,  may  be  considered  as  constructively  in 
the  treasury,  they  may  be  appropriated  and  treated  as  though 
actually  and  physically  there;  and  an  appropriation  of  them 
by  the  legislature  does  not  constitute  the  incurring  of  an 
indebtedness,  within  the  meaning  of  section  2,  Article  XIII." 

In  the  very  recent  case  of  State  ex  reh  Bonner  v.  Dixon, 
ante,  p.  58,  195  Pac.  841,  this  court,  in  passing  upon  the 
constitutionality  of  the  initiative  measure  authorizing  the 
issuance  of  state  bonds  in  the  aggregate  amount  of  $5,000,000 
for  the  construction,  repair  and  equipment  of  buildings  for 
state  educational  institutions  named,  said:  ''It  is  not  neces- 
sary, to  constitute  a  valid  appropriation,  that  the  funds  be 
then  in  the  treasury.  As  a  matter  of  fact,  it  is  very  rarely  the 
case  that  there  are  funds  to  meet  an  appropriation  at  the  very 
time  the  appropriation  is  made." 

In  construing  our  constitutional  provision  applicable, 
[4]    we  have  under  consideration  the  meaning  of  the  wonis 
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**debt  or  liability,"  and  in  our  view,  the  prohibition  intended 
by  these  words  is  the  creation  of  a  debt  or  obligation  of  the 
state  in  excess  of  cash  on  hand  and  revenue  provided  for  for 
the  years  1921  and  1922  between  the  regular  meetings  of  the 
legislative  assembly.  The  words  **debt"  and  ''liability"  as 
used  in  this  connection  are  not  employed  in  a  technical  sense, 
but  have  specific  reference  to  the  basic  warrant  and  legislative 
authority  on  which  a  state  contract  must  rest  and  on  which 
alone  a  public  debt  must  find  its  sanction  in  order  to  obligate 
the  state  to  pay.  (25  B.  C.  L.,  sec.  30.)  These  treasury  notes 
authorized  by  the  Act  stand  in  no  different  position  as  an 
obligation  of  the  state  than  registered  warrants  which  have 
been  issued  constantly  and  without  question  by  the  state  in 
recognition  of  its  obligations  for  which  funds  were  not  imme- 
diately  available,  though  in  process  of  collection  or  reasonably 
and  fairly  anticipated.  All  debts  and  obligations  of  the  state 
are  paid  by  warrant  (sec.  170,  Rev.  Codes),  and  when  funds 
are  not  immediately  available  for  the  payment  of  warrants 
issued,  it  is  the  duty  of  the  state  treasurer  to  register  them, 
and  thereafter  they  draw  interest  until  called  for  payment 
(sec.  181,  Rev.  Codes).  Mr.  Justice  Holloway,  in  speaking 
for  this  court  in  Edwards  v.  County  of  Lewis  amd  Clark,  53 
Mont.  359,  165  Pac.  297,  in  discussing  the  meaning  of  the 
words  ''incur  indebtedness  or  liability,"  as  used  in  section  5 
of  Article  XIII  of  the  Constitution,  and  section  2933  of  the 
Revised  Codes,  limiting  the  indebtedness  or  liability  of  a 
county  for  any  single  purpose  to  an  amount  not  exceeding 
$10,000,  said:  "The  terms  'incur  indebtedness  or  liability,'  as 
used  in  the  Constitution,  are  not  synonymous  with  the  term 
'borrow  money,'  as  used  in  section  2933.  (7  R.  C.  L.  944- 
951.)  It  is  apparent  to  anyone  that  the  indebtedness  repiie- 
sented  by  the  road  warrants  will  not  be  discharged  by  issuing 
bonds,  and  from  the  proceeds  paying  off  the  warrants,  and 
that  no  new  indebtedness  will  be  incurred.  The  indebtedness 
will  remain,  but  the  evidence  of  it  will  be  changed  from  ti^e 
warrants  to  the  bonds.    The  transaction  is  not  unlike  that  of 
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the  individual  who  gives  his  note  for  an  indebtedness  repre- 
sented by  a  due  bill  or  open  account  or  who  borrows  from 
A  to  pay  B.  The  indebtedness  still  exists,  though  it  may  be 
evidenced  by  a  diflferent  instrument,  payable  to  a  different 
creditor  or  more  effectively  secured.  Section  5  of  Article 
XIII  above  has  to  do  with  the  creation  of  new  iridebtedness  or 
liahUity." 

In  State  v.  McGavley,  15  Cal.  429,  quoted  from  with  ap- 
proval in  the  South  Dakota  case,  in  discussing  the  effect  of 
California's  constitutional  limit  of  indebtedness,  the  language 
of  which  is  almost  identical  with  our  own,  it  is  said:  ''The 
eighth  article  was  intended  to  prevent  the  state  from  running 
into  debt  and  to  keep  her  expenditures,  except  in  certain  cases, 
within  her  revenues.  These  revenues  may  be  appropriated  in 
anticipation  of  their  receipt  as  effectually  as  when  actually 
in  the  treasury.  The  appropriation  of  the  moneys  when  re- 
ceived meets  the  services  as  they  are  rendered,  thus  discharg- 
ing the  liabilities  as  they  arise  or  rather  anticipating  and 
preventing  their  existence.  The  appropriation  accompanying 
the  services  operates,  in  fact,  in  the  nature  of  a  cash  pay- 
ment." 

In  our  opinion,  the  debt  or  liability  intended  to  be  pro- 
hibited by  section  2  of  Article  XIII  of  our  Constitution  is 
such  as  is  in  excess  of  revenues  available  or  provided  for  for 
the  appropriation  years — that  is,  for  the  two  years  intervening 
between  sessions  of  the  legislative  assembly;  and  not  current 
obligations  of  the  state  arising  during  such  period  of  time 
for  which  revenues  are  actually  available  or  provided.  The 
constitutional  limitation  has  reference  to  such  a  liability  as 
singly  or  in  the  aggregate  will  obligate  the  state  to  an  amount 
i^  excess  of  $100,000  over  and  above  cash  on  hand  and 
revenues  having  a  potential  existence  by  virtue  of  existing 
revenue  laws.  In  the  case  before  us,  the  funds  must  be 
considered  in  esse  for  the  payment  of  the  treasury  notes,  pro- 
vision having  been  made  for  their  levy  and  collection.  The 
state,  in  conducting  its  business  by  such  methods,  is  in  no 
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different  position  than  the  merchant  doing  business  on  an  as- 
sured credit  basis  in  anticipation  of  accounts  due  being  paid 
to  him  at  stated  intervals.  Revenue  for  which  provision  is 
already  made  may  constructively  be  considered  as  cash  on 
hand.  (25  R.  C.  L.,  sec.  30.)  Clearly,  the  character  of  debts 
prohibited  by  the  Constitution  in  excess  of  $100,000  without 
majority  approval  of  the  people  at  a  general  election  are  such 
as  pass  the  limit  of  available  cash  on  hand  and  revenue  for 
which  adequate  provision  has  been  made  by  law  for  the  two- 
year  period  intervening  between  regular  sessions  of  the  legis- 
lative assembly. 

No  valid  reason  appearing  why  the  defendants  herein  re- 
fused to  publish  notice  for  the  sale  of  the  treasury  notes  as 
authorized  and  required  by  the  Act,  or  for  refusing  to  pro- 
ceed with  the  sale  thereof,  the  writ  of  mandate  will  issue 
commanding  the  board  to  proceed  with  the  publication  of 
notice  of  sale  and  the  sale  of  the  trea;9ury  certificates  author- 
ized to  be  sold  in  the  year  1921  pursuant  to  the  Act  for  the 
amount  authorized  by  the  resolution  heretofore  adopted  by  it. 

Writ  issued. 

Mr.  Chiep  Justice  Brantly  and  Associate  Justices  Rby- 
NOLDS|  Cooper  and  Holloway  concur. 
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Carriers^-Livestock — Delay  in  Transportaiion — Evidenc&-^ 
Custom  —  Measure  of  Damages  —  Instructions  —  Damages  — 
Ovmership  of  Claim — Assignment  for  Purpose  of  Smt — AU 
legation  of  Absolute   Ownership — Immaterial   Variance. 

Carriers — ^Livefltoek — ^Delaj   in   Transportation — Evidence — Custom. 

1.  In  an  action  for  damages  to  livestock  due  to  delaj  in  trans- 
portation, evidence  that  in  shipments  comprising  ten  ears  or  more 
it  is  customary  to  give  the  shipper  a  "stock  run,"  meaning  that 
the  cars  are  attached  to  a  train  which  stops  only  for  water,  coal 
and  change  of  engines  and  crews,  was  properly  admitted  for  the 
purpose  of  assisting  the  jury  in  determining  whether  the  shipment 
had  been  transported  with  reasonable  dispatch,  and  was  not  ren- 
dered inadmissible  by  the  f^ct  that  the  contract  of  shipment  was 
silent  as  to  such  custom,  and  the  complaint  contained  no  allega- 
tion that  it  had  been  entered  into  with  that  custom  in  view. 

Same — Measure  of  Damages — Instruction. 

2.  An  instruction  that  the  measure  of  damages  was  the  difference 
between  the  fiair,  reasonable  market  value  of  the  livestock  if  de- 
livered at  destination  without  negligent  delay,  and  what  their  rea- 
sonable market  value  was  at  the  time  they  were  delivered  in  the 
condition  in  which  they  were  then,  held  proper  under  the  plead- 
ings and  proof. 

Rame — ^Damages — Ownership  of  Claim — Assignment  for  Purpose  of  Suit 
— Immaterial  Variance. 

3.  Held,  that  the  variance  between  plaintiff's  allegation  asserting 
ownership  of  a  claim  for  damages  to  livestock,  by  reason  of  an 
assignment  of  it  to  him  by  the  owner  thereof,  and  evidence  to 
the  effect  that  such  owner  luEid  merely  assigned  the  claim  to  plain- 
tiff for  the  purpose  of  suit  and  collection,  reserving  in  himself 
the  beneficiary  interest  in  the  result  of  the  action,  was  immaterial 
and  not  one  of  substance,  the  defendant  not  having  been  preju- 
diced in  its  defense  by  the  fact  that  plaintiff  held  only  a  limited 
and   not   the  actual   ownership  of  the  thing  in  action. 

-' —  ■  ^-^—^-^  • 

1.  Liability    of    carrier    of    livestock    for    delay    in   transportation, 
see  note  in  130  Am.  8t.  Bep.  455. 

2.  Depreciation  in   value  as  result  of  delay  in  transporting  goods 
as   the  measure  of  damages,  see  note  in  Aim.  Oaa.  1917D.  164.  173. 

180. 
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Ajj^edl  from  District  Court,  Custer  County;  Daniel  L. 
O'Hem,  Judge. 

AonoN  by  Robert  B.  Rice  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  Judgment  for  plaintiff.  De- 
fendant appeals  from  an  order  denying  its  motion  for  a  new 
trial.    Affirmed* 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Geo.  W.  Farr  and  Mr.  H.  H.  Fields,  of  the  Bar  of 
Illinois,   for   Appellant. 

The  railway  company's  duty  as  a  common  carrier  to  the  , 
plaintiff  is  governed  by  statute  and  contract,  and  under  our 
statute,  custom  cannot  be  used  as  proof  of  any  contract  or 
instrument,  but  only  to  explain  the  character  of  the  contract 
or  instrument  where  such  character  is  not  otherwise  plain. 
But  in  such  cases  proof  of  custom  is  not  admissible  unless 
pleaded  and  it  is  not  pleaded  in  the  case  at  bar.  {Oilbert  v. 
Citiz&M'  Nat.  Bank,  61  Okl.  112,  160  Pac.  635.)  And,  inde- 
pendent of  the  statute,  the  general  rule  is  that  custom,  to 
constitute  a  fixed  element  of  a  contract,  must  be  certain, 
settled  and  uniform  and  known  to  the  parties,  and  they  must 
have  contracted  in  view  and  contemplation  of  it  {Mamhe 
V.  Ooldenberg,  149  Mo.  App.  12,  129  S'.  W.  32;  Cavanagh  v. 
O'NeiU,  20  Misc.  Rep.  233,  45  N.  Y.  Supp.  789;  Robinson  v. 
New  York  &  T.  8.  8,  Co.,  63  App.  Div.  211,  71  N.  >Y.  Supp. 
424.)  The  proof  of  custom,  in  explanation  of  an  act,  or  to 
aid  in  the  interpretation  of  a  contract,  is  an  entirely  different 
thing  than  proof  of  custom  for  the  purpose  of  establishing 
the  existence  of  a  contract,  or  of  introducing  an  element  into 
a  contract  that  would  not  be  there  except  for  the  prevalence  of 
a   custom  or  usage. 

This  action  is  by  Robert  C.  Rice,  and  in  the  first  cause  of 
action  he  bases  his  claim  for  damages  because  of  alleged  delay 
in  the  shipment  of  four  cars  of  sheep.    The  second  cause  of 
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action  is  upon  an  assigned  claim  made  to  him  by  A.  C.  Berry 
for  the  purpose  of  the  suit  only.  W^  submit  that  the  assign- 
ment of  this  claim  was  not  for  value  or  in  good  faith;  that 
the  plaintiff,  Rice,  did  not  own  the  claim  at  any  time; 
that  the  contract  of  assignment  was  a  champertous  one  and 
against  public  policy,  and  that  a  recovery  of  the  plaintiff 
thereon  will  not  be  sustained.  {Iluher  v.  Johnson,  68  Minn. 
74r,  64  Am.  St.  Rep.  456,  70  N.  W.  806.) .  The  fact  that  it  is 
claimed  that  there  was  a  formal  written  assignment  and  a 
nominal  consideration  of  one  dollar  does  not  relieve  it  of  its 
champertous  nature.  (The  Clara  A.  Mclwtyre,  94  Fed.  552; 
Keiper  v.  MQler  (1895),  68  Fed.  627.) 

Where  a  contract  for  shipment  of  livestock  did  not  call 
for  any  particular  market,  as  is  the  case  with  these  in  ques- 
tion, the  carrier  is  only  bound  to  transport  it  within  a  reason- 
able time.  (McFall  v.  Chicago^  B.  cfe  Q.  R.  Co.,  181  Mo.  App. 
244,  168  S.  W.  344.)  And,  in  order  to  determine  what  was 
a  reasonable  time,  plaintiff  should  have  introduced  some  com- 
petent evidence  tending  to  show  the  length  of  time  ordinarily 
required  to  transport  a  shipment  from  the  place  where  re- 
ceived to  the  point  of  delivery,  and  that  a  longer  time  was 
actually  consumed  than  was  necessary  for  that  purpose. 
(Cohn  V.  Chicago  &  N.  W.  By.  Co.,  100  Neb.  7,  158  N.  W. 
375.) 

The  defendant  was  not  bound  by  its  contract  with  the 
shipper  or  by  law  to  transport  the  sheep  within  any  specified 
time,  nor  to  deliver  the  same  at  destination  at  any  particular 
hour  or  for  any  particular  market.  Its  only  obligation  was 
to  transport  the  stock  within  a  reasonable  time,  and  it  is  held 
to  the  exercise  of  reasonable  care  and  diligence  only.  And 
it  was  incumbent  upon  the  defendant  to  show  not  only  delay, 
but  that  such  delay  was  occasioned  by  the  negligence  of  the 
defendant  or  by  one  of  its  succeeding  or  connecting  carriers, 
and  that  the  sheep  were  injured  id  consequence  thereof. 
{St.  Lovis,  I.  M.  &  S.  Ry.  Co.  v.  Jows,  93  Ark.  537,  137  Am. 
St.  Rep.  99,  125  S.  W.  1025;  McFall  v.  Chicago,  B.  iSk  Q.  B. 
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Co.,  181  Mo.  App.  244,  168  S.'  W.  344;  TiUer  &  Smith  v. 
Chicago,  B.  dk  Q.  B.  Co,,  142  Iowa,  309,  120  N.  W.  672 ;  Balti- 
more etc.  B.  Co.  V.  Whitehai,  104  Md.  295,  64  Atl.  1033; 
Ecton  V.  Chicago,  B.  &  Q.  By.  Co.,  125'  Mo.  App.  223,  102 
S.  W.  575 ;  St.  Louis  &  S.  F.  B.  Co.  v.  Zickafoose,  39  Okl.  302, 
135  Pac.  406.)  Where  no  time  for  delivery  of  shipment  of 
livestock  is  stipulated,  the  shipper  assumes  the  risk  of  usual 
and  ordinary  delays  incident  to  the  ordinary  contract  of  the 
carrier's  business.  (Adams  Express  Co.  v.  Bvrr  Oak  Jersey 
Farm,  182  Ky.  116,  206  S.  W.  173.) 

Mr.  Shatpless  Walker,  for  Respondent;  Mr.  John  P.  De- 
vaney  and  Mr.  Theodore  W.  Thompson,  of  Counsel. 

Defendant  contends  that  a  claim  cannot  be  assigned  for 
collection  and  that  the  assignment  in  this  case  was  a  champer- 
tous  contract  and  against  public  policy,  citing  Ruber  v. 
Johnson,  68  Minn.  74,  64  Am.  St.  Rep.  456,  70  N.  W.  806. 
The  court  holds  in  this  case  that  the  contract  under  con- 
sideration was  one  which  would  be  likely  to  stir  up  strife 
and  conflict  and  vexatious  and  speculative  litigation,  and 
prevent  the  amicable  compromise  of  claims  between  citizens, 
and  it  is  only  on  this  ground  that  the  court  holds  that  the 
contract  of  assignment  was  champertous  and  against  public 
policy.  There  certainly  is  nothing  in  the  contract  of  assign- 
ment in  this  case  as  would  manifestly  stir  up  strife  and 
vexatious  and  speculative  litigation.  On  the  other  hand,  this 
contract  was  entered  into  for  the  express  purpose  of  trying 
two  lawsuits  at  one  time,  and  was  entered  into  with  the 
purpose  of  decreasing  litigation  and  for  the  purpose  of  saving 
the  time  of  attorneys,  witnesses  and  the  court.  It  was  a 
contract  not  against  public  policy  which,  under  all  the  cir- 
cumstances of  the  case,  would  be  beneficial  not  only  to  the 
parties  themselves  but  to  all  those  connected  with  the  case 
including  the  court. 

An  action  against  a  railroad  company  for  breach  of  con- 
tract can  be  assigned.     {Hudson  v.  Kansas  Pacific  By.  Co., 
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9  Fed.  879;  Watson  v.  Hoosac  Tunmel  Line  Co.,  14  Mo.  App. 
585 ;  Smith  v.  New  York  dk  N.  H.  By.  Co.,  28  Barb.  (N.  Y.) 
605;  MerrUl  v.  Orinnell,  30  N.  Y.  594;  Jordan  v.  Wdck,  61 
Wash.  569,  112  Pac.  656;  Kansas  City,  M.  &  0.  By.  Go.  v. 
Shutt,  24  Okl.  96,  138  Am.  St.  Bep.  870,  20  Ann.  Cas.  255, 
104  Pac.  51.)  The  assignment  of  a  chose  in  action  for  the 
purpose  of  collection  is  legal  and  binding,  and  is  recognized 
by  the  courts.  {Oreig  v.  Biordan,  99  Cal.  316,  33  Pac.  550; 
Evil  V.  Massachusetts  Bonding  etc.  Co.,  86  Ean.  342,  120  Pae. 
544.) 

MB.  COMMISSIONEB  SPENCBB  prepared  the  opinion 
for  the  court. 

The  plaintiff  in  this  action  bases  Ifis  right  to  a  recoveiy 
upon  a  complaint  which  for  the  first  cause  of  action  charges 
the  defendant  with  receiving  four  carloads  of  hia  sheep  on 
October  10,  1914,  for  transportatioh  from  Miles  City,  Mon- 
tana, to  South  St.  Paul,  Minnesota,  under  a  shipping  contract 
attached  to  his  complaint  and  made  a  part  thereof.  The 
defendant  is  charged  with  negligence  as  follows:  ''That  the 
defendant  did  not  transport  said  sheep  to  said  South  St.  Paul, 
Minnesota,  promptly,  nor  within  a  reasonable  time,  but,  on 
the  contrary,  wrongfully  and  negligently  delayed  the  trans- 
portation thereof  for  the  period  of  upward  of  several  hours 
beyond  the  lapse  of  a  reasonable  time  for  such  transportation 
and  delivery  and  wrongfully  and  negligently  failed  to  afford 
the  plaintiff  or  his  caretaker  and  agent  who  accompanied  the 
said  sheep  reasonable  means  or  opportunities  for  unloading, 
feeding,  watering  and  resting  the  said  sheep  from  time  to 
time  while  in  transit,  but  on  the  contrary  wrongfully  and 
negligently  kept  and  confined  the  said  sheep  on  the  cars  for 
great,  unlawful,  unusual,  unnecessary  and  unreasonable 
periods  of  time  without  food,  water  or  rest,  or  means  or 
opportunity  to  plaintiff's  said  caretaker  of  securing  the  same 
and  further,  that  the  said  defendant  did  not  use  reasonable 
or  ordinary  care  in  and  about  the  handling,  care  and  trans- 
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portation  of  the  said  sheep  while  the  same  were  actually  in 
transit  over  its  rails  and  in  its  possession  and  under  its  con- 
trol as  such  common  carrier,  but  that  the  said  defendant  on 
the  contrary  from  time  to  time  on  a  great  number  of  occasions 
wrongfully,  negligently  and  carelessly  started  and  stopped  the 
train  in  which  said  sheep  were  being  transported  with  great 
and  unnecessary  suadenness  and  violence,  thereby  throwing 
said  sheep  from  their  feet  to  the  floors  of  the  cars  and  piling 
them  upon  one  another  in  the  ends  of  the  cars  and  that  by 
reason  of  the  premises  and  all  of  the  foregoing  facts,  the 
said  sheep  while  in  the  possession  and  under  the  control  of 
the  defendant  became  bruised,  shrunken,  gaunted  and  emaci^ 
ated  and  rendered  sick,  feverish  and  of  stale  and  unmarketable 
appearance  and  condition,  lowered  in  grade,  quality  and  selling 
and  market  value,  greatly  reduced  and  lessened  in  weight  and 
seriously  injured  and  damaged,"  and  a  resultant  damage  by 
reason  thereof  in  a  decline  of  market  price  and  loss  of  weight 
in  transit,  thereby  depreciating  the  market  value  of  said 
sheep. 

For  a  second  cause  of  action  plaintiff  charges  defendant 
with  the  same  negligence  and  the  same  character  of  damage 
to  fourteen  carloads  of  sheep  delivered  to  and  received  by  the 
defendant  from  one  A.  C.  Berry,  at  the  same  time  and  place 
and  for  a  like  purpose,  and  alleges  further  that  plaintiff  is 
the  sole  owner  of  the  claim  of  A.  C.  Berry  against  the  de- 
fendant by  virtue  of  an  assignment  of  said  claim  to  the 
plaintiff  for  a  valuable  consideration.  The  defendant  by 
answer  denies  all  of  the  allegations  of  the  complaint  as  to 
its  liability  as  a  common  carrier,  as  well  as  all  allegations 
of  negligence  and  elements  of  damage  set  forth  in  both  causes 
of  action,  and  sets  up  as  a  further  defense  to  each  cause  of 
action  a  special  contract  of  carriage  limiting  its  liability,  and 
denies  that  plaintiff  is  the  owner  or  assignee  of  the  claim  of 
A.  C.  Berry.  Replication  of  plaintiff  denies  all  allegations 
of  new  matter  set  up  in  defendant's  answer. 
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Trial  was  had  to  a  jury;  verdict  was  in  favor  of  plaintiff 
and  judgment  subsequently  rendered  thereon.  Appeal  is  from 
the  order  of  the  court  below  in  refusing  to  grant  the  motion 
of  the  defendant  for  a  new  trial. 

Upon  the  trial  in  the  court  below  all  charges  of  negligence 
against  the  defendant  were  abandoned,  save  and  except  those 
relating  to  delay  in  transportation  and  damage  as  a  result 
thereof. 

Appellant  relies  upon  nine  specifications  of  error.  Evidence 
[1]  was  offered  and  received  upon  the  trial  that  in  live- 
stock shipments  over  the  defendant's  road  a  custom  prevailed 
whereby  in  livestock  shipments,  comprising  ten  or  more  cars 
of  livestock,  they  were  given  what  is  known  as  a  ** stock  run." 
Witnesses  testified  that  by  a  ** stock  run"  was  meant:  "A 
stock  run  is  different  than  an  ordinary  freight  train  in  that  they 
give  you  an  engine  and  crew  and  caboose,  and  pull  you  right 
through.  They  just  stop  at  stations  along  the  line  to  take 
coal,  water  and  to  change  engines."  And  again:  *'A  stock 
run  is  where  they  hook  on  to  you  and  go,  and  they  don't 
stop  for  anything  except  water  and  coal  and  change  engines 
and  crews  at  the  division  points,  unless  to  meet  a  train,  they 
don't  do  any  switching  or  any  work  on  the  road." 

The  plaintiff  testified  that  the  agent  of  defendant  at  the 
freight  depot  in  Miles  City  promised  him  a  stock  run  from 
Miles  City  to  his  point  of  destination.  Appellant  predicates 
error  upon  the  admission  of  all  testimony  explaining  what 
is  meant  by  a  "stock  run"  upon  the  ground  that  it  was  an 
attempt  to  prove  by  custom  an  element  not  contained  in  the 
contract  of  shipment.  Although  the  shipping  contract  was 
silent  as  to  such  custom  and  the  complaint  contained  no 
allegation  that  the  contract  was  entered  into  with  that  in 
view,  yet  "general  usage  affecting  any  branch  of  business 
furnishes  good  evidence  of  what  is  regarded  as  right  and 
reasonable  in  that  respect"  (ParTiam  v.  Chicago,  M.  &  8t.  P.  Ry. 
Co.,  57  Mont.  492,  189  Pac.  227),  and  as  the  law  imposed 
upon  the  defendant  the  duty  to  transport  the  stock  in  ques- 
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tion  with  due  care  and  diligence  and  with  reasonable  dispatch, 
we  assume  the  trial  court  admitted  the  testimony  upon  the 
theory  that  if  a  '* stock  run"  ^as  customary  in  shipments 
comprising  more  than  ten  cars,  such  evidence  was  admissible 
for  purposes  of  comparison  and  to  assist  the  jury  in  de- 
termining whether/  the  shipment  of  the  eighteen  cars  in 
question,  under  all  the  circumstances  as  disclosed  by  the 
evidence,  had  been  transported  with  reasonable  diligence  and 
dispatch,  and  not  for  the  purpose  of  proving  an  element  not 
contained  in  the  contract.  We  think  the  assignment  is  with- 
out merit. 

Appellant  contends  that  the  court  erred  in  its  instruction 
[2]  to  the  jury  as  to  the  measure  of  damages,  and  admits 
that  tl\e  instruction  is  correct  as  an  abstract  statement  of 
law,  but  not  applicable  to  the  facts  disclosed  by  the  pleadings 
and  proof  in  this  case.  The  instruction  complained  of  is  as 
follows:  "You  are  instructed  that  if  you  should  find  the 
issues  in  this  case  in  favor  of  the  plaintiff  and  against  the 
defendant  under  the  evidence  and  instructions  herein  given, 
that  the  measure  of  damages  is  the  difference,  if  any,  between 
what  the  fair,  reasonable  market  value  of  these  sheep  would 
have  been  had  they  been  delivered  at  destination  without 
any  negligent  delay,  if  you  find  that  there  was  a  negligent 
delay,  and  what  the  fair  and  #  reasonable  market  value  of  the 
said  sheep  was  at  the  time  of  delivery  at  destination  in  the 
condition  in   which  they  were  delivered." 

The  complaint  charges  the  defendant  with  certain  elements 
of  negligence  by  reason  of  which  **the  said  sheep  while  in 
the  possession  and  under  the  control  of  the  defendant  became 
bruised,  shrunken,  gaunted  and  emaciated  and  rendered  sick, 
feverish  and  of  stale  and  unmarketable  appearance  and  con- 
dition, lowered  in  grade,  quality  and  selling  and  market 
value,  greatly  reduced  and  lessened  in  weight  and  seriously 
injured  and  damaged."  And  again:  *'0n  account  of  such 
•  ♦  •  loss  of  weight  in  transit,  so  caused  as  aforesaid  by 
the  negligence  of  the  defendant,  the  said  sheep  became  and 
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were  damaged  and  depreciated  in  market  value  to  the  damage 
of  this  plaintiff,  etc.    •    •    •     '' 

The  evidence  amply  supports  the  allegations  of  the  com- 
plaint. The  instruction  given  was  a  correct  statement  of  the 
measure  of  damages  as  applied  to  the  facts  herein,  as  dis- 
closed by  the  proof. 

Specifications  of  error  Nos.  Ill,  IV  and  V  all  relate  to  Hie 
[3]  Berry  shipment  as  set  forth  in  the  second  cause  of  action 
and  may  be  treated  together.  Confessedly,  a  variance  exists 
between  the  allegations  of  the  complaint  and  the  proof  as  to 
the  ownership  of  the  claim  of  A.  C.  Berry  against  the  de- 
fendant, and  hence  the  only  inquiry  that  becomes  pertinent 
is  whether  or  not  the  variance  is  ma|;erial.  The  complaint 
alleges  in  paragraph  fifth  of  the  second  cause  of  action: 
^'That  prior  to  the  commencement  of  this  action,  the*  said 
A.  C.  Berry,  for  a  valuable  consideration,  sold,  assigned,  trans- 
ferred and  delivered  to  the  plaintiff  all  his  right,  title  and 
interest  in  and  to  the  claim,  debt,  demand  and  cause  of  action 
hereinbefore  set  out,  as  well  as  all  his  right,  title  and  interest 
in  and  to  the  said  livestock  shipping  contract,  bill  of  lading 
or  receipt,  and  that  plaintiff  is  now  the  sole  and  lawful  owner 
and  holder  of  said  bill  of  lading  or  shipping  receipt  and 
contract,  as  well  as  of  said  claim,  demand  and  cause  of 
action."  And  all  of  the  proof  upon  the  trial  pertaining 
thereto  is  as  follows,  witness  A.  C.  Berry  testifying  for 
plaintiff : 

''I  do  not  now  own  this  claim  against  the  K  Iwaukee 
company,  I  have  disposed  of  it.  I  think  I  sold  it  to  him. 
I  gave  a  written  assignment  of  the  claim  and  cause  of  action, 
but  I  do  not  remember  the  date  when  that  was  done.  It 
had  a  date  on  it,  and  was  signed  on  the  date  shown  on  the 
assignment.  I  have  no  interest  in  this  claim  at  the  present 
time.  I  assigned  it  to  Mr.  Rice  some  time  that  summer,  that 
year,  but  I  don't  know  the  date,  for  the  consideration  of 
one  dollar.  He  just  gave  me  a  dollar  in  currency.  The 
sale  took  place  at  my  ranch;  I  don't  think  there  was  any* 
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one  else  present  besides  Mr.  Rice  and  me.  There  was  a 
written  assignment  made  out  at  that  time,  he  had  it  along 
,  with  him.  I  had  had  some  previous  negotiations  with  Mr. 
Bice  about  selling  him  this  claim  for  a  dollar,  prior  to  that 
time.  These  negotiations  had  been  pending  for  about  a  month. 
I  don't  think  there  was  anyone  with  Mr.  Rice  at  that  time. 
There  was  not  a  representative  of  Mr.  Devaney's  ofSce,  of 
St.  Paul,  present,  and  I  did  not  talk  with  any  representative 
of  Mr.  Devaney's  office  about  selling  this  claim  to  Mr.  Rice. 
I  had  this  claim  in  the  hands  of  Mr.  Devaney  for  collection 
prior  to  this.  I  had  talked  with  them  about  selling  this 
claim  to  Mr.  Rice  for  the  purpose  of  bringing  this  suit,  and 
for  that  purpose  only.  I  have  not  been  fully  paid  for  the 
claim,  we  were  going  to  whack  up  on  the  carload  lots.  I 
mean  on  what  we  got  out  of  this  lawsuit.  I  was  going  to 
do  the  whacking  up  with  Mr.  Rice  and  our  attorneys.  They 
ain't  doing  it  for  nothing,  I  guess.  That  was  part  of  the 
condition  of  the  assignment  of  this  claim  to  Mr.  Rice,  we 
did  that  just  to  try  that  one  case.  That  was  the  only  purpose 
of  it.  In  a  way,  I  still  have  the  claim.  It  is  my  shipment 
of  sheep.  I  expect  to  get  the  proceeds  out  of  it.  If  there 
are  any  proceeds  to  be  gotten,  if  we  win  in  this  suit,  I  get 
what  belongs  to  me.  It  was  not  the  agreement  that  Mr.  Rice 
was  to  get  any  of  this  money,'  if  we  collect  any  from  the  railway 
company.  I  don't  expect  Mr.  Rice  to  get  any  of  this  money 
of  these  fourteen  cars  of  mine.  He  is  simply  bringing  this 
case  for  me  in  order  to  save  the  money  of  two  suits.  He 
really  hasn't  any  interest  in  the  claim  at  all." 

Witness  Robert  E.  Rice,  plaintiff,  testifying  in  his  own 
behalf:  '*I  had  an  arrangement  or  agreement  with  Mr.  A.  C. 
Berry,  before  the  commencement  of  this  action,  with  reference 
to  the  disposition  of  his  claim  against  the  railway  company,  if  he 
had  any,  on  account  of  the  handling  of  this  shipment ;  a  written 
assignment  of  this  claim  was  made  by  him  to  me  and  I  mailed 
it  to  Stiles  &  Devaney,  who  were  attorneys  and  who  were 
handling  the  claim  of  mine  and   Mr.   Berry's   at  the   time. 
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The  consideration  given  for  the  assignment  was  jnst  one 
dollar,  to  make  it  legal.  We  had  an  arrangement  or  under- 
standing with  reference  to  the  proceed^  of  the  suit  if  we 
recovered  a  verdict  against  the  railway  company,  that  we 
get  whatever  was  coming  by  carload  lots  and  divide  it  be- 
tween ns,  according  to  the  number  of  cars  that  each  one  had* 
He  said  he  did  not  care  to  assist  me  in  trying  the  case  if  I 
would  make  such  a  disposition  with  him.  I  didn't  under- 
stand that  I  would  get  anything  out  of  Mr.  Berry's  shipment 
in  the  event  of  a  verdict  had,  a  recovery  made  in  this  case. 
If  a  recovery  is  made  I  only  expect  to  get  recovery  for  the 
four  cars  of  my  own  shipment.  He  was  making  claim  for  his 
fou^rteen  cars  and  I  have  nothing  to  do  with  his  fourteen  cars 
at  all,  only  to  make  one  trial  in  this  case.  I  am  just  letting 
my  name  be  used  simply  to  make  a  trial.  I  had  hired  Stiles 
&  Devaney  in  St.  Paul  before  for  my  claim,  and  Mr.  Berry 
had  hired  him  for  his.,  I  have  nothing  to  do  with  his  arrange- 
ment, and  he  has  nothing  to  do  with  mine.  I  have  no  mone- 
tary interest  in  his  sheep  or  in  what  he  may  expect  to  get 
out  of  them,  at  the  present  time." 

Witness  C.  L.  Nichols  for  the  plaintiff:  "I  was  employed 
by  Mr.  Devaney  in  May,  1916,  and  have  been  associated  with 
him  ever  since.  In  regard  to  the  assignment  which  has  been 
testified  to  here,  our  office  received  an  assignment.  I  do  not 
know  when  the  assignment  was  received  by  Mr.  Devaney. 
I  have  seen  it.  It  was  in  the  files  of  this  case  when  the  files 
were  turned  over  to  me  in  May,  1916,  with  instructions  to 
try  the  case.  I  do  not  now  have  that  assignment.  I  had  it 
here  in  Miles  City  last  June  when  I  was  here  to  try  the  case, 
and  it  has  been  lost  by  me  since  then.  I  have  searched 
through  our  office  files  and  files  in  my  office,  the  files  of  this 
particular  case  and  also  the  files  in  your  office,  and  I  have 
been  unable  to  find  it,  and  I  know  it  has  been  lost  by  me. 
Yes,  I  made  a  careful  and  diligent  search  to  find  this  as- 
signment. I  examined  it  at  the  time  it  was  in  my  possession, 
and  I  can  now  state  to  the  court  the  contents  or  the  sub- 


59  Mont.]  '         Bice  v.  Chicago  etc.  Ry.  Co.  581 

[59  Mont.  570.]i 

stance  of  the  contents  almost  verbatim.  The  assignment  I 
had  in  my  possession  bore  the  signature  of  Mr.  A.  C.  Berry, 
I  am  familiar  with  his  signature  and  know  it  was  his  signa- 
ture.  The  assignment  was  made  to  Robert  E.  Rice,  the  plain- 
tiff in  this  action.  The  contents  of  the  assignment,  as  near 
as  I  can  remember,  read  as  follows:  'For  and  in  considera- 
tion of  the  sum  of  one  dollar,  and  for  a  valuable  con- 
sideration, I  hereby  assign  and  transfer  to  Robert  E.  Rice, 
all  my  right,  title  and  interest  in  and  to  that  certain  claim 
and  cause  of  action  which  I  now  have  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  arising  from  dam- 
ages sustained  by  me,  by  reason  of  the  negligence  of  that 
company  on  a  shipment  of  fourteen  carloads  of  sheep,  moved 
from  Miles  City,  Montana,  October  10th,  1914,  billed  to 
South  St.  Paul,  Minnesota,  and  sold  on  that  market  on  Octo- 
ber 13,  1914,'  and  it  was  signed  A.  C.  Berry  and  dated,  some 
time  early  in  August,  I  have  forgotten  the  exact  date  of  the 
assignment,  some  time  in  August,  1915,  somewhere  be- 
tween the  first  and  the  15th.  The  exact  date  I  am  not 
sure  of.  I  did  not  draft  that  assignment  myself;  I  do 
not  know  by  whom  it  was  drafted.  Yes,  I  examined  the  as- 
signment, because  I  didn't  want  to  come  out  to  try  the  case 
without  the  assignment.  I  read  it  over;  I  think  not  more 
than  once;  it  was  along  the  lines  of  the  same  kind  and  the 
flame  that  is  used  by  that  office  and  I  am  familiar  with  them. 
I  read  it  over  a  year  ago,  maybe  a  week  more  than  a  year. 
From  reading  it  over  once  at  that  time,  I  am  able  to  repeat 
it  verbatim  because,  as  I  said,  it  was  the  same  kind  of  as- 
gignment  uded  by  that  office,  which  has  other  similar  assign- 
ments." 

From  the  foregoing  averments  of  the  complaint  and  the 
evidence  offered  in  support  thereof  the  departure  becomes 
obvious.  ' 

In  Ryofi  Co.  v.  Russell,  52  Mont.  596,  161  Pac.  307,  308, 
Mr.  Justice  Holloway,  in  discussing  the  question  of  variance  ^ 
between    pleading    and    proof,    says:    **Our    Codes    recognize 
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three  degrees  of  disagreement  between  pleadings  and  proof. 
A  material  variance  is  one  which  actually  misleads  the  ad- 
verse party  to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.  (Sec.  6585,  Rev.  Codes.)  An  im- 
material variance  is  a  discrepancy  between  the  pleading  and 
proof  of  a  character  so  slight  that  the  adverse  party  cannot 
say  that  he  was  misled  thereby.  (Sec.  6586.)  A  failure  of 
proof  results  when  the  evidence  offered  so  far  departs  from 
the  cause  of  action  pleaded  t^at  it  may  be  said  fairly  that  the 
allegations  of  the  pleading  in  their  general  scope  and  mean- 
ing are  unproved.  (Sec.  6587.)  If  the  variance  is  a  mate- 
rial one,  the  court  should  permit  the  pleading  to  be  amended, 
upon  such  terms  as  may  be  just.  (Sec.  6585.)  If  the  vari- 
ance is  immaterial,  the  court  may  direct  the  facts  to  be 
found  according  to  the  evidence,  or  may  permit  the  pleading 
to  be  amended  without  the  imposition  of  terms.  (Sec.  6586.) 
If  there  is  a  failure  of  proof,  of  course  there  is  no  ground 
for  amending,  and  the  offending  party  is  out  of  court 
From  necessity  these  statutes  are  very  general  in  their  terms. 
No  hard-and-fast  rule  can  be  prescribed  for  determining 
whether  in  a  given  instance  a  party  has  actually  been  misled 
to  his  prejudice.  Every  case  must  depend  upon  its  own 
peculiar  facts  and  circumstances." 

Can  it  be  said  that  the  defendant  herein  has  been  actually 
misled  to  its  prejudice  in  maintaining  its  defense  to  the  ac- 
tion upon  its  merits  t  We  think  not.  The  purpose  of  the 
complaint  is  to  advise  the  defendant  of  all  the  material 
issues  it  will  be  called  upon  to  meet,  and  herein '  we  find  the 
defendant  so  advised  upon  all  points  in  issue,  among  which 
was  that  the  plaintiff  owned  the  thing  in  action,  the  res  of 
the  suit.  Wherein  lies  the  variance  t  Not  in  the  actual 
ownership  of  the  claim  in  controversy,  but  in  the  extent  or 
quality  of  that  ownership.  The  complaint  alleges  an  abso- 
lute ownership,  and  the  proof  shows  a  qualified  or  limited 
ownership  for  the  purpose  of  the  suit  only.  The  Berry  ship- 
ment of  fourteen  cars  was  made  at  the  same  time,  in  the 
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same  train,  handled  and  conducted  in  transportation'  nnder 
the  same  railroad  management,  destined  for  the  same  point 
and  for  the  same  purpose,  in  fact,  under  all  the  same  circum- 
stances and  conditions  as  plaintiff's  shipment,  and  hence  the 
same  defenses  would  necessarily  lie  in  the  one  claim  as  in 
the  other.  The, proof  establishes  the  fact  that  Berry  assigned 
his  claim  to  the  plaintiff  for  the  purpose  of  suit  and  collec- 
tion, reserving,  however,  the  beneficial  interest  in  the  result 
of  the  trial  to  himself.  It  was  of  no  possible  moment  to 
whom  defendant  paid  the  money  in  event  of  a  recovery,  so 
long  as  it  was  protected  in  case  Berry  should  undertake  to 
reassert  his  .claim  again  in  another  action.  It  was  protected  / 
by  statute  in  any  defense  to  the  Berry  claim  existing  at  the 
time  of,  or  before,  the  notice  of  the  assignment  to  plaintiff 
(Bev.  Codes,  sec.  6478),  and  by  pleading  no  defense  in  its 
answer,  other  than  a  denial  of  ownership  in  the  plaintiff,  it 
must  be  conceded  that  no  other  defense  existed,  and  we  find 
what  first  appears  as  a  flagrant  vs^riance  to  be  only  a  de- 
parture in  an  incidental  detail  and  having  no  relation  to  sub- 
stance. Witness  Berry  having  appeared  and  testified  that 
prior  to  the  action  he  had  assigned  his  claim  to  the  plaintiff, 
and  for  the  purpose  of  the  action  at  least,  plaintiff  was  the 
owner  thereof,  and  that  at  the  time  of  the  commencement  of 
the  suit  and  the  trial  the  plaintiff  still  held  and  retained  such 
ownership,  he  was  forever  estopped  from  reasserting  his  claim 
against  the  defendant,  and  hence  upon  no  theory  could  the 
defendant  be  prejudiced  in  its  defense  whether  the  plaintiff 
held  the  actual  or  only  the  limited  ownership  in  the  thing 
in  action.  We  think  the  variance  so  slight  that  the  defend- 
ant could  not  be  misled  thereby  to  his  prejudice.  The  vari- 
ance does  not  amount  to  a  failure  of  proof  because  the  aHe- 
gations  of  the  complaint  in  their  general  scope  and  meaning 
are  sustained  by  competent  evidence.  We  are  therefore  of 
the  opinion  that  the  trial  court  committed  no  error  in  this 
behalf,  and  that  assignments  III,  lY  and  Y  cannot  be  sus- 
tained. 
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Assignments  VI  and  VIII  are  J)redicated  upon  the  theory 
thai  plaintiff  claims  damages  by  reason  of  decline  in  market 
price  between  the  time  the  sheep  should  have  arrived  upon 
the  market  and  the  time  the  sheep  actually  did  arrive.  No 
proof  was  offered  to  show  any  such  decline  nor  was  any 
claim  made  upon  the  trial  based  thereon.  Claim  was  made 
and  recovery  had  upon  the  allegations  of  loss  of  weight  and 
loss  of  market  value  due  to  negligence  of  the  defendant,  and 
we  think  such  claim  is  sustained  by  competent  evidence  and 
appellant's  objection  is  untenable.  - 

Assignment  No.  VII  is  without  merit  as  disclosed  in  the 
discussion  in  this  opinion  of  the  other  errors  complained  of. 

Assignment  No.  IX*  is  of  no  materiality  upon  this  appeal 
and  is  of  private  concern  only  to  the  defendant  and  the  St. 
Paul  Bridge  and  Terminal  Eailway  Company. 

For  the  reasons  herein  set  forth,  we  recommend  that  the 
order  of  the  court  appealed  from  be  aflSrmed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  affirmed. 

Affirmed. 


FIRST  NATIONAL  BANK  OF  GALATA,  Respondent,  v. 
MONTANA   EMPORIUM   CO.,   Appellant. 

(No.  4,351.) 
(Submitted    April    18,    1921.    Decided.  May    2,    1921.) 

[197   Pac.   994.] 

Conversion  —  Chattel  Mortgages — Complaint  —  Sufficiency — 
Real  Property  —  Contract  of  Sale  —  Possession  Implied — 
Crops. 

Conversion — Chattel    Mortgaged    Property — Complaint — Sufficieney. 

1.  The  complaint  in  an  action  in  conversion  by  the  purchaser  of 
wheat  under  a  bill  of  sale  intended  as  a  mortgage  to  secure  a  loan 
made  to  the  seller,  which  alleged  that  it  had  been  agreed  between 
them    that    the    former   should   sell   the    wheat   and    apply   the   pro- 
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eeeds  to  the  satisfaction  of  the  note,  that  a  third  party  wrong- 
fullj  took  possession  of  it  and  deposited  it  in  defendant's  elevator 
for  sale,  that  plaintiff  notified  defendant  of  its  claim  to  '  it,  that 
plaintiff  was  the  owner  and  entitled  to  immediate  possession  of  it, 
that  defendant  sold  it,  and  that  demand  had  been  made  for  the 
proceeds,  stated  a  canse  of  action. 

Same — Possession  Implied,  When. 

2.  A  contract  of  sale  of  land  provided,  among  other  things,  that 
the  vendee  should  pay  the  taxes,  that  time  should  be  of  the  es- 
sence in  making  deferred  payments,  that  the  vendor  should  have 
the  right  to  declare  s,  forfeiture  in  case  of  default  as  well  as  the 
right  of  re-entry  in  such  case,  etc.  It  was  silent  on  the  question 
of  the  vendee's  immediate  possession.  Held,  that  his  right  to  pos- 
session arose  by  clear  implication,  that  he  was  therefore  the  owner 
of  the  crops  grown  and  harvested  thereon  while  the  contract  was 
in  force,  and  that  title  to  them  passed  by  the  bill  of  sale  to 
plaintiff,  in  the   action  in  conversion  above. 

Appeal  from  District  Court,  Toole  County;  E.  H,  Eunng, 
Judge. 

Action  by  the  First  National  Bank  of  Galata  against  the 
Montana  Emporium  Company.  Judgment  for  defendant. 
From  an  order  granting  a  new  trial  to  plaintifE,  defendant 
appeals.    Affirmed. 

Messrs.  Stranahan  £  Stranahan^  for  Appellant,  submitted 
a  brief;  Mr,  C.  R.  Stranahan  argued  the  cause  orally. 

It  seems  clear  to  us  that  the  complaint  in  this  case  is 
wholly  insufficient.  If  it  is  the  purpose  of  the  plaintiff  to 
recover  for  conversion  of  money,  then  it  is  insufficient  for  a 
number  of  reasons,  first,  an  action  for  the  conversion  of 
money  will  lie  only  when  it  can  be  described  or  identified 
as  a  specific  chattel.  (38  Cyc.  2015.)  As  a  rule,  no  action 
can  be  maintained  for  the  conversion  of  money  except  where 
an  agent  or  other  vice-principal  receives  money  in  a  fiduciary 
capacity,  and  is  bound  to  turn  over  the  identical  money. 
(See  note  to  Hazelton  v,  Locke,  20  L.  R.  A.  (n.  s.)  35.) 
Neither  is  the  receipt  of  the  proceeds,  or  a  part  thereof,  of 
goods  which  have  been  wrongfully  converted  by  a  third  party 
a  conversion.  (38  Cyc.  2019.)  Neither  does  the  compkint 
allege  the  date  of  the  conversion  of  the  money,  nor  does  it 
show  any  fact  that  entitled  the  plaintiff  to  the  specific  money 
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in  question.  Upon  this  subject  see  the  case  of  Young  v. 
Bray,  54  Mont.  415,  170  Pac.  1044,  wherein  the  court  holds 
that  the  complaint  in  an  action  by  a  mortgagee  was  insufBr 
cient  for  similar  reasons. 

If  the  plaintiff  in  this  action  is  seeking  to  recover  for 
wheat  converted,  then  there  is  no  allegation  in  the  complaint 
that  the  defendant  ever  converted  the  wheat  or  the  date  of 
its  conversion,  nor  the  value  thereof  at  the  time  of  any  al- 
leged conversion.  The  plaintiff  having  admitted  that  the  bill 
of  sale  in  question  wais  intended  as  a  chattel  mortgage,  it  is 
wholly  insufficient  under  the  provisions  of  Chapter  86,  Ses- 
sion Laws  of  1913,  pages  378  to  381,  section  11  of  that  Chap- 
ter providing  that  such  a  bill  of  sale  must  be  executed  the 
same  as  a  chattel  mortgage. 

Under  the  holding  in  Harrington  v.  Stromherg-Mvllins  Co., 
29  Mont.  157,  160,  74  Pac.  413,  we  do  not  think  that  the 
complaint  states  a  cause  of  action  either  for  the  conversion  of 
wheat  or  the  conversion  of  money. 

It  is^  next  insisted  by  the  defendant  that  the  contract  be- 
tween Benson  and  Taylor  being  conditional,  upon  the  said 
Taylor  making  the  payment  therein  provided  for,  no  title 
passed  to  Taylor  either  as  to  the  land  or  as  to  the  emolu- 
ments thereof,  and  as  this  contract  was  a  part  of  plaintiff's 
case  in  its  effort  to  prove  title  to  the  wheat  in  question,  the 
plaintiff's  claim  to  the  wheat  falls  unless  it  proves  a  fulfill- 
ment of  the  contract  on  the  part  of  the  plaintiff  or  its  prede- 
cessor in  interest,  Taylor.    This  was  not  done. 

We  believe  that  the  foregoing  proposition  is  conceded  by 
the  plaintiff,  namely,  that  if  the  title  to  the  lands  under  the 
contract  between  Benson  and  Taylor  did  not  pass  to  Taylor, 
then  the  plaintiff  cannot  recover  in  this  action. 
j  We  insist  that  the  plaintiff  having  failed  to  make  proof  of 
the  pajTnents  provided  for  in  the  contract  prior  to  the  time 
it  claimed  title  to  the  wheat,  and  without  proving  that  Tay- 
lor was  in  the  actual  possession  of  the  wheat,  no  title  to  the 
wheat  passed  to  Taylor  under  the  contract.    The  proof  shows 


59  Mont.j    PiBST  Nat.  Bk.  v.  Montanai  Emporium  Co.      587 

\  [59  Mont.  584.] 

that  Benson  claimed  the  wheat  before  it  went  into  the  de* 
fendant's  elevator,  and  also  the  plaintiff  knew  that  Taylor 
had  not  fulfilled  the  contract  with  Benson. 

The  defendant  insists  that  inasmuch  as  the  plaintiff  failed 
to  prove  that  either  it  or  its  predecessor  was  ever  in  posses- 
sion of  this  wheat,  no  right  to  possession  has  been  shown, 
and  therefore  the  plaintiff  cannot  recover.  Where  there  is 
no  executed  conveyance  and  a  mere  covenant  to  convey,  the 
title  does  not  pass,  and  therefore  the  vendor  has  no  lien,  but 
has  the  title;  (Cook-Reynolds  Co.  v.  Chipman,  47  Mont.  289, 
133  Pac.  694,  696.)  The  cases  generally  hold  that  where  there 
is  only  an  agreement  to  convey,  crops  do  not  pass  to  the  ven- 
dee under  the  agreement,  or  do  not  pass,  in  any  event,  until  a 
fulfillment  of  the  contract  is  shown,  or  title  actually  passes 
to  the  vendee.  (8  R.  C.  L.  358.)  Usually  the  vendee  is  not 
entitled  to  possession  until  he  has  fully  complied  with  his 
part  of  the  contract  and  is  entitled  to  a  conveyance.  (39 
Cyc.  1620.)  Even  after  the  purchaser'  goes  into  possession 
and  the  contract  falls  through,  the  vendee  may  recover  for 
the  rents  and  profits  in  the  meantime.  (39  Cyc.  1629.)  This 
being  an  action  in  conversion,  the  plaintiff  must  prove  that 
it  is  the  owner  and  entitled  to  the  possession  of  the  property 
in  question  {Potter  v.  Lohse,  31  Mont.  91,  77  Pac.  419). 

Mr.  I.  W.  Church  and  Mr.  Fletcher  Maddox,  for  Respond- 
ent, submitted  a  brief;  Mr.  Maddox  argued  the  cause  orally. 

There  is  but  one  question  involved  in  this  appeal:  Did 
Taylor  acquire  title  to  the  growing  crop  of  grain  by  virtue 
of  the  contract  for  the  sale  of  the  land  given  to  him  by  Ben- 
son August  2,  1916  f  The  plaintiff  contends  that  the  exe- 
cution and  delivery  of  the  contract  of  August  2,  1916,  in  the 
absence  of  any  stipulations  therein  to  the  contrary,  or  any 
express  reservation  of  the  grain,  or  reservation  of  possession, 
carried  with  it  the  possession  or  right  to  the  immediate  pos- 
session of  the  land  in  question,  and  hence  the  possession  and 
right  to  possession  of  any  growing  crops  thereon  and  which 


588    First  Nat.  Bk.  v.  Montana  Emporium  Co.     [Mar.  T.  '21 

[59  Mont.  584.] 

were  cut  and  harvested  before  any  forfeiture  of  the  contract 
by  the  vendor  in  the  manner  stipulated  therein.  (8  R.  C.  L., 
sec.  5,  pp.  358,  360;  Woodward  v.  McCoUum,  16  N.  D.  42, 
111  N.  W.  623 ;  Nearing  v.  Coop,  6  N.  D.  345,  70  N.  W.  1044j 
Marks  v.  Tichenor,  85  Ky.  536,  4  S.  W.  225;  Brewer  v.  Her- 
bert, 30  Md.  301,  96  Am.  Dec.  582).  An  extended  review 
of  the  authorities  by  Judge  Wolvurton  is  found  in  Vancouver 
Nat.  Batik  v.  Law  Union  &  Crown  Ins,  Co.,  153  Fed.  440. 
The  authorities  appear  to  be  uniform  to  the  effect  that  in 
case  of  loss  or  destruction  of  the  premises  after  delivery  of 
a  contract  of  sale,  the  vendee  bears  the  loss.  (Setoell  v. 
UnderhUl,  197  N.  Y.  168,  134  Am.  St.  Rep.  863,  18  Ann.  Caa. 
795,  27  L.  R.  A.  (n.  s.)  233,  90  N.  E.  430;  Skinner  &  Sans' 
etc.  Dock-  Co.  v.  Hoiighton,  92  Md.  68,  84  Am.  St.  Rep.  485, 
48  Atl.  85;  Marion  v.  Wokott,  68  N.  J.  Bq.  20,  59  Atl.  242; 
Sutton  V.  Davis,  143  N.  C.  474,  55  S.  E.  844 ;  Beed  v.  Lukens, 
44  Pa.  St.  200,  84  Am.  Dec.  425;  People's  St.  By.  Co.  v. 
Spencer,  156  Pa.  St.  85,  36  Am.  St.  Rep.  22,  27  Atl.  113.) 

Where  a  contract  of  sale  is  silent  on  the  question  of  pos- 
session, the  vendor  may  put  the  purchaser  in  possession,  or 
the  right  of  possession  may  arise  by  necessary  implication 
from  the  language  of  the  contract.  The  right  of  possession 
arising  by  implication  is  as  effective  as  though  expressly 
granted  in  the  written  instrument.  (39  Cyc.  1621;  Krakow 
V.  WUle,  125  Wis.  284,  103  N.  W.  1121 ;  Olson  v.  Minnesota 
etc.  B.  Co.,  89  Minn.  280,  94  N.  W.  871 ;  Able  v.  Gunter,  174 
Ala.  389,  67  South.  464;  Welch  v.  Hover-Schiffner  Co.,  75 
Wash.  130,  134  Pac.  526.) 

MR.  COMMISSIONER  JACKSON  prep^ed  the  opinion 
for  the  court. 

The  respondent  (plaintiff  below)  sued  the  appellant  (de- 
fendant below)  for  the  conversion  of  $1,068.70,  the  proceeds 
of  the  sale  of  727  bushels  of  wheat,  alleged  by  plaintiff  to 
have  been  its  property  by  virtue  of  a  certain  note  and  bill 
of  sale  to  the  Galata  State  Bank,  executed  and  delivered  by 
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one  William  H.  Taylor,  intended  by  the  parties  to  have  the 
effect  of  a  chattel  mortgage  for  the  purpose  of  collateral 
security  for  the  payment  of  the  note,  in  the  sum  of  $800, 
which  said  note  and  bill  of  sale  were  held  by  the  plaintiff 
as  the  assignee  of  the   Galata  State  Bank. 

The  complaint  alleges:  That  it  was  understood  between  the 
[1]  said  Taylor  and  the  Galata  State  Bank  that  the  wheat 
should  be  sold  by  th^  Oalata  State  Bank  and  the  proceeds 
applied  to  the  satisfaction  of  the  said  $800  note,  and  inter- 
est, and  any  other  disbursements  that  might  be  made  by  the 
said  bank  in  and  about  the  threshing  and  sale  of  the  wheat, 
and  the  overplus,  if  any,  was  to  be  paid  to  the  said  Taylor; 
that  subsequent  to  the  execution  of  the  note  and  bill  of  sale, 
and  prior  to  the  eighteenth  day  of  December,  1916,  one 
Hezekiah  Benson  wrongfully  took  possession  of  the  said  crop 
of  wheat  and  without  authority,  right  or  title  deposited  it  in 
the  elevator  of  the  defendant  for  sale;  that  on  December  18, 
1916,  the  Galata  State  Bank  duly  notified  the  defendant  of 
its  claim  to  the  wheat  and  the  proceeds  thereof;  that  prior  to 
March  13,  1917,  defendant  sold  the  said  wheat  for  the  sum 
of  $1,068.70.  Then  is  alleged  the  ownership  and  right  to 
the  immediate  possession  of  the  wheat  by  the  Galata  State 
Bank,  and  sinc6  the  sale,  to  the  proceeds  thereof,  and  its  re- 
peated demands  for  the  same.  Following  which  it  is  alleged 
that  on  October  20,  1^17,  the  Galata  State  Bank  duly  as- 
signed and  transferred  to  plaintiff  all  its  right,  title  and 
interest  in  the  said  $1,068.70,  all  its  claims  and  demands 
against  the  defendant  for  the  alleged  conversion,  and  the 
said  $800  note,  and  plaintiff  then  alleges  its  ownership  and 
holding  of  the  note;  that  it  is  the  owner  and  entitled  to  the 
proeeeds  of  the  sale  of  said  wheat;  that  the  note  has  not 
been  paid  and  is  now  due. 

The  answer  is  in  effect  a  general  denial.  A  jury  was  im- 
paneled, and  at  the  conclusion  of  plaintiff's  case  a  motion 
for  a  nonsuit  was  by  the  court  sustained  and  judgment  en- 
tered for  the  defendant.    Plaintiff's  motion  for  a  new  trial 
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was  afterward  heard  and  the  judgment  entered  theretofore 
was  vacated  and  set  aside,  and  a  new  trial  granted.  From 
the  order  is  this  appeal. 

The  complaint  in  this  action  is  sufficient  under  the  author- 
ity of  Harrington  v.  Stroniberg^MvlUns  Co.,  29  Mont.  157,  74 
Pac.  413.  All  of  the  other  specifications  of  terror  will  be  dis- 
posed of  in  considering  the  merits  of  the  last,  which  is:  **The 
court  erred  in  granting  the  motion  for  a  new  trial,  in  that 
there  is  nothing  in  the  record  to  show  that  the  title  to  the 
grain  in  question  ever  passed  to  the  plaintiff,  or  that  plain- 
tiff ever  had  the  right  of  property  or  the  right  of  possession, 
either  in  the  grain  or  the  money,  described  in  plaintiff's 
[2]  complaint.'*  The  testimony  in  the  case  shows  that  the 
grain  in  question  was  deposited  by  Benson  at  the  elevator 
of  the  defendant  company.  It  also  shows  that  storage  re- 
ceipts or  tickets  were  given  to  the  said  Benson  for  the  said 
grain  in  the  name  of  Benson  and  Taylor.  The  witness 
Idsvoog  testified  he  saw  Benson  haul  some  of  the  grain  from 
the  ground  whereon  it  had  been  grown;  that  he  knew  the 
ground;  that  Taylor  had  threshed  the  wheat;  that  he  noti- 
fied the  said  Benson  and  likewise  the  defendant  of  the  right 
and  title  in  the  grain  to  the  State  Bank  of  Galata.  It  is  also 
shown  that  the  Oalata  State  Bank  duly  and  regularly  as- 
signed, set  over  and  transferred  to  the  First  National  Bank 
of  Oalata  all  its  right,  title  and  interest  and  claim  to  the 
proceeds  of  the  sale  of  said  wheat  and  its  claim  against  de- 
fendant and  the  note.  It  is  further  shown  that  Taylor 
parted  with  his  title  to  the  wheat  by  a  bill  of  sale  which  he 
made  to  the  Oalata  State  Bank,  and  same  was  considered  by 
the  parties  to  be  of  the  effect  of  a  chattel  mortgage  for  the 
purpose  of  collateral  security  for  the  payment  of  a  note  in 
the  sum  of  $800,  which  was  executed  and  delivered  by  the 
said  Taylor  to  the  State  Bank  on  the  same  day.  The  other 
allegations  of  the  complaint  have  likewise  been  sustained, 
and  we  are  brought  to  the  question  of  Taylor's  title  to  and 
ownership  of  the  grain.    The  record  shows  by  Plaintiff's  Ex- 
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hibit  4  an  agreement  entered  into  between  Hezekiah  Benson, 
a  widower,  and  William  H.  Taylor,  by  the  terms  of  which 
Benson  agreed  to  convey  in  fee  simple,  free  of  all  encum- 
brances, the  .land  upon  •which  the  grain  was  grown,  if 
Taylor  should  first  make  certain  payments  (the  sum  of  $100 
at  or  before  the  execution  of  the  contract  and  other  deferred 
payments  aggregating  in  all  the  sum  of  $2,000,  "with  inter- 
est at  the  rate  of  eight  per  cent  (8%)  per  annum,  payable 
annually,  on  the  whole  sum  remaining  from  time  to  time 
unpaid;  and  to  pay  all  taxes,  assessments  or  impositions  that 
may  be  legally  imposed  upon  said  land,  subsequent  to  the 
year  nineteen  hundred  fifteen,  and  in  case  of  the  failure  of 
the  said  party  of  the  second  part  to  make  either  of  the  pay- 
ments, or  interest  thereon  or  any  part  thereof;  or  perform 
any  of  the  covenants  on  his  part  hereby  made  and  entered 
into,  then  the  whole  of  said  payments  and  interest  shall  at 
the  election  of  the  said  fii'st  party  become  immediately  due 
and  payable;  and  this  contract  shall,  at  the  option  of  the 
party  of  the  first  part,  be  forfeited  and  determined  by  giv- 
ing to  said  second  party,  thirty  days'  notice,  in  writing  of 
the  intention  of  the  said  first  party  to  cancel  and  determine 
this  contract,  setting  forth  in  said  notice  the  amount  due 
upon  said  contract,  and  the  time  and  place,  when  and  where, 
payment  can  be  made  by  said  second  party. 

''It  is  mutually  understood  and  agreed  by  and  between 
the  parties  of  this  contract  that  thirty  days  is  a  reasonable 
and  sufScient  notice  to  be  so  given  to  said  second  party,  in 
case  of  failure  to  perform  any  of  t^e  covenants  on  his  part 
hereby  made  and  entered  into,  and  shall  be  sufficient  to  can- 
cel all  obligations  hereunto  on  the  part  of  the  said  first  party 
and  fully  reinvest  him  with  all  right,  title  and  interest 
hereby  agreed  to  be  conveyed,  and  the  party  of  the  second 
part  shall  forfeit  all  payments  made  by  him  on  this  contract 
and  his  right,  title  and  interest  in  all  buildings,  fences  and 
other  improvements  whatsoever,  and  such  payments  and  im- 
provements shall  be  retained  by  the  said  party  of  the  first,  in 
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full  satisfaction  and  in  liquidation  of  all  damages  by  him 
sustained)  and  lie  shall  have  the  right  to  re-enter  and  take 
possession  of  the  premises  aforesaid. 

**And  the  said  second  party  agrees  to  assume  and  to  pay 
the  encumbrances  now  of  record  against  the  land,  consisting 
of  a  mortgage  by  the  said  first  party  to  W.  D.  McClintock 
and  Sons  for  the  sum  of  two  thousand  dollars  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  four  per  cent  of  the 
said  ten  ({>er  cent  being  embodied  in  a  second  or  commission 
mortgage,  due  December  1st,  1918. 

*'It  is  Mutually  Agreed,  by  and  between  the  parties 
hereto,  that  the  time  of  payment  shall  be  an  essential  part 
of  this  contract;  and  that  all  the  covenants  and  agreements 
herein  contained  shall  extend  to  and  be  obligatory  upon  the 
heirs,  executors,  administrators  and  assigns,  of  the  respective 
parties." 

The  right  of  Taylor  to  possession  under  tbe  terms  of  this 
agreement  is  so  strongly  implied  that*  it  cannot  be  gainsaid. 
Counsel  for  defendant  cites  39  Cyc.  1620:  **  Executory  con- 
tract* of  sale  does  not  divest  the  vendor  of  legal  title,  but 
merely  confers  on  the  vendee  an  equitable  title  and  unless  the 
contract  provides  otherwise,  the  right  to  possession  is  in  the 
vendor."  The  same  authority,  developing  the  subject,  de- 
clares: "Where  a  contract  of  sale  is  silent  on  the  question 
of  possession,  the  vendor  may  put  the  purchaser  in  posses- 
sion, or  the  right  of  possession  may  arise  by  a  necessary 
implication  from  the  language  of  the  contract.  The  right  of 
possession  arising  by  implication  is  as  effective  as  though  ex- 
pressly granted  in  the  written  instrument."  (39  Cyc.  1621.) 
Further,  the  same  authority  declares  right  of  possession  by 
implication  arises:  ** Where  improvements  are  contemplated; 
where  time  is  the  essence  of  the  contract;  where  the  vendee 
is  to  pay  taxes  and  inter^est  with  right  of  vendor  to  forfeit 
payments  for  default;  and  where  right  of  re-entry  for  de- 
fault is  given." 

Having  the  right  of  possession  under  the  contract,  and  in 
the   absence  of   reservations  or  stipulations  to  the  contrary, 


59  Mont.]     PiBST  Nat.  Bk.  v.  Montana.  EMPOsroM  Co.      593 

[69  Mont.  584.] 

Taylor  had  the  ownership  and  right  to  the  possession  of  any 
growing  crops  on,  the  land  which  were  cut  and  harvested 
before  any  forfeiture  of  the  contract  in  the  manner  therein 
stipulated.  (1  Pomeroy's  Equity  Jurisprudence,  sec.  368;  8 
E.  C.  L.  358-360;  Spekher  v.  Lacey,  28  Okl.  541,  35  L.  R.  A. 
(n:  s.)  1066,  115  Pac.  271;  Krakow  v.  Wille,  125  Wis.  284, 
103  N.  W.  1121,  and  cases  discussed  and  cited  therein.) 

It  seems  to  us  from  the  contract  and  a  review  of  the  cases 
that  by  clearest  implication,  Taylor  had  the  right  to  imme- 
diate possession  of  the  land,  and  being  the  equitable  owner 
and  entitled  to  possession,  he  became  the  owner  of  the  grain 
in  question,  which  wajs  harvested  while  his  contract  was  in 
force.  It  was  stipulated  at  the  trial  that  the  grain  in  ques- 
tion was  727  bushels  and  that  the  proceeds  from  the  sale 
thereof  was  $1,068.70.  The  witness  Idsvoog  identified  this 
grain. 

Taylor  exercised  his  right  when  he  so^d  his  grain  to  the 
Galata  State  Bank  and  title  passed  by  the  bill  of  sale.  Ben- 
son's rights  and  remedies  under  the  agreement  to  sell  are 
clearly  set  out  and  he  was  bound  thereby.  He  was  a  stranger 
on  the  ground  and  his  taking  the  wheat  and  depositing  it 
with  the  defendant  clearly  shows  conversion.  As  between  the 
Galata  State  Bank  and  Taylor,  no  rights  of  third  parties 
were  involved,  and  section  6128,  Revised  Codes,  and  Chapter 
86  of  the  Session  Laws  of  1913,  do  not  apply.  In  addition 
to  the  above,  when  Benson  deposited  the  wheat  in  defend- 
ant's elevator  and  took  the  storage  tickets  or  receipts  in  the 
name  of  himself  and  Taylor,  he  admitted  some  title  to^the 
grain  in  Taylor.  This  admission  of  joint  ownership  would, 
we  think,  be  sufficient  in  itself  to  take  the  case  to  the  jury. 

For  the  reasons  herein  set  forth,  we  recommend  that  the 
order  of  the  court  appealed  from  be  affirmed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  of  the  court  appealed  from  is  affirmed. 

Affirmed. 

59  Mont. — 88 
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[198  Pac.   130.] 

Claim  and  Delivery — Chattel  Mortgages — Possession — Persorud 
Taxes — Collection — Assessment  to  *'Unknoivn  Owners'* — 
Duty  )of  Oumer — Statutes — Constitution.  ,. 

Claim  and  Delivery — Chattel  Mortgages — Posseflflion. 

1.  Where,  under  a  provision  in  a  chattel  mortgage,  the  mortgagee 
was  entitled  to  posseesion  of  the  property  on  default  of  the  mort- 
gagor, it  still  retained  its  rights  as  such  even  though  the  fore- 
closure sale  at  which  it  bought  in  the  property  was  po  irregular  as 
to  be,  void  and  passed  no  title  to  it,  and  could  properly  maintain 
an  action  in  claim  and  delivery  against  defendants,  whose  claim 
of  ownership  was  based  upon  a  tax  title. 

Same — Possession — ^Burden   of   Proof. 

2.  In  claim,  and  delivery,  the  burden  was  upon  plaintiff  to  prove 
that  it  was  entitled  to  the  possession  of  the  property  at  the  time  of 
the  commencement  of  the  action,  having  done  which,  the  burden 
shifted  to  defendants  to  prove  a  superior  claim. 

Personal    Taxes  —  Collection  —  Constitution — Statutes  —  Defective    Title  — 
Cured   by  Adoption  of  Codes. 

3.  Section  2684,  Bevised  Codes,  relating  to  the  collection  of  taxes 
on  personal  property,  held  not  open  to  the  objection  that  it  is  un- 
constitutional on  the  ground  that  the  title  of  Chapter  119,  Laws 
of  1903,  amending,  among  others,  section  3941,  Codes  of  1895,  now 
section  2684,  does  not  enumerate  section  3941  as  among  those 
amended,  such  objection  having  been  removed  by  the  adoption  of 
the  Revised  Codes  of  1907. 

Same — ^Delinquent  Taxes — Tax   Title — Assessment   to   "Unknown   Ovmersf 
— ^Duty  of  Owner. 

4.  The  owner  of  personal  property  (a  traction  engine)  which  had 
beeii  left  standing  oh  open  groimd  near  a  town  for  more-  than  a 
year,  apparently  not  in  the  care  or  custody  of  anyone,  and  bearing 
the  impress  of  abandoned  property,  was  in  no  position  to  com- 
plain that  it  had  been  assessed  to  "unknown  owners"  and  sold  for 
delinquent  taxes,  where  it  had  done  nothing  in  the  way  of  noti- 
fying the  assessor  that  it  was  his  property  nor  made  an  effort  to 
pay  or  offer  to  pay  the  taxes; 

Same--Sale  of  Highest  Bid  to  Another— Effect. 

5.  Where  at  a  sale  of  personal  property  for  delinquent  taxes  the 
highest  bidder  sold  his  bid  to  another  to  whom  the  bill  of  sale  wis 
issued,  the  owner  of  the  property  was  divested  of  title,  in  the 
absence  of  collusion,  as  effectually  as  if  the  bill  had  been  issued 
to  the  highest  bidder. 


3.     Construction   of   constitutional   provisions  relative   to   titles   of  stat- 
utes, see  notes  in  1  Ann.  Gas.  584;  Ann.  Oaa.  1915 A,  79. 


59  Mont.]    AvmoLL  Hachin£rt  Co.  v,  Freebubt  Bros.      595 

[59  Mont.  594.] 

Appeal  from  District  Court,  Cascade  County;  H,  H.  Ew- 
ing,  Judge. 

Action  by  the  A.  H.  Averill  Machinery  Company  against 
Freebnry  Bros,  et  al.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Aflfirmed. 

Mr.  F.  A.  EuxUdf  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs.  Norris  di  Hurd  and  Mr.  W.  E.  Amoi,  for  Respond- 
ent, submitted  a  brief;  Mr.  Amot  argued  the  cause  orally. 

MR.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

This  is  an  appeal  by  plaintiff  from  a  judgment  rendered 
against  it  by  the  court,  sitting  without  a  jury,  in  a  claim 
and  delivery  action.  The  property  in  dispute  is  described 
in  the  complaint  as  **One  thirty-two  (32)  horse  double  Min- 
neapolis traction  engine,  No.  9060,  and  all  of  the  parts  and 
fixtures  attached  thereto,  a  part  thereof,  or  in  any  wise 
thereto  belonging.''  All  of  the  defendants  except  John  Doe, 
who  does  not  appear,  unite  in  an  answer  admitting  thlBit 
plaintiff  is  an  Oregon  corporation,  engaged  in  the  sale  of 
traction  engines  and  other  farming  machinery  and  imple- 
ments; admit  the  copartnership  alleged  to  exist  between 
Arthur  Freebury  and  Harry  Freebury,  and  deny  generally 
and  specifically  all,  other  allegations  of  the  complaint.  At 
the  close  of  plaintiff's  evidence,  the  defendants  moved  **for 
judgment  dismissing  this  action  and  a  finding  by  the  court 
in  behalf  of  the  defendants,  etc."  This  motion  was  sus- 
tained as  to  the  defendant  W.  S.  Amot  and  the  trial  pro- 
ceeded as  to  the  other  answering  defendants.  The  cause 
having  been  finally  submitted,  the  court  subsequently  ren- 
dered its  judgment  against  the  plaintiff  and  in  favor  of  all 
of  the  answering  defendants,  to  the  effect  that  plaintiff  take 
nothing  and  that  defendants  recover  their  costs. 
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It  appears  from  the  evidence  that  appellant  was  the  owner 
of  a  chattel  mortgage  on  the  property  in  question,  and  de- 
fault having  been  made  in  some  of  the  conditions  thereof, 
the  sheriff  of  Teton  county,  Montana,  at  the  instance  of  ap- 
pellant, and  under  and  by  virtue  of  a  power  of  sale  con- 
tained in  the  mortgage,  took  the  engine  from  the  possession 
of  the  mortgagor,  at  his  ranch  in  said  county,  and  moved  the 
same  several  mifes  to  a  place  a  short  distance  west  of  the 
city  of  Conrad,  in  said  county,  and  after  notice  given,  sold 
the  same  on  October  16,  1914,  at  public  auction,  the  appel- 
lant becoming  the  purchaser  at  such  sale.  This  mortgage  and 
the  purchase  of  the  property  at  the  foreclosure  sale  consti- 
tute appellant's  sole  claim  to  ownership  and  right  of  posses- 
sion of  the  property  in  question.  The  respondents  claim  the 
property  by  reason  of  purchase  of  the  same  at  a  sale  thereof 
on  September  29,  1916,  by  the  county  treasurer  of  said 
county,  for  delinquent  taxes  alleged  to  be  due  on  assessment 
made  in  the  year  1916.  This  tax  sale  is  the  sole  source  of 
respondents'  claim  to  ownership  and  right  of  possession. 

The  engine  referred  to  in  the  mortgage  is  described  therein 
as  **One  thirty-two  (32)  horse  double  Minneapolis  traction 
engine.  No.  9060,  and  all  of  the  parts  and  fixtures  attached 
thereto,  a  part  thereof,  or  in  anywise  thereto  belonging." 
In  the  foreclosure  proceedings  the  engine  is  referred  to  as 
No.  960;  in  the  bill  of  sale  issued  by  the  county  treasurer 
the  engine  is  referred  to  as  bearing  the  number  6090.  Bach 
party  maintains  that  his  adversary  committed  a  fatal  error 
in  the  use  of  the  wrong  number.  The  number  is  not  the 
only  means  of  identifying  the  property,  nor  the  only  descrip- 
tion given.  Furthermore,  it  is  the  Pitzpatrick  engine  moved 
by  the  sheriff  in  1914  to  the  place  where  it  was  found  by  the 
assessor  in  1915  and  1916,  sold  by  the  county  treasurer  in 
1916,  taken  possession  of  by  the  respondents,  and  was  in 
their  possession  at  the  time  this  action  was  commenced,  and 
for  aught  this  record  shows,  all  these  numbers  may  have  ap- 
peared on  this  engine,  or  on  some  of  the  parts  thereof.    No 
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one  was  deceived  by  the  use  of  these  various  numbers,  and 
there  is  not  anj  doubt  of  the  identity  of  this  pai*ticular  piece 
of  property. 

Much  discussion  is  had  in  the  briefs  relative  to  the 
[1]  regularity  of  the  mortgage  sale.  The  mortgagee  was 
the  purchaser  at  the  foreclosure  sale  and  possession  was  de- 
livered to  it.  The  respondents'  sole  claim  of  right  is  by 
virtue  of  an  alleged  superior  title  emanating  from  an  entirely 
independent  source.  Hence,  if  the  foreclosure  sale  was  so 
irregular  as  to  render  it  void,  the  appellant,  as  to  these  re* 
spondents,  still  retained  the  rights  of  a  mortgagee  in  posses- 
sion of  the  property,  under  a  provision  in  the  mortgage 
which  gave  it  the  right  to  that  possession,  and  that  is  sufSr 
cient,  so  far  as  this  case  is  concerned.  {Reynolds  v.  Fiiz- 
Patrick,  23  Mont.  52,  57  Pac.  452;  Henry  Jennings  d  Sons  v. 
Weinberger,  75  Or.  556,  146  Pac.  1087;  Park  v.  Parsons,  10 
Utah,  330,  37  Pac.  570;  11  C.  J.  718,  note  90.) 

It  is  true  that  the  burden  was  upon  the  appellant  to 
[2]  prove  that  it  was  entitled  to  the  possession  of  the  prop- 
erty at  the  time  of  the  commencement  of  the  action  {Woods 
V.  Latia,  35  Mont.  9,  88  Pac.  402),  but  having  done  this,  the 
burden  was  upon  the  respondents  to  prove  a  superior  claim. 

If  the  tax  title  is  valid,  then  the  claim  of  the  respondents 
is  superior  to  any  other  claim  or  title  having  its  origin  prior 
thereto.  If  the  tax  title  is  invalid,  then  the  respondents 
have  no  standing  in  this  cause. 

Appellant  attacks  the  constitutionality  of  section  2684, 
[3]  Revised  Codes,  for  the  reason  that  section  3941  of  the 
Codes  of  1^95  is  not  enumerated  in  the  title  of  the  amend- 
atory Act.  (Chap.  119,  Laws  1903.)  But  this  question  has 
been  decided  adversely  to  the  contention  of  the  plaintiff  by 
the  adoption  of  the  Revised  Codes  of  1907  {Wheeler  dk  Mot- 
ter  Mercantile  Co.  v.  Moon,  49  Mont.  307,  141  Pac.  665),  and 
the  section  has  since  been  referred  to  by  the  supreme  court 
as  a  part  of  the  law  of  this  state.  {City  of  Butte  v.  Ben- 
netts, 51  Mont.  27,  Ann.  Cas.  1918C,  1019,  149  Pac.  92.)     Sec- 
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tion  2657,  Revised  Codes,  relating  to  the  same  subject,  is  en- 
tirely superseded  by  the  provisions  of  section  2683  and  section 
2684.     (State  v.  Bradshaw,  63  Mont.  96,  161  Pac.  710.) 

Some  statements  are  made  relative  to  the  constitutionality 
of  section  2517,  Revised  Codes,  which  provides  that  personal 
property  may  be  assessed  to  '' unknown  owners''  when  the  name 
of  the  owner  is  unknown,  but  appellant  seems  to  base  his  argu- 
ment on  his  claim  that  it  would  be  an  invasion  of  appellant's 
constitutional  rights  to  apply  that  section  to  the  facts  in.  this 
case. 

It  is  the  duty  of  the  assessor  to  '' ascertain  the  names  of  all 
[4]  taxable  inhabitants  and  all  property  in  his  county  sub- 
ject to  taxation"  (sec.  2510,  Rev.  Codes),  and  when  the 
ownership  is  unknown,  it  must  be  assessed  to  '^unknown 
owners."  (Id.,  sec.  2517.)  This  property  was  assessed  to 
appellant  in  1915.  Appellant  was  notified  at  its  office  in 
Cascade  county  and  paid  the  taxes.  The  engine  remained  in 
the  same  place, — ^that  is,  in  open  territory  west  of  Conrad, — 
and  was  ''found"  there  by  the  assessor  in  1916,  and  assessed 
to  ''unknown  owners,"  after  he  had  "asked  a  great  maxiy  peo- 
ple in  Conrad  as  to  who  the  owner  of  this  Minneapolis  engine 
in  1916  was."  And  the  names  of  some  of  the  parties  of 
whom  inquiry  was  made  are  given.  This  inquiry  seems  4x) 
have  been  somewhat  extended.  The  assessor  did  not  make 
inquiry  of  implement  dealers,  nor  correspond  with  the  manu- 
facturer, nor  refer  to  the  previous  assessmeivt  list.  The 
owner  of  real  estate  may  usually  be  ascertained  by  exam- 
ining the  record,  but  not  of  personal  property.  As  to  the 
assessor,  his  knowledge  of  the  ownership  of  personal  property 
must  rest  in  memory  or  in  evidence.  If  given  the  name, 
he  may  ascertain  what  property  was  assessed  in  that  name, 
but  if  given  the  property,  he  has  no  means  of  finding  the 
name  except  by  an  examination  of  the  entire  assessment  for 
the  year,  and  then  there  may  be  duplicates.  ^ 

The  appellant  was  in  the  business  of  selling  this  kind  of 
property.    One  of  itc  witnesses,  Mr.  Morris,  testified  that  he 
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hajd  the  engine  sold  once,  but  could  not  recall  the  date.  The 
engine  was  apparently  not  in  the  care  or  custody  of  anyone 
and  had  not  been  for  ijfiore  than^  a  year.  It  bore  the  impress 
more  of  abandoned  property  than  of  owned  property.  The 
appellant  knew  this  property  was  subject  to  assessment  and 
taxation;  knew  that  it  did.  not  own  real  estate  in  that 
county;  knew  that  the  treasurer  might  seize  and  sell  the 
property  for  taxes.  It  might  have  notified  the  assessor  of 
this  ownership;  it  might  have  paid  the  taxes;  but  it  did  noth- 
ing; until  on  February  20,  1917,  when  possession  was  de- 
manded. No  offer  was  made  to  pay  any  taxes.  Some  duty 
rests  on  the  property  owner.  {Larson  v.  Peppard,  38  Mont. 
128,  129  Am.  St.  Rep.  630,  16  Ann.  Cas.  800,  99  Pac.  136.) 

It  seems  quite  clear  that  from  the  facts  in  this  case  there 
was  a  reasonable  doubt  as  to  the  ownership  of  this  property, 
and  that  the  assessor  used  reasonable  diligence  in  endeavor- 
ing to  ascertain  the  name  of  the  owner.  It  is  entirely  idle 
to  say  that  property,  whose  ownership  is  unknown,  or  if  the 
owner  is  known,  cannot  be  found  for  the  purpose  of  serving 
notice,  is  for  that  reason  rendered  exempt,  or  rather  immune, 
from  t€aation.  ''Assessments  under  statutes  such  as  these 
are  intended  to  be  effectual  against  the  property,  regardless 
of  the  owner,  placing  it  in  this  respect  upon  the  footing  of  a 
proceeding  in  rem."  {O^Orady  v.  Barnhisel,  23  Cal.  287, 
293.)  In  this  connection,  we  also  refer  to  Birney  v.  War- 
ren,  28  Mont.  64,  72  Pac.  293. 

Appellant  further  complains  that  at  the  tax  sale  W.  S. 
Amot  was  the  highest  bidder  and  that  a  bill  of  sale  was 
[6]  made  to  A.  J.  Freebury.  It  appears  from  the  record  that 
Mr.  Amot  was  the  highest  bidder  and  that  Mr.  Freebury 
gave  him  five  dollars  for  his  bid,  and  he  thereupon  requested 
the  bill  of  sale  be  issued  to  Mr.  Freebury.  But,  had  it  been 
issued  to  Mr.  Amot,  it  would  have  divested  the  appellant  of 
all  title  (sec.  2661,  Rev.  Codes),  and  it  could  not  do  more 
than  that  if  issued  to  Mr.  Freebury.  Nor  is  there  any  evi- 
dence in  this  case  to  sustain  any  charge  of  collusion.    The 
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value  of  the  property  is  variously  estimated,  all  the  way  from 
$75  to  $1,200. 

No  reversible  error  appearing  in  this  case,  we  recommend 
that  judgment  be  aflBrmed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed.  * 

Affirmed. 

I 
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[198   Pac.   362.] 

Prohibition — Intoxicating    Liquors — Searches    and    Seizures — 
Search-warrants — Constitution — Complaint  — Insufficiency — 
Illegally    Seized    Property — Use    as    Evidence — When    Im^ 
proper — Return  of  Property  to  Claimant — When  Proper. 

Intoxicating  Liquors  —  Search-warrant  —  Complaint — ^Xnsufficiency — Con- 
stitution. 

1.  Eeldj  on  application  for  writ  of  prohibition,  that  a  complaint 
filed  in  the  district  court  under  the  Prohibition'  Enforcement  Act 
(Chap.  143,  Laws  of  1917),  stating,  in  the  form  of  a  conclusion, 
that  affiant  "has  probable  cause  to  believe  and  does  believe"  that 
on  a  given  day  intoxicating  liquors  were  being  unlawfully,  pos- 
sessed, kept,  ^ic.f  on  certain  premises,  was  insufficient  to  give  the 
district  court  or  judge  jurisdiction  to  issue  a  search-warrant,  that 
the  warrant  issued  in  pursuance  thereof  was  violative  of  the 
inhibition  contained  in  section  7,  Article  III,  of  the  state  Consti- 
tution, against  unreasonable  searches  and  seizures,  and  that  the 
proceeding  based  thereon  was  void  ab  initio. 

Unreasonable   Searches   and    Seizures — ^Federal   Constitution — ^Provisioni 
Inapplicable. 

2.  The  inhibitions  against  unreasonable  searches  and  seizures 
contained  in  the  fourth  and  fifth  amendments  of  the  federal  Cob* 
stitution,  not  being  limitations  upon  the  powers  of  the  severs! 
states,  but  only  upon  the  powers  delegated  to  the  federal  govern- 
ment, are  not  pertinent  to  a  case  arising  under  a  state  statute. 
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Same — ^Definition  of  Constitutional  Guaranty. 

3.  The  guaranty  against  unreasonable  scarclies  and  seizures  em- 
bodied in  section  ^  7,  Article  III,  of  the  state  Constitution  fpplies 
to  aJl  invasions  by  the  state  gOTemment  or  any  of  its  employees, 
of  the  sanctity  of  the  home  of  the  citizen,  his  personal  security, 
personal  liberty  and  private  property  where  there  is  no  probable 
cause  to  believe  that  his  rights  in  this  behalf  have  been  forfeited 
by  his  own  ,  criminal  conduct. 

Same — Strict  Construction   of  Constitutional   Provisions. 

4.  Since  the  constitutional  provision  against  unreasonable 
searches  and  seizures  waa  intended  to  take  away  from  the  legis- 
lature the  power  to  authorize  an  invasion  of  the  rights  of  the 
citizen  by  a  search  of  his  home  or  a  seizure  of  his  person  or 
property  in  any  other  case  than  in  which  it  is  permitted,  it  must  be 
strictly  construed  in  his  favor. 

Intoxicating  Liquors — Search-warrants — Complaint — Facts  to  be  Stated. 

5.  On  application  to  a  district  judge  for  a  search-warrant  under 
section  7  of  the  Prohibition  Enforcement  Act,  the  facts  upon 
which  it  is  made  must  be  stated  under  oath,  whereupon  it  becomes 
his  duty  to  determine  their  sufficiency  to  show  probable  cause 
for  its  issuance,  without  reference  to  the  opinion  or  belief  of  the 
applicant  in  that  regard. 

Same — Statutes — Construction. 

6.  The  Prohibition  Enforcement  Act,  in  so  far  as  it  relates  to 
the  issuance  of  search-warrants,  is  in  pari  materia  with  the  sec- 
tions of  the  Revised  Codes  upon  the  subject,  and  must  be  con- 
strued accordingly. 

Same — Complaint — Hearsay   and   Rumor  Insufficient. 

7.  To  meet  the  requirements  of  the  constitutional  guaranty 
against  unreasonable  searches  and  seizures  and  of  the  sections 
of  the  Revised  Codes  upon  the  same  subject,  the  affidavit  or  com- 
plaint upon  which  a  search-warrant  is  asked  under  the  Prohibition 
Enforcement  Act  must  be  baaed  upon  something  more  tangible 
than  mere  hearsay  or   rumor. 

Same  —  Trial  —  Articles  Unlawfully  Seized  —  Use  as  Evidence  —  When 
Improper. 

8.  Articles  taken  from  one  accused  of  crime  may  be  used  as 
evidence  against  him  upon  the  trial,  over  his  objection  that  the 
prosecution  obtained  possession  of  them  unlawfully.  Where,  how- 
ever, the  question  is  raised  before  trial,  by  a  direct  proceeding 
to  test  the  legality  of  the  means  by  which  possession  was  se- 
cured, the  court  must  order  them  returned  if  unlawfully  obtained; 
if  not  returned  and  thereafter  received  in  evidence  against  defend- 
ant, a  judgment  of  conviction  must  be  reversed. 

Same — ^When  Liquors  to  be  Restored  to   Claimant. 

9.  Under  /the  above  rule,  plaintiff  having  made  application  for 
the  return  of  liquors  seized  under  a  search-warrant  illegally  issued, 
was  entitled  to  have  them  restored  to  him. 

3.  Constitutional  guaranties  against  unreasonable  searches  and 
seizures  as  applied  to  search  for  or  seizure  of  intoxicating  liquor,  see 
note  in  3  A.  1.  R.  1514. 

Search  and  seizure  under  the  Volstead  Act^  see  note  in  10  A.  L.  B. 
1553. 

8.  Admissibility  of  evidence  secured  by  search  or  seizure^  see  notes 
in  15  Ann.  Om.  1205;  Axin.  Oaa.  1915C,  1182. 


602      Stjjte  ex  bbl.  Samlin  v.  District  Court.     [Mar.  T.  '21 

[59  Mont.  600.} 

Original  application  for  Writ  of  Prohibition  by  the  State  on 
the  relation  of  John  Samlin  against  the  District  Court  of  the 
Sixteenth  Judicial  District,  in  and  for  the  County  of  Custer, 
and  S.  D.  McEiimon,  a  Judge  thereof,  to  stay  further  action  in 
a  search-warrant  proceeding  instituted  under  the  Prohibition 
Enforcement  Act.    Peremptory  writ  issued. 

Mr.  Prank  Hhinter,  Mr.  WUl  Truscoti  and  Mr.  Darnel  L. 
O'Hem,  for  Plaintiff,  submitted  a  brief  j  Mr.  Hunter  argued 
the  cause  orally. 

Citing,  on  the  principal  question  involved:  State  v.  Peter- 
son  and  Romano  (Wyo.),  194  Pac.  342;  19  Ency.  PI.  &  Pr. 
327;  25  Am.  &  Eng.  Ency.  of  Law,  147;  Ripper  v.  United 
States,  178  Fed.  24,  101  C.  C.  A.  152;  United  States  v. 
Tureaud,  20  Fed.  621;  United  States  v,  Rykowski,  267  Fed. 
866. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  Mr.  W.  C.  Packer  and 
Mr.  C.  A.  Spavlding,  for  Defendants,  submitted  a  brief;  Mr. 
Spavlding  argued  the  cause  orally. 

From  the  decisions  cited  below  it  is  apparent  that  this 
court  is  firmly  committed  to  the  doctrine  that  an  affidavit 
*upon  information  and  belief  satisfies  the  provision  of  section 
7,  Article  III,  of  the  state  Constitution.  It  cannot  be  that 
the  right  of  a  citizen  to  be  secure  in  his  property  is  to  be 
more  highly  regarded  than  that  he  be  secure  in  his  person. 
Therefore,  whatever  will  suffice  to  satisfy  the  constitutional 
prbvision  with  reference  to  security  from  arrest  will  satisfy 
it  with  reference  to  searches  and  seizures  of  personal  prop- 
erty. {State  V.  McCaffery,  16  Mont.  33,  40  Pac.  63 ;  State  ex 
rel.  Nolan  v.  BrarUly,  20  Mofat.  173,  50  Pac.  410;  State  v. 
Clamcy,  20  Mont.  498,  52  Pac.  267;  State  v.  Sliafer,  26  Mont 
11,  66  Pac.  463.) 

The  Prohibition  Enforcement  Act  of  this  state  was  largely 
taken  from  the  law  on  the  subject  enacted  in  the  state  of 
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Washington.  In  the  case  of  State  ex  rel.  Hodge  r.  Gordon, 
95  Wash.  289,  163  Pac.  772,  the  supreme  court  of  that  state 
had  occasion  to  construe  section  11,  Chapter  2,  of  the  Laws 
of  1915,  practically  identical  with  section  7  of  Chapter  143 
of  the  Laws  of  1917.  The  affidavit  there  under  considera- 
tion merely  stated  that  the  affiant  had  probable  cause  to  be- 
lieve, and  in  fact  did  believe,  that  in  violation  of  the  laws 
of  the  state  of  Washington  intoxicating  liquors  were  being 
manufactured,  sold,  etc,  in  and  upon  certain  premises,  par- 
ticularly describing  them.  The  affidavit  was  held  sufficient, 
citing  the  cases  of  Rose  v.  State,  171  Ind.  662,  17  Ann.  Cas. 
228,  87  N.  R  103;  L(nur&y  v.  Oridley,  30  Conn.  450;  Gray  v. 
Kimball,  42  Me.  299;  State  v.  NowUm,  64  Me.  531. 

A  careful  reading  of  the  case  of  State  v.  Peterson  and 
Romano  (Wyo.),  194  Pac.  342,  is  clearly  distinguishable  from 
the  case  at  bar.  There  the  law  provided  that  the  complaint 
is  to  be  made,  not  to  a  judge  of  the  district  court,  but  to  the 
prosecuting  attorney  or  the  prohibition  commissioner  of  the 
state,  and  that  if  either  of  such  officers  deemed  the  showing 
good  and  sufficient,  he  should,  upon  his  own  complaint,  pre- 
sent the  matter  to  a  court  of  competent  jurisdiction,  and 
such  court  should  immediately  issue  its  warrant  to  search  the 
premises  described.  The  court  properly  held  that  this  was 
an  attempted  delegation  of  judicial  functions  to  the  prose- 
cuting attorney  and  prohibition  commissioner  not  warranted 
under  the  Constitution  of  that  state,  and  that  it  was  com- 
pelling a  judicial  officer  or  court  to  issue  a  search-warrant 
without  such  officer  or  court  finding  judicially  probable  cause 
therefor.  The  case  is  clearly  not  an  authority  in. this  juris- 
diction.  It  distinctly  repudiates  the  doctrine  announced  in 
Rose  V.  Staie,  supra,  and  the  various  decisions  cited  therein, 
on  the  ground  that  the  courts  of  the  states  rendering  them 
were  committed  to  the  doctrine  that  an  affidavit  on  inf ormar 
tion  and  belief  suffices  to  sustain  an  information  for  the^^ 
arrest  of  a  person  charged  with  a  criminal  offense,  and  spe- 
cifically directs  attention  to  the  fact  that  that  doctrine  does 
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not  obtain  in  Wyomiiig.    As  stated  above,  that  doctrine  ob- 
tains in  Montana.  , 

But,  without  regard  to  the  above,  this  court  in  Staie  ex  rd, 
Prato  V.  District  Court,  55  Mont.  560,  179  Pac.  497,  had 
under  consideration  a  complaint  stating  that  the  affiant  had 
probable  cause  to  believe,  and  did  believe,  that  intoxicating 
liquors  were  kept  in  a  place  certain,  and  that  such  liquors 
had  been  and  were  intended  to  be  sold.  It  was  there  held 
that  the  complaint  sufficed  to  permit  confiscation  and  a  judg- 
ment of  forfeiture. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Original  application  for  ^  writ  of  prohibition  directed  to 
/  the  district  court  of  Custer  county  and  to  Honorable  S.  D. 
McKinnon,  one  of  the  judges  thereof,  to  stay  further  action 
in  a  search-warrant  proceeding  instituted  by  one  R.  B. 
Hayes,  under  the  provisions  of  Chapter  143  of  the  Session 
Laws  of  1917,  commonly  called  the  Prohibition  Enforcement 
Act. 

On  February  11  of  this  year  Hayes  filed  a  "complaint"  in 
the  district  court  of  Custer  co,unty,  the  part  of  which  mate- 
rial here  is  the  following:  *' State  of  Montana,  County  of 
•  Custer, — ss:  R.  B.  Hayes,  being  first  duly  sworn,  deposes  and 
says:  That  he  has  probable  cause  to  believe,  and  does  be- 
lieve, that  on  the  5th  day  of  February,  A.  D.  1921,  intoxi- 
cating liquors  were  and  have  been  ever  since  said  date,  and 
still  are  possessed,  kept  and  disposed  of  and  unlawfully  in- 
troduced into  the  state  of  Montana  by  the  said  defendant 
[relator]  and  other  persons,  to  affiant  unknown,  at  a  place," 
etc,  describing  it  as  situate  in  Miles  City.  It  concluded  with 
a  prayer  for  the  issuance  of  a  warrant  to  search  the  prem- 
ises. 
^  The  defendant  judge  issued  the  warrant,  which  was  put 
in  the  hands  of  Martin  Gtolden,  chief  of  police  of  Miles  City, 
for  execution.    This  he  did  by  a  search  of  the  premises  de- 
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scribed,  and  found  there  a  quantity  of  whisky  in  bottles, 
which  he  seized,  certifying  in  his  return  that  he  held  the 
same  in  his  possession,  subject  to  the>-order  of  the  court.  He 
further  certified  that,  having  found  no  one  in  possession  of 
the  whisky,  he  posted  a  copy  of  the  warrant  on  the  door  of 
the  garage  on  the  premises  in  which  the  whisky  was  found. 
On  February  19  the  judge  made  an  order  fixing  March  3,  at 
10  o'clock  A.  M.,  as  the  time  for  a  hearing  to  determine 
whether  the  whisky  should  be  adjudged  forfeited.  A  copy 
of  the  order  was  served  on  the  relator.  On  that  date  he 
appeared  by  counsel  and  moved  the  court  to  quash  the  war- 
rant and-  to  order  the  whisky  forthwith  returned  to  the 
premises  and  to  his  possession,  on  the  ground,  among"  others, 
that  the  issuance  of  said  alleged  warrant  was  and  is  without 
and  in  excess  of  jurisdiction,  because  in  violation  of  the  pro- 
visions of  the  Fourth  and  Fifth  Amendments  to  the  Consti- 
tution of  the  United  States;  of  section  7  of  Article  III  of  the 
Constitution  of  Montana;  of  sections  7  and  8  of  the  Prohi- 
bition  Enforcement  Act,  and  of  the  sections  of  the  Revised 
Codes  providing  for  the  issuance  of  search-warrants.  The 
motion  was  denied  and  the  hearing  was  continued  to  May  9 
at  10  o'clock  A.  M.  Thereupon  application  for  the  writ  was 
made  to  this  court  An.  alternative  writ  was  issued  and 
made  returnable  for  hearing  on  March  14.  The  defendants 
appeared  by  counsel  and  moved  that  the  writ  be  quashed  and 
the  application  dismissed  on  the  ground  that  upon  the  facts 
stated  in  the  complaint  the  relator  is  not  entitled  to  relief. 
The  application  was  thereupon  submitted  for  decision  on  the 
merits. 

It  will  be  noted  that  the  statement  in  the  complaint  is  that 
[1]  '*he"  [affiant]  has  probable  cause  to  believe,  and  does 
believe,  that  on  the  fifth  day  of  February,  A.  D.  1921,*'  etc. 
The  ultimate  question  submitted  for  decision  is  whether  this 
statement,  in  the  form  of  a  conclusion  by  the  affiant,  though 
under  oath,  was  sufficient  to  give  the  Qourt  or  judge  juris- 
diction to    issue    the    search-warrant.    The    solution    of    tiiis 
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^question  depends  upon  the  me^aning  of  the  section  of  our 
state  Constitution  prohibiting  unreasonable  searches  and 
seizures,  upon  which  the  relator  relies,  and  the  provisions  of 
law  on  the  subject  enacted  in  pursuance  of  it. 

Consideration  of  the  scope  and  application  of  Amendments 
[2]  4  and  5  of  the  Constitution  of  the  United  States  is  not 
pertinent.  It  is  well  settled  that  the  prohibitions  embodied 
in  them  are  not  limitations  upon  the  power  of  the  several 
states,  but  operate  exclusively  upon  the  delegated  powers  of 
the  federal  government.  It  is  not  necessary  here  to  do  inore 
than  call  attention  to  some  of  the  decisions  of  the  supreme 
court  of  the  United  States  which  have  discussed  them  and 
defined  their  application.  {Barron  v.  Ciiy  of  Baltimore^  7 
Pet.  (U.  S.)  243,  8  L.  Bd.  672;  Fox  v.  Ohio,  6  How.  (U.  S.) 
410,  434,  12  L.  Ed.  213;  Smit%  v.  Afan/tend,  18  How.  (U.  S.)  71, 
76,  15  L.  Ed.  269;  Withers  v.  Buckley,  20  How.  (U.  S.)  84, 
90,  15  L.  Ed.  816;  Tmtchell  v.  Commormealih,  7  Wall  (U.  S.) 
321,  327,  19  L.  Ed.  223 ;  Vmted  States  v.  Cruikshank,  92  U.  S. 
542,  23  L.  Ed.  588;  Weeks  v.  United  States,  232  U.  S.  383, 
Ann.  Cas.  1916C,  1177,  L.  R.  A.  1915B,  834,  58  L.  Ed. 
652,  34  Sup.  Ct.  Rep.  341  [see,  also,  Rose's  U.  S.  Notes].) 
Indeed,  the  rule  announced  in  these  cases  applies  to  all  the 
amendments,  unless  a  contrary  purpose  is  clearly  expressed 
or  implied  by  the  terms  in  which  they  are  couched.  {United 
States  V.  Cruikshank,  supra,) 

The  provision  of  our  state  Constitution  referred  to  is: 
''The  people  shall  be  secure  in  their  persons,  papers,  homes 
and  effects,  from  unreasonable  searches  and  seizures,  and  no 
warrant  to  search  any  place  or  seize  any  person  or  thing, 
shall  issue  without  describing  the  place  to  be  searched,  or  the 
person  or  thing  to  be  seized,  nor  without  probable  cause, 
supported  by  oath  or  aflSrmation,  reduced  to  writing." 

The  general  provisions  relating  to  search-warrants  are  sec- 
tions 9676  to  9696  of  the  Revised  Codes.  Section  9677 
enumerates  the  grounds  upon  which  they  may  issue.  The 
first  subdivision  of  this  section  applies  to  cases  where  prop- 


59  Mont]     State  bx  rbl.  Samlin  v.  District  Court.        607 

[59  Mont.  600.]. 

erty  has  been  stolen  or  embezzled;  the  second  to  cases  where 
property  has  been  used  as  a  means  of  committing  a  felony; 
the  third  to  cases  where  property  is  in  the  possession  of  any 
person  who  intends  to  use  it  as  a  means  of  committing  a 
public  offense  or  is  in  possession  of  another  to  whom  he  may 
have  delivered  it  for  the  purpose  of  concealing  it  or  prevent- 
ing its  being  discovered. 

Sections  9678,  9679,  9680  and  9681  provide:  "A  search- 
warrant  cannot  be  issued  but  upon  probable  cause,  supported 
by  afSdavit,  naming  or  describing  the  person,  and  particu- 
larly  describing  the  property  and  the  place  to  be  searched." 
(Sec.  9678.)  **The  magistrate  must,  before  issuing  the  war- 
rant, examine  on  oath  the  complainant  and  any  witnesses  he 
may  produce  and  take  their  depositions  in  writing  and  cause 
them  to  be  subscribed  by  the  parties  making  them."  (Sec. 
9679.)  "The  depositions  must  set  forth  the  facts  tending  to 
establish  the  grounds  of  the  application  or  probable  cause  for 
believing  that  they  exist."  (Sec.  9680.)  "If  the  magistrate 
is  satisfied  of  the  existence  of  the  grounds  of  application  or 
that  there  is  probable  cause  to  believe  their  existence,  he  may 
issue  the  warrant.    •    •    •     "     (Sec.  9681.) 

Section  7  of  the  Prohibition  Enforcement  Act  (Laws  1917, 
p.  241)  declares:  "If,  upon  the  sworn  complaint  of  any  per- 
son, it  shall  be  made  to  appear  to  any  judge  of  the  district 
court  that  there  is  probable  cause  to  believe  that  intoxicating 
liquor  is  being  manufactured,  sold,  exchanged,  given  away, 
6tc.f  •  •  •  such  judge  shall,  with  or  without  the  ap- 
proval of  the  county  attorney,  issue  a  warrant  directed  to 
any  peace  officer  ^in  the  county  and  commanding  him  to 
search  the  premises  designated  and  described  in  such  com- 
plaint and  warrant  and  to  seize  all  intoxicating  liquors  there 
found,  together  with  the  vessels  in  which  they  are  con- 
tained," etc. 

We  shall  not  undertake  to  enter  into  a  detailed « discussion 
[8]  of  the  reasons,  from  a  historical  point  of  view,  which 
prompted  the  incorporation  in  the  federal  Constitution  of  a 
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specific  guaranty  against  unreasonable  searches  and  seizures, 
nor  why,  though  couched  in  somewhat  varying  terms,  it  ap- 
pears in  the  constitutions  of  the  several  states.  It  is  suffi- 
cient to  say  that  when  the  colonies  had  gained  their 
independence  and  were  engaged  in  establishing  the  federal 
and  the  several  state  governments  under  written  constitu- 
tions, they  deemed  it  wise  to  incorporate  in  them  in  crystal-- 
lized  form  the  principles  laid  down  as  a  part  of  the  English 
Constitution  by  Lord  Camden  in  his  decision  in  the  case  of 
Entick  V.  Carrington,  19  St.  Tr.  1030,  and  make  them  appli- 
cable to  all  invasions  on  the  part  of  any  of  the  several  gov- 
ernments or  any  of  their  ^employees,  of  the  sanctity  of  the 
home  of  a  citizen,  his  personal  security,  personal  liberty  and 
private  property  where  there  is  not  probable  cause  to  believe 
that  his  rights  in  this  behalf  have  been  forfeited  by  his  own 
criminal  conduct.  As  new  states  were  formed  from  time  to 
time,  they  also  incorporated  the  guaranty  in  their  constitu- 
tions, until  now  it  is  found,  in  some  form,  in  those  of  all  the 
states. 

Speaking  of  the  Fourth  Amendment  td  the  Constitution  of 
the  United  States,  Mr.  Justice  Day,  in  Weeks  v.  United  States^ 
232  U.  S.  383,  Ann.  Cas.  1915C,  1177,  L.  R.  A.  1915B,  834, 
58  L.  Ed.  652,  34  Sup.  Ct.  Rep.  341  [see,  also,  Rose's  U.  S. 
Notes],  said:  **The  effect  of  the  Fourth  Amendment  is  to  put 
the  courts  of  the  United  States  and  federal  officials,  in  the 
exercise  of  their  power  and  authority,  under  limitations  and 
restraints  as  to  the  exercise  of  such  power  and  authority,  and 
to  forever  secure  the  people,  their  persons,  houses,  papers, 
and  effects  against  all  unreasonable  searches  and  seizures 
under  the  guise  of  law.  This  protection  reaches  all  alike, 
whether  accused  of  crime  or  not,  and  the  duty  of  giving  to 
it  force  and  effect  is  obligatory  upon  all  intrusted  under  oar 
federal  system  with  the  enforcement  of  the  laws.  The  ten- 
dency of  those  who  execute  the  criminal  laws  of  the  country 
to  obtain  conviction  by  means  of  unlawful  seizures  and  en- 
forced confessions,  the  latter  often  obtained  after  subjecting 
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accused  persons  to  unwarranted  practices  destructive  of 
rights  secured  by  the  federal  Constitution,  should  find  no 
sanctioli  in  the  judgments  of  the  courts  which  are  charged 
at  all  times  with  the  support  of  the  Constitution  and  to 
which  people  of  all  conditions  have  a  right  to  appeal  for  the 
maintenance  of  such  fundamental  rights."  This  forceful 
statement  of  the  learned  justice  applies  as  well  to  the  guar- 
anty found  in  our  own  Constitution;  for,  except  that  the 
order  in  which  the  several  clauses  in  it  are  arranged  is  dif- 
ferent, it  is  expressive  of  the  same  fundamental  principles 
and  wa6  intended  to  be  equally  as  effective  to  prevent  an' 
invasion  of  the  rights  of  the.  citizen  of  the  state  under  the 
guise  of  law  by  the  state  government  or  any  of  its  officers. 
[4]  Since  it  i  was  intended  to  take  away  from  the  legislature 
the  power  to  authorize  an  invasion  of  the  rights  of  the  citi- 
zen by  a  search  of  his  home  or  a  seizure  of  his  person  or 
property  in  any  other  case  than  it  permits,  it  is  to  be  strictly 
construed  in  his  favor.  On  this  subject  the  eminent  author, 
Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  has 
this  to  say:  ''For  the  service  of  criminal  process,  the  houses 
of  private  parties  are  subject  to  be  broken  and  entered  under 
circumstances  which  are  fully  explained  in  the  works  on  crim- 
inal law,  and  need  not  be  enumerated  here.  And  there  are 
also  cases  where  search-warrants  are  allowed  to  be  issued, 
under  which  an  officer  may  be  protected  in  the  like  action. 
But  as  search-warrants  are  a  species  of  process  exceedingly 
arbitrary  in  character,  and  which  ought  not  to  be  resorted  to 
except  for  very  urgent  and  satisfactory  reasons,  the  rules  of  law 
which  pertain  to  them  are  of  more  than  ordinary  strictness; 
and  if  the  party  acting  under  them  expects  legal  protection, 
it  is  essential  that  these  rules.be  carefully  observed.  In  the 
first  place,  they  are  only  to  be  granted  in  the  cases  expressly 
authorized  by  law;  and  not  generally  in  such  cases  until  after 
a  showing  made  before  a  judicial  officer,  under  oath,  that  a 
crime  has  been  committed,  and  that  the  party  complaining  has 
reasonable  cause  to  suspect  that  the  offender,  or  the  property 
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which  was  the  subject  or  the  instrument  of  the  crime,  is  con- 
cealed in  some  specified  house  or  place.  And  the  law,  in 
requiring  a  showing  of  reasonable  cause  for  suspicion,  in- 
tends that  evidence  shall  be  given  of  such  facts  as  shall 
satisfy  the  magistrate  that  the  suspicion  is  well  founded;  for 
the  suspicion  itself  is  no  "ground  for  the  warrant  except  as 
the  facts  justify  it."     (Page  429.) 

To  the  same  effect  is  the  rule  stated  by  •the  author  of  the 
text  in  volume  24  of  Ruling  Case  Law,  at  page  704,  as  fol- 
lows: ''This  restriction  was  intended  to  operate  on  legislative 
bodies,  so  as  to  render  ineffectual  any  effort  to  legalize  by 
statute  what  the  people  expressly  stipulated  could  in  no  event 
be  made  lawful;  upon  executives,  so  that  no  law  violative  of 
this  constitutional  inhibition  should  ever  be  enforced;  and 
upon  the  judiciary,  so  as  to  render  it  the  duty  of  the  courts 
to  denounce  as  unlawful  every  unreasonable  search  and  seiz- 
ure, whether  confessedly  without  any  color  of  authority,  or 
sought  to  be  justified  under  the  guise  of  legislative  sanc- 
tion." 

While  some  of  the  courts  do  not  adhere  to  the  doctrine 
declared  by  these  text-writers,  it  is,  we  think,  supported  by 
the  weight  of  authority.  (Weeks  v.  United  States,  supra; 
People  ex  rel.  Robert  Simpson  Co,  v.  Kentpner^  208  N.  Y. 
16,  Ann.  Cas.  1914D,  169,  46  L.  B.  A.  (n.  s.)  970,  101  N.  E. 
794;  State  v.  Peterson  and  Romano  (Wyo.),  194  Pac.  342; 
Johnston  v.  Vmted  States,  87  Fed.  187,  30  C.  C.  A.  612; 
United  States  v.  Tureaud,  20  Fed.  621;  State  v.  Gleason,  32 
Kan.  245,  4  Pac.  363;  State  v.  McOahey,  12  N.  D.  535,  97 
N.  W.  865;  State  v.  Patterson,  13  N,  D.  70,  99  N.  W.  67; 
Chipman  v.  Bates,  15  Vt.,  51,  40  Am.  Dec.  663 ;  Kniseley  v. 
Ham,  39  Okl.  623,  49  L.  R.  A.  (n.  s.)  770,  136  Pac.  427; 
Commonwealth  v.  Leddy,  105  Mass.  381;  24  R.  C.  L.  767.) 

The  exact  question  presented  here  has  never  before  arisen 
[5]  in  this  state.  The  rule  announced  in  the  foregoing 
cases,  however,  was  recognized  and  adverted  to  by  this  court 
in  the  cases  of  State  ex  rel,  Streit  v.  Justice  Courts  45  Mont 
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376,  48  L.  B.  A.  (n.  s.)  156,  123  Pac.  405,  and  State  v. 
Malarkyy  57  Mont.  132,  187  Pac.  635.  Under  this  doctrine, 
the  {acts  upon  which  the  application  is  made  must  be  stated 
under  oath,  and  the  magistrate  to  whom  it  is  presented  must 
determine  their  suflBciency  without  reference  to  the  opinion 
or  belief  of  the  applicant.  A  warrant  issued  upon  a  conclu- 
sion of  the  applicant,  without  any  facts  stated  in  the  appli- 
cation upon  which  the  judicial  officer  to  whom  it  is  addressed 
may  form  his  own  conclusion,  is  not  a  showing  of  "probable 
cause  supported  by  oath  or  affirmation*'  within  the  meaning 
of  the  guaranty.  The  legislature,  in  enacting  the  provisions 
[6]  of  the  Codes  quoted  suproy  gave  its  construction  to  the 
guaranty,  and  this  construction  is  strongly  persuasive  even 
without  the  authorities  cited  supra,  against  the  validity  of  the 
proceedings  under  consideration.  These  sections  declare 
(1)  that  a  search-warrant  cannot  be  issued  but  upon  prob- 
able cause  supported  by  affidavit;  (2)  that  the  magistrate, 
before  granting  it,  must  examine  on  oath  the  complainant 
(affiant)  and  any  witnesses  he  may  produce,  and  take  their 
depositions  in  writing;  (3)  that  the  depositioxus  must  set 
forth  the  facts  tending  to  establish  the  grounds  of  the  appli- 
cation or  probable  cause,  and  (4)  that  if  the  magistrate  is 
thereupon  satisfied  of  the  existence  of  the  grounds  of  the 
application,— that  is,  that  there  is  probable  cause  to  believe 
that  they  exist, — ^he  must  issue  the  warrant.  These  provi- 
sions embody  in  substance  the  rule  laid  down  in  his  text  by 
Mr.  Cooley,  and  the  conclusiofi,  it  seems^  cannot  be  avoided 
that  in  formulating  them  the  legislature  had  it  in  mind. 
Since  they  are  the  only  ones  in  our  Codes  prescribing  a  pro- 
cedure for  the  issuance  of  a  search-warrant,  and  since  the 
warrant  can  be  issued  only  under  the  authority  of  law,  it 
is  manifest  that  a  warrant  could  not  lawfully  be  issued  in 
this  state  at  all  but  for  these  provisions.  In  enacting  the 
Prohibition  Enforcement  Act,  the  legislature  manifestly  did 
not  intend  to  amend  or  modify  these  general  provisions. 
The  excerpt  from  section  7  of  the  Act.  supra,  authorizes  the 
district  judge  to  issue  the  warrant  if  it  shall  be  made  to  ap- 
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pear  to  him  that  there  is  probable  cause  to  believe  that 
intoxicating  liquor  is  being  manufactured,  sold,  etc.  In  en- 
acting  it  the  legislature  must  have  had  in  mind  the  general 
provisions  of  the  Codes,  for  it  did  not  attempt  to  lay  down 
any  procedure,  and  it  expressly  recognized  the  necessity  that 
the  district  judge,  acting  as  the  magistrate,  should  determine 
the  question  of  the  existence  or  nonexistence  of  probable 
cause,  and  issue  or  refuse  to  issue  the  warrant  accordingly. 
The  Act,  so  far  as  it  relates  to  the  issuance  of  such  war- 
rants, is  in  pari  materia  with  the  provisions  of  the  Codes  on 
the  same  subject  and  must  be  construed  accordingly.  The 
power  of  the  district  judge  in  this  behalf  is,  therefore,  the 
same  as  that  of  the  magistrate  and  is  subject  to  exactly  the 
i^ame  limitations. 

That  the  word  "complaint"  appears  in  the  Act,  instead  of 
the  wor4  *' affidavit"  used  in  section  9678,  supra,  does  not 
imply  that  a  lees  stringent  rule  may  be  observed  by  the  dis- 
trict judge,  for  the  requirement  is  **if  upon  the  sworn  com- 
plaint of  any  person,  it  shall  he  made  to  appear  to  any  judge 
of  the  di&trict  court  that  there  is  probable  cause  to  believe 
that  intoxicating  liquor  is  being  manufactured  *  *  *  , 
such  judge  shall  issue  a  warrant,"  e^c.  In  other  words, 
there  must  be  a  foundation  in  the  facts  presented  to  him  for 
the  concluision  that  probable  cause  exists,  or  he  has  nothing 
before  him  to  bring  his  power  into  activity. 

Our  conclusion  is  that  the  proceeding  in  the  district  court 
was  void  db  imtio  and  that  the  writ  should  be  made  peremp- 
tory. 

Counsel  have  devoted  considerable  space  in  their  briefs  to 
[7]  a  discussion  of  the  question  whether  an  affidavit  or 
complaint  made  upon  information  and  belief  meets  the  re- 
quirements of  the  guaranty  of  the  Constitution  and  of  the 
statute  supra.  Strictly  speaking,  this  question  does  not  arise 
in  this  case.  Under  the  provisions  of  the  Codes  supra,  how- 
ever, clearly  there  must  be  submitted  to  the  judge  or  magis- 
trate something  more  than  statements  based  upon  hearsay  or 
rumor.    By   section   8   of   the  Prohibition   Enforcement  Ad, 
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the  complaint  or  affidavit  upon  which  the  warrant  is  issued 
and  the  possession  of  the  intoxicating  liquors  seized  under  it 
are  made  prima  fade  evidence  of  the  contraband  character 
of  the  liquors,  implements,  etc.,  used  in  connection  with  it. 
If  nothing  more  than  statements  resting  upon  hearsay  and 
rumor  is  required  as  a  basis  for  the  issuance  of  the  warrant, 
mere  hearsay  or  rumor  is  thus  made  sufficient  to  show  that 
the  possession  of  the  liquors,  etc.,,  is  in  violation  of  the  Act, 
however  lawful  such  possession  may  have  been,  and  casts  the 
burden  upon  the  possessor  to  rebut  the  prima  facie  case  thua 
made  against  him,  under  the  pain  of  suffering  forfeiture  of 
his  property.  In  view  of  the  provisions  of  the  Codes  supra, 
we  may  not  conclude  that  in  enacting  the  Prohibition  En- 
forcement Act  the  legislature  intended  that  it  should  author- 
ize such  a  result.  For  a  discussion  of  this  subject  and  an 
extensive  review  of  the  authorities,  reference  is  made  to  the 
case  of  State  v.  Peterson  and  Romano,  supra. 

In  his  petition  relator  asks  that,  if  the  writ  is  issued,  it 
[8-8]  include  as  a  part  of  the  relief  granted  an  order  that 
the  whisky  seized  under  a  warrant  be  returned  to  him.  We 
think  that  he  is  entitled  to  this  relief.  ^  In  proceeding  under 
the  warrant,  the  chief  of  police  committed  a  trespass  by  an 
invasion  of  the  rights  guaranteed  to  the  relator  by  the  Con- 
stitution. The  seizure  of  the  whisky  was  an  unlawful  act. 
The  officer  may  not  be  permitted  to  retain  it  for  any  purpose. 
It  is  well  settled  that  articles  wrongfully  taken  from  one 
accused  of  crime  may  be  used  as  evidence  against  him  updn 
the  trial,  though  objection  is  made  that  the  prosecution  ob- 
tained possession  of  them  unlawfully.  If  they  are  in  other 
respects  competent  and  material,  the  trial  court  will  not 
pause  to  inquire  by  what  means  they  came  into  the  posses- 
sion of  the  prosecution.  {State  v.  Fuller,  34  Mont.  12,  9 
Ann.  Cas.  648,  8  L.  R.  A.  (n.  s.)  762,  85  Pac.  369;  People 
ex  rel.  Robert  Simpson  Co.  v.  Kempner,  supra;  United  States 
V.  Weeks,  supra;  State  v.  Marxhausen,  204  Mich.  559,'  171 
N.  W.  557;  State  v.  Peterson  and  Romano,  supra.)  This 
question   will   be   left  to   be   determined   in   an  independent 
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action  brought  by  the  accused  against  the  one  who  wrong- 
fully secured  possession.  When,  however,  the  question  is 
raised  before  the  trial,  by  a  direct  proceeding  instituted  to 
test  the  question  as  to  the  legality  of  the  means  by  which 
possession  of  the  articles  has  been  secured,  it  then  becomes  the 
duty  of  the  court  to  direct  return  of  them  to  the  accused,  if  it 
determines  that  unlawful  means  have  been  employed  to  secure 
possession.  In  10  R.  C.  L.,  at  page  933,  the  rule  is  stated  as  fol- 
lows: *'The  principle  underlying  the  decisions  admitting  the 
evidence  is  that  an  objection  to  an  offer  of  proof  ma^^e  on  the 
trial  of  a  cause  raises  no  other  ^  question  than  that  of  the 
competency,  relevancy  and  materiality  of  the  evidence 
offered,  and  that  consequently  the  court,  on  such  an  abjec- 
tion, cannot  enter  on  the  trial  of  a  collateral  issue  as  to  the 
source  ttom  which  the  evidence  was  obtained.  But  einee 
there  is  a  right,  there  must  of  necessity  be  a  remedy,  and 
the  remedy  is  to  be  found  in  the  making  of  a  timely  applica- 
tion to  the  court  for  an  order  directing  the  return  to  the 
applicant  of  the  papers  unlawfully  seized.  On  such  an  ap- 
plication, the  question  of  the  illegality  of  the  seizure  may  be 
fully  heard,  and  if  the  court  erroneously  refuses  to  order  a 
return  of  the  papers,  and  thereafter  receives  them  in  evi- 
dence against  the  applicant  over  his  objection,  it  is  an  error 
for  which  a  judgment  of  conviction  must  be  reversed."  The 
author  refers  specifically  to  papers;,  but  the  rule  stated  ap- 
plies to  any  kind  of  personal  property.  {State  v.  Peterson 
and  Romano,  People  ex  rel.  Robert  Simpson  Co.  v.  Kempner^ 
State  V.  Marxhausen,  supra,)  There  is  some  conflict  in  the 
authorities  upon  the  subject,  but  in  our  opinion  the  rule  as 
stated  in  the  text  quoted  is  based  upon  the  better  reason  and 
meets  with  our  approval. 

It  is  ordered  that  a  peremptory  writ  issue,  and  that  the 
district  court  order  the  chief  of  police,  who  has  the  whisky 
in  his  possession,  to  return  it  to  the  possession  of  the  relator. 

Writ  issued, 

As^ciATB  Justices  Rbtnolds,  Cooper,  Holloway  and 
G^LBM  concur. 
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No.   4,775.— W.   H.   WHEELER,  Respondent,  v.  MARGARET 
McINTTRE,    Dependant;    THE    SECURITY    STATE' 
'BANK  OP  HAVRE,  Appellant. 

Appeal  from  District  Court,  Hill  Gouvty. 

Decided  January  4,  1921. 

PER  CURIAM. — On  motion  of  appellant,  the  appeal  in  the 
above-entitled  cause  is  dismissed. 

Messrs.  Norris,  Hurd  &  Hauge,  for  Appellant 


No.  4,774.— SECURITY  STATE  BANK  OP  HAVRE, 
Appellajjtt,  v.  W.  H.  wheeler  and  MARGARET 
McINTYRE,  Respondents. 

'Appeal  from  District  Court,  Hill  County. 

Decided  January  4,  1921. 

PER  CURIAM.— The  motion  of  appellant  to  dismiss  the 
appeal  herein  is  granted  and  the  appeal  accordingly  dis- 
missed. 

Messrs.  Norris,  Hurd  <&  Hauge,  for  Appellant. 
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No.  4,673.— STATE,  Respondent,  v.  CHEISTIAN  YEGEN, 

Jb.,  Appellant. 

Appeal  from  District  Court,  Yellowstone  County;  A.  C 
Spencer,  Judge. 

Decided  January  4,  1921. 

0 

PER  CURIAM. — ^Upon  motion  of  counsel  of  both  respond- 
ent  and  appellant,  the  appeal  is  dismissed,  the  appellant 
having  been  granted  an  unconditional  pardon,  approved  by 
the  board  of  pardons. 

Messrs.  Walsh,  Nolan  dt  ScaUon,  Messrs.  SlieU  A  Amotf, 
Messrs.  Nichols  dk  Wilson  and  Mr.  O.  C.  Cisd,  for  Appellant. 

Mr.  8.  C.  Ford^  Attorney  General,  for  Respondent. 


No.  4,786.— STATE  ex  bel.  JOS.  S.  MANGUS,  Relator,  v. 
BOARD  OF  COUNTY  COMMISSIONERS  OF  JUDITH 
BASIN  COUNTY,  Respondent. 

Original  application  for  Writ  of  Mandate. 

Decided  January  6,  1921. ' 

PER   CURIAM. — ^Upon  motion  of  relator,  the  application 
for  writ  of  mandate  herein  is  dismissed. 

Mr.  John  A.  Coleman,  for  Relator. 
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No.     4,255.--JOHN     E.     BYRNE,     Admb.,    ApPBUiANT,    v. 

RICHARD  MANGER,  Respondent. 

Appeal  from  District  Court,  Broaciwater  County;  John  A. 
Matthews,  Judge. 

Decided  January  7,  1921. 

PER  CURIAM. — On  motion  of  appellant,  the  appeal  herein 
is  dismissed. 

Mr.  Earl  F.  Angel,  for  Appellant. 

Messrs.  Ford  &  Linn  and  Mr.  N.  B.  Smith,  for  Respondent 


Nos.  4,777,  4,778.-^T.  J.  BENNETTS,  Exb.,  Appellant,  v. 
HUGH   MoDONALD  bt  al.,   Respondents. 

Appeal   from  District   Court,  Silver  Bow   County;  J.   V. 
Dwyer,  Judge. 

Decided  January  8,  1921. 

PER   CURIAM. — On   motion  of  respondents,   the  appeals 
herein  are  dismissed. 

Mr.  W.  E.  Carroll,  for  Appellant 

Mr.  W.  D.  Kyle,  for  Respondents. 
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No.  4,672.— JAMES  H.  HOLT,  Appellant,  v.  LEWISTOWN 

STATE  BANK  bt  al..  Respondents. 

'Appeal  from  District  Court,  Fergus  County;  Boy  E,  Ayers, 
Judge. 

Decided  January  8,  1921. 

PER    CURIAM. — ^Pursuant   to   stipulation   of  the   parties, 
the  appeal  herein  is  dismissed. 

Mr,  Clias,  J.  Marshall,  Mr.  B.  8.  Harrington  and  Mr.  Q.  C. 
Oee,  for  Appellant. 

Messrs.  Belden  &  De  Kalh  and  Mr.  Merle  C.  Groene,  for 
Respondents^ 


No.   4,265.— CRAIG   CORNELL,  Respondent,  v.   ESTBLLA 

MURRAY  BT   Mj,,   Appellants. 

Appeal   from   District    Court,   Madison   County;   Wm.   A. 
Clarkf  Judge. 

Decidied  January  8,  1921. 

PER    CURIAM. — Pursuant   to   stipulation   of   the    parties, 
the  appeal  in  the  above-entitled  action  is  dismissed  as  settled. 

Mr,  C.  W.  Bobinson  and  Mr.  M,  M.  Duncan,  for  Appel- 
lants. 

Messrs.  Lew  L.  &  E.  J.  Callaway,  for  Respondent. 
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No.  4,595.— ERNEST  E.   SNELLING,  Appellant,   v.   CITI- 
ZENS'  STATE  BANK  et  al.,  Respondents. 

Appeal  from  District  Court,  Mv^selshell  County;  Oeorge  P. 
JoneSf  Judge. 

Decided  January  8,  192L 

PER  CURIAM. — On  motion  of  respondents,  the  appeal  in 
the  above  cause  is  dismissed. 

Mr.  E.  K.  Cheqdie,  for  Appellant. 

Mr.  V.  D.  Duseriberry,  for  Respondents. 


No.  4,710.— WALTER  J.  WINNETT,  Respondent,  v.  FIRST 
STATE  BANK  OF  WINNETT,  Appellant. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Decided  January  11,  1921. 

PER  CURIAM. — On  motion  of  appellant,  the  appeal  in  the 
above-entitled  cause  is  dismissed. 

Mr.  Wm.  M.  Blackford,  for  Appellant. 

Mr.  Fritz  Harri,  for  Respondent. 
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No.  4,797.— STATE  ex  rel.  W.  D.  RANKIN,  Xttobnby  Gbn- 
ERAii,  Relator,  v.  NORTHERN  PACIFIC  RAILWAY 
CO.    BT  AL.,  Respondents. 

APPLICATION  for  leave  to  file  complaint  in  supreme  court. 

Decided  January  27^  1921. 

PER  CURIAM. — The  application  of  relator  herein  for  per- 
mission'to  file  in  this  court  an  original  complaint  seeking 
an  order  to  show  cause  and  a  temporary  restraining  order 
enjoining  defendant  railway  companies  from  putting  into 
effect  any  and  all  laws  of  the  state  of  Montana  relating  to 
rates,  fares,  etc.,  is,  after  due  consideration,  denied,  for  the 
reason  that  the  court  refuses  to  take  jurisdiction  of  the  cause. 

Mr.  Wellington  D,  Rankin,  Attorney  (Jeneral,  pro  se. 


No.  4,791.— V.  M.  FOWLER,  Respondent,  v.  B.  J.  PARSONS 

ET  AL.,  Appellants. 

Appeal  from  District  Court,  Dawson  County. 

Decided  February  1,  1921. 

PER  CURIAM.— The  motion  of  respondent  herein  to  dis- 
miss the  appeal,  on  the  ground  that  the  record  on  appeal  was 
not  filed  in  the  supreme  court  within  time,  is  granted  and  the 
appeal  is  dismissed. 

Mr.  A.  A.  Ororud,  Mr.  Jens  Rivenes  and  Mr.  H.  J.  HaskeU, 
for  Respondent. 
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No.  4,822.— STATE  ex  eel.  CITY  OP  BUTTE  bt  al.,  Rb- 
LATOES,  v.  DISTRICT  COURT  bt  al..  Respondents. 

Original  application  for  Writ  of  Prohibition  directed  to  the 
District  Court  of  Silver  Bow  County  and  Jos.  R.  Jackson,  a 
Judge  thereof. 

Decided  March  2,  1921. 

PER  CURIAM. — Relators'  application  for  a  writ  of  prohi- 
bition is,  after  due  consideration  by  the  court,  denied. 

Mr.  S.  L.  Clinton,  for  Relators. 


No.    4,810.— HIGHLAND    OIL    CO.,    Appellant,   v.    B.    E. 

SOUERS,  Respondent. 

Appeal    from   District    Court    of   MusselshM;    Oeorge  P. 
Jones,  Judge. 

Decided  March  2,  1921. 

PER  CURIAM. — ^Pursuant  to  motion  of  appellant,  the  ap- 
peal herein  is  dismissed  as  settled. 

Mr.  Carl  N.  Thompson,  for  Appellant. 


No.  4,690.— STATE,  Appellant,  v.  ANDREW  B.  BRADY, 

Respondent. 

Appeal   from   District   Court,    Silver   Bow   Countyj   J.  J. 
Lynch,  Judge. 

m 

Decided  March  8,  1921. 
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PER  CURIAM. — ^Pursuant  to  praecipe  ffled  by  the  attor- 
ney general,  the  appeal  herein  is  dismissed. 

Mr.   WelUngian  D.  Rankin,  Attorney  General,  for  Appel- 
lant. 

Mr.  George  Boiirquin  and  Messrs,  Nolan  di  Donovan,  for 
Respondent. 


No.   4,840.— STATE   ex  rel.   0.   A.   BERGESON,  Reultob, 
V.  DISTRICT   COURT  et  al.,  Respondents. 

Original  application  for  Writ  of  Supervisory  Control  di- 
rected to  the  District  Court  of  Fergus  County  and  Roy  £. 
Ayers,  a  Judge  thereof. 

Decided  March  21,  1921.  ' 

• 
PER  CURIAM. — The  application  of  relator  for  supervisory 

control,  this  day  presented,  is  after  due  consideration  by  the 

court,  denied. 

Messrs.  Norris,  Hurd  &  Rhoades,  for  Relator. 


No.   4,842.— STATE   ex   bel.   JOSEPH   SCANLAN  et   al., 
Relators,  v.  DISTRICT  COURT  et  al..  Respondents. 

Original  application  for  Writ  of  Supervisory  Control  to 
annul  an  order  of  the  District  Court ,  of  Lewis  and  Clark 
County,  A.  J.  Horsky,  Judge,  restraining  relators,  as  mem- 
bers of  the  Republican  State  Central  Committee,  from  hold- 
ing any  meeting  under  the  provisions  of  section  2,.  Chapter  1, 
of  the  Laws  of  the  Extraordinary  Session  of  the  Seventeenth 
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Legislative  Assembly,  from  selecting  a  Republican  National 
Committeeman  and  from  exercising  any  of  the  powers,  rights 
or  privileges  to  be  conferred  upon  them,  by  said  section,  until 
the  further  order  of  the  court. 

Decided  March  29,  1921. 

PER  CURIAM. — On  application  of  relators  herein  for  a 
writ  of  supervisory  control,  after  argument  of  counsel,  it  is 
after  due  consideration  ordered  that  the  writ  issue.  The 
court  below  and  its  judge  are  directed  to  modify  the  restrain- 
ing order  issued  by  it  on  Friday,  March  25,  1921,  so  as  to 
•  permit  the  relators  and  those  associated  with  them,  consti- 
tuting the  Republican  State  Central  Committee,  to  hold  the 
meeting  for  which  they  have  assembled  in  the  city  of  Helena, 
to  transact  the  business  for  which  the  meeting  has  been 
called,  and  to  elect  a  member  of  the  Republican  National 
Committee;  provided,  that  the  relators  and  their  associates 
shall  not  certify  such  election  to  the  Republican  National  Com- 
mittee, until  the  action  in  whkh  the  restraining  order  <was 
issued  by  the  court  below  shall  have  been  finally  determined. 

Mr.  T.  B.  Wier,  Mr.  W,  E.  Moore,  Mr.  H.  C.  Crippen  and 
Mr.  J.  C.  Lyndes,  for  Relators. 

Mr.  Henry  C.  Smith  and  Mr.  C.  A.  Spaidding,  for  Re- 
spondents. 


No.  4,337.— STATE  ex  eel.  S.  C.  FORD,  Attorney  Gen- 
eral, Plaintifp,  v.  western  LOAN  &  BUILDING 
CO.,  Defendant. 

Action  in  quo  warranio,  commenced  in  the  Supreme  Court 
under  sections  6943  to  6967,  Revised  Codes,  to  determine  the 
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right   of   defendant   corporation   to   do   bnsinees  within    the 
State  of  Montana. 

Decided  April  4,  192L 

PER  CURIAM.— Pursuant  to  praecipe  filed  by  the  attor- 
ney general,  the  above-entitled  action  is  dismissed. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  for  Plaintiff. 

Messrs.  Oalen  dk  Meitler,  for  Defendant. 


No.  4,834.-J.  H.  STINEHAGEN,  Respondent,  v.  THOMAS 

DUNCANSON,  Appellant. 

'Appeal  from  District  Court,  Fergus  County. 

Decided  April  4,  1921. 

PER  CURIAM. — The  appeal  herein  is  dismissed,  on  motion 
of  respondent,  for  the  reason  that  the  record  on  appeal  was 
not  filed  within  time. 

Messrs.  Blackford  &  Huntoon,  for  Respondent 


No.   4,857.— STATE  ex  eel.  ALFRED  F.   HADDOCK,  Re- 
LATOB,  V.  DISTRICT  COURT  et  al.,  Respondents. 

Original  application  for  Writ  of  Supervisory  Control  di- 
rected to  the  District  Court  of  the  Sixteenth  Judicial  District 
and  Stanley  E.  Felt,  Judge. 

Decided  April  16,  1921. 
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PER  CURIAM.— The  application  of  relator  herein  for  writ 
of  supervisory  control  is  denied. 

Ur.  H.  8.  Eepner,  for  Relator. 


No.    4,816.— N.     J.    HARRISON,    Respondent,    v.    KATE 

RIDDELL  ST  AL.^  Appellants. 

Appeal  from  District  Court,  Silver  Bow  County;  Ed/win 
M.  Lamb,  Judge. 

Decided  AprU  16,  1921. 

PER  CURIAM.— The  order  heretofore  made  on  April  4, 
1921,  overruling  respondents'  motion  to  dismiss  the  appeals 
herein  is  vacated  and  the  appeals  are  dismissed. 

Messrs.  Walker  d^Walker  and  Mr.  C.  8.  Wagner,  for  Ap- 
pellants. 

Mr.  Harry  Meyer  and  Mr.  Lester  H.  Loble,  for  Re- 
spondents. 


No.  4,860.— STATE  ex  bel.  LESLIE  T.  BISHOP,  Relator, 
V.  DISTRICT   COURT  et  al..  Respondents. 

Original  application  for  Writ  of  Prohibition  directed  to  the 
District  Court  of  the  Twelfth  Judicial  District  and  John  W. 
Tattan,  Judge  thereof. 

Decided  April  3,  1921. 

PER  CURIAM.— The  application  of  relator  for  writ  of 
prohibition  is,  after  due  consideration  by  the  court,  denied. 

Mr.  W.  8.  Towner,  for  Relator. 
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No.    4,768.— STATE,    Appellant,    v.    HOWARD    KIDMAN, 

Respondent. 

'Appeal  from  District  Court,  HiU  County;  Frank  E.  Car- 
leton,  Judge. 

Decided  May  2,  1921. 

PER  CURIAM.— Pursuant  to  praecipe  filed  by  the. attor- 
ney general,  the  appeal  in  the  above-entitled  cause  is  dis- 
missed. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  for  Appel- 
lant. 

Mr.  J.  P.  Donnelly,  for  Respondent 


No.   4,865.— STATE   ex  rel.  ROGERS  LAND  &  CATTLE 
CO.,  Relator,  v.  DISTRICT  COURT  et  al.,  Respond- 

ENTS. 

Original  application  for  Writ  of  Certiorari  directed  to  the 
District  Court  of  the  Thirteenth  Judicial  District  and  Robert 
C.  Strong,  JudgeL 

Decided  May  4,  1921, 

PER  CURIAM.— The  application  of  relator  herein  for  writ 
of   certiorari  is   denied. 

Mr.  C.  F.  QUlette,  for  Relator. 
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ACCOUNTING. 

Jury  Trial — ^Refusal  not  Error. 

1.  An  aetion  in  each  of  two  counts  of  the  complaint  in  which  an 
accounting  was  asked  to  wind  up  the  affairs  of  what  was  alleged 
to  be  either  e  copartnership  or  a  co-ownership  in  the  property  in 
dispute  was  one  of  equitable  cognizance  in  which  neither  party  had 
an  absolute  right  to  trial  by  jury. — Steiner  v.  McMillan,  30. 

Complaint — Demand. 

2.  The  .gist  of  an  action  for  an  accounting  being  the  inability  of 
plaintiff  to  procure  it  for  himself,  the  complaint  must  allege  demand 

,  for  and  refusal  of  it  by  defendant. — Johnston  v.  Silver,  195. 
Action  Does  not  Lie,  When. 

3.  Where  a  partnership  was  formed  for  the  single  purpose  of  erect- 
ing a  building  and  in  the  agreement  the  parties  had  selected  a 
method  for  settlement  of  its  affairs  upon  consummation  of  its  pur- 
pose, they  were  bound  to  have  recourse  to  that  method  before 
calling  for  aid  at  the  hands  of  the  court,  and,  therefore,  an  action 
for  dissolution  and  an  accounting  did  not  lie  in  the  absence  of 
allegation  that  the  acts  of  the  defendant  precluded  recourse  to  such 
method. — ^Johnston  v.  Silver,  195. 

ACTIONS. 

Against  guardian  of  incompetent — ^Improper  party  defendant, — see 
Guardians,  1. 

Delay  in  bringing — Subject  to  explanation, — see  Banks  and  Banking,  8. 

Failure  to  Prosecute — Dismissal. 

1.  Where  plaintiff  without  sufficient  cause  fails  to  prosecute  his 
action  with  reasonable  diligence,  an  applioaton  to  dismiss  for  that 
reason  is  proper. — ^Smotherman  v.  Christiansen,  202. 

ADMISSIONS. 

Motion  to  strike,  evidence — Admits  truth  of  fact  evidence  tends  to 
prove, — see   Evidence,   9. 

Pleadings — ^Proof. 

1.    Facts  admitted  in  the  pleadings  need  not  be  proved. — Gallatin 
County  Farmers*  Alliance  v.  Flannery,  534. 

AFFIDAVITS. 

Made  on  behalf  of  corporation — ^Insufficiency, — see  Corporations,  1. 

Motion  to  quash  summons — Court  not  confined  to  consideration  of  affi- 
davits— May  hear  testimony, — see  Summons,  1. 

On  attachment — Amendment — Waiver, — see  Attachment,  3,  4. 

Verification  of  claim  against  estate  of  deceased  persons — ^Insufficiency, — 
gee  Estates  of  Deceased  Persons,  3-6. 

(627), 
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AGENCY. 
8ee  Principal  and  Agent. 

ALIMONY. 
See  Husband  and  Wife. 

AMENDMENTS. 
Affidavtt  on  attachment  subject  to  amendment, — see  Attachment,  4. 

Leave  to  amend  aM davit  on  attachment — Waiver  bj  appeal  of  privi* 
lege  of  renewing  motion  to  dissolve, — see  Attachment,  3. 

Of  information   to  conform  to  proof, — see  Criminal  Law,  33. 

APPEAL  AND  ERROR  I 

See,  also,  Appealable  Orders. 

Briefs— "Abstract"   of   Case. 

1.  The  requirement  of  section  3,  Rule  X  of  the  supreme  court,  that 
appellant's  brief  shall  contain  an  abstract  (or  statement)  of  the  tese, 
is  not  met  by  an  index  or  table  of  contents  of  the  transcript, 
''abstract"  meaning  a  synopsis  or  summary  of  the  facts. — ^Wing  ▼• 
Brasher,  10. 

Findings — Conclusive,  •  When. 

2.  Findings  of  the  district  court  will  never  be  reversed  except 
where  the  evidence  preponderates  against  them.— Steiner  v.  McMil- 
lan, 30. 

Implied  Findings.  ^ 

3.  In  the  absence  of  express  findings,  every  finding  necessary  to 
support  the  judgment  of  the  court  will  be  implied  on  appeaL-* 
Steiner  v.  McMillan,  30. 

Findings — Evidence — Sufliciency — ^Appeal. 

4.  Findings  of  the  district  court  will  never  be  reversed  except 
wh«re  the  evidence  preponderates  against  them. — Steiner  v.  Mc- 
Millan, 30;  Hoskins  v.  Scottish  U.  &  N.  Ins.  Co.,  50. 

Equity — Verdict     of     Jury     Advisory — Trial — Submission     of     General 
Issue— -Special   Interrogatories — Refusal — ^Not    Error. 

5.  Since  a  jury  in  an  equity  case  acts  only  in  an  advisory  capacity 
and  the  ultimate  decision  rests  with  the  court,  neither  submission  of 
the  general  issue  to  them  nor  refusal  to  submit  special  interroga^ 
tories,  no  matter  how  pertinent,  constitutes  reversible  error. — ^Hos- 
kins V.  Scottish  U.  &  N.  Ins.  Co.,  50. 

Specific  Findings — Duty  of  Party. 

6.  Under  section  6763,  Revised  Codes,  a  judgment  will  not  be  re- 
versed for  failure  of  the  trial  court  to  make  specific  findings  where 
the  complaining  party  did  not,  at  the  close  of  the  evidence  and 
argument,  make  request  therefor  in  writing  and  cause  such  request 
to  be  entered  in  the  minutes. — Hoskins  v.  Sottish  U.  &  N.  Ins.  Co., 
50.  ^ 

Theory   of   Case.  • 

7.  Where  plaintiff  in  an  action  on  a  fire  insurance  policy  proceeded 
in  the  district  court  upon  the  theory  that  reformation  of  the  policy 
was  necessary  to  enable  him  to  recover,  he  could  not  on  appeal  change 
his  former  theory  and  urge  that  recovery  could  be  had  without 
reformation  of  the  instrument. — Hoskins  v.  Scottish  U.  &  N.  Ins.  Co.. 
60. 
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Criminal  Law — ^IiiBafficiencj   of   Evidence — When   Verdict   Conclusive. 

8.  Unless  the  supreme  court  can  say,  on  appeal  from  a  judgment 
of  conviction  of  crime,  that  the  state's  case  rests  upon  testimony 
■0  inherently  incredible  that  no  reasonable  mind  ought  to  accept 
it  as  true,  the  verdict  of  the  jury  is  conclusive,  on  the  contention 
that  the  evidence  is  insu£Bcient. — State  v.  Pippi,  116. 

Appeal — ^Oonflict  in  Evidence — Conclusiveness  of  Verdict. 

9.  The  fact  that  an  order  denying  a  new  trial  was  made  by  a 
judl^e  other  than  the  one  who  presided  et  th'e  trial,  thus  depriving 
the  verdict  of  the  presumption  attending  such  an  order  made  by 
the  judge  who  tried  the  cause,  does  not  permit  a  departure  from 
the  rule  that  the  verdict  of  the  jury,  in  an  action  at  law,  based 
upon  substantial,  though  conflicting,  evidence,  will  not  be  disturbed. 
O'Langan  v.  First  State  Bank,  190. 

Inheritance    Tax — Order   Fixing    Amount — Appealable    Order — Failure    to 
Appeal — Effect.  ' 

10.  An  order  of  the  district  court  fixing  thci  amount  of  an  inheri- 
tance tax  due  from  an  estate  and  directing  its  payment  is  appeal- 
able; hence  failure  to  appeal  barred  the  state  from  calling  in  ques- 
tion the  correctness  of  the  order  on  appeal  from  the  decree  allowing 
the  final  account  of  the  executor,  after  payment  of  the  tax. — In  re 
Mattes'  Estate,  220. 

Equity — Findings — Evidence. 

11.  On  appeal  in  an  equity  case,  where  it  is  claimed  that  the  trial 
court  failed  to  take  into  consideration  a  material  matter  in  making 
its  findings,  the  appellant  has  the  burden  of  showing  that,  from  a 
fair  consideration  of  the  record,  the  inference  of  error  is  irresistible. 
Cummins  v.  Cummins,  225. 

Order,  General  in  Terms — Affirmance,  When. 

12.  An  order,  general  in  terms,  sustaining  objections  to  the  verifi- 
cation of  a  creditor's  claim  against  an  estate,  will  be  upheld  on  ap- 
peal if  it  can  be  upon  any  of  the  grounds  mentioned. — Ullman 
Co.  y.  Adler,  Admx.,  232. 

Insufficiency  of  Evidence — Same  Verdict  on  Previous  Trials — Effect. 

13.  Where  reversal  of  a  judgment  is  asked  on  the  ground  of  the 
insufficiency  of  the  evidence,  the  court  will  be  more  reluctant  to 
grant  a  new  trial  when  a  similar  verdict  has  been  rendered  by  two 
different  juries  on  previous  trials  of  the  cause. — Harrington  v. 
Mutual  life  Ins.  Co.,  261. 

Verdict — Insufficiency  of  EKridence. 

14.  The  verdict  of  a  jury  will  not  be  set  aside  on  the  ground  of  the 
insufficiency  of  the  evidence  if  there  is  any  substantial  evidence  to 
support  it. — Harrington  v.  Mutual  Life  Ins.  Co.,  261. 

Becord — Exhibits — Identification — Bill    of    Exceptions. 

15.  Papers  incorporated  in  the  record  as  exhibits,  but  not  made  a 
part  of  the  bill  of  exceptions,  cannot  be  considered  on  appeal. — 
Mott  V.  Buckley,  Sheriff,  278. 

Failure  to  Object  to  Instructions  or  Evidence — Waiver. 

16.  In  the  absence  of  objections  to  the  giving  of  instructions  or 
the  admission  of  evidence,  alleged  error  in  that  regard  cannot  be 
considered  on  appeal. — State  v.  Fowler,  346. 

Criminal  Law — Order  After  Final  Judgment  Appealable. 

17.  From  an  order  made  after  final  judgment  in  a  criminal  case, 
defendant  may  appeal,  under  section  9397^  Bevised  Codes.— State  v. 
Fowler,  346. 
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New  Trial  Order — ^Record  on  Appeal — Must  CoYitain  JadgmeDt-roIL 

18.  Under  seetions  6799  and  7114,  Revised  Codes,  the  record  on  ap- 
peal from  an  order  overruling  a  motion  for  new  trial  must,  amon^ 
other  things,  contain  the  judgment-roll  or  such  parts  thereof  as  maj 
be-  necessary  to  be  considered  on  the  appeal. — ^Minneapolis  Thresh- 
ing M.  Co.  V.  Stanford  Merc.  Co.,  359. ' 

Same — Record  on  Appeal — Must  Contain  Judgment. 

19.  Unless  appellant  procures  an  order  from  the  supreme  court  or 
a  JHstice  thereof,  under  section  7115,  Revised  Codes,  permitting  an 
abbreviated  record  to  \)e  flled  by  omitting  any  part  of  the  judg- 
ment-roll, the  record  on  appeal  from  an  order  overruling  a  motion 
for  new  trial  must  contain  the  complete  judgment-roll,  and,  there- 
fore, the  judgment. — Minneapolis  Threshing  M.  Co.  ▼.  Stanford 
Merc.  Co.,  359. 

Brief — Specification  of  Errors. 

20.  Alleged  errors  not  contained  in  the  specifications  of  erroV  will 
not  be  considered  on  appeal. — ^Rogness  v.  Northern  Pae.  Ry.  Co., 
373. 

Brief — Specification  of  Errors — General  Specification  Insufficient. 

21.  Held,  that  a  general  specification  that  the  trial  court  erred  in 
denying  motion  for  a  new  trial,  or  in  entering  judgment,  is  insuffi- 
cient to  raise  any  issue,  it  being  incumbent  upon  appellant  to  indi- 
cate the  particular  error  relied  upon. — Rogness  v.  Northern  Pae. 
Ry.  Co.,  373. 

Appeal  from  Judgment — Transcript  must  Contain  Copy  of  Judgment. 

22.  Where  the  transcript  on  appeal  from  a  judgment  does  not  eon- 
tain  a  copy  of  the  judgment,  the  supreme  court  is  without  juris- 
diction to  entertain  the  appeal. — Easton  v.  Western  Life  k  Cas- 
ualty Co.,  434. 

Appeal  from  New  Trial  Order — Transcript  must  Include  Copy  of  Judg- 
ment. 

23.  The  record  on  appeal  from  an  order  overruling  motion  for  new 
trial  must  contain  the  judgment-roll,  which  of  necessity  must  in- 
clude the  judgment. — Easton  v.  Western  Life  &  Casualty  Co.,  434. 

Denial  of  Nonsuit — Defendant's  Evidence  Supplying  Defects  in  Plain- 
tiff's Case — Curing  Error. 

24.  Where  defendant,  instead  of  standing  upon  his  motion  for 
nonsuit,  introduced  evidence  in  his  own  behalf  after  denial  thereof, 
and  thus  supplied  the  defects  in  plaintiff's  case,  the  error  in  deny- 
ing the  motion  was  cured. — Wells  v.  Waddell,  436. 

Inconsistent  Instructions — New  Trial. 

25.  Where  instructions  are  given  to  the  jury  one  of  which  is  eor- 
rect  and  the  other  incorrect,  a  new  trial  will  be  ordered. — Wells 
V.  Waddell,  436. 

Default    Judgment — Refusal    to    Vacate — Appealable    Order — ^Record    on 
Appeal. 

26.  An  order  overruling  defendant's  motion  to  set  aside  his  default 
is  an  intermediate  order,  and  as  such  reviewable  on  appeal  from 
the  judgment,  provided  copies  of  the  papers  used  on  the  motion 
are  embodied  in  a  bill  of  exceptions  properly  authenticated;  if  not 
so  presented  in  the  record  on  appeal,  they  cannot  be  looked  to  to 
determine  whether  the  court  abused  its  discretion  in  denying  the 
motion. — ^Poster  v.  Coyle,  444. 

Befusal  to  Set  Aside  Findings  and  Judgment — Appealable  Order — ^Fail- 
ure to  Appeal — Effect. 

27.  Since  denial  of  an  order  to  set  aside  the  findings  and  judgment 
in  an  action  in  ejectment  was  a  special  order  made  after  final  judg- 
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nenty  it  was  appealable,  and  failure  to  appeal  tberefrom  bars  re- 
view on  appeal  from  the  judgment. — Foster  v.  Coyle,  444. 

Irregular  Judgment — Affirmance. 

28.  Where,  in  an  action  in  ejectment  in  which  the  mortgagee  had 
intervened,  plaintiff  was  satisfied  with  a  determination  of  Ms  rights 
by  a  settlement  of  the  controversy  as  between  intervener  and  de- 
fendant and  with  a  judgment  which  while  awarding  possession  to 
the  intervener,  expressly  declared  his  rights  subject  to  those  of 
plaintiff,  reversal  of  the  judgment,  though  perhaps  irregular,  held 
not  necessary  on  appeal  by  defendant. — Foster  v.  Coyle,  444. 

APPEALABLE  ORDERS. 

Order   made    after   final    judgment   in    criminal   cause, — see    Appeal   and 

Error,   17. 
Order  ^xing  inheritance  tax, — see  Appeal  and  Error,  10. 
Refusal  to  vacate  default  judgment, — see  Appeal  and  Error,  26,  27 

APPROPRIATIONS— LEGISLATIVE. 

Validity  of  state  educational  bonds  voted  by  Initiative  Measure  No. 
19 — What  does  not  constitute  an  "appropriation, — see  Statutes  and 
Statutory  Construction,  6-8. 

'     .  ASSIGNMENTS. 

Of  claim  for  damages  for  purpose  of  suit, — see  Variance,  1. 

Of  lease  to  real  property, — see  Statute  of  Frauds,  2. 

Of  wages  to  wage  broker, — see  Wage  Brokers,  1,  2. 

ATTACHMENT. 

Motion  to  Dissolve — Third  Party  Claimant — ^Failure  to  Appeal — ^Effect. 

1.  One  who,  claiming  to  have  purchased  a  portion  of  attached 
property  after  levy  of  the  writ,  made  no  attempt  of  appeal  from  an 
order  refusing  to  dissolve  the  attachment,  cannot  obtain  relief  on 
appeal  taken  by  another,  'except  so  far  as  the  relief  granted  the 
appellant  may  inure  to  his  benefit. — American  Surety  Co.  of  New 
York  V.  Kart'owitz,  1. 

Successive  Motions  on  Same  Ground  not  Permissible. 

2.  Heldj  under  the  rule  that  a  party  cannot  make  successive  appli- 
cations to  obtain  relief  upon  the  same  ground,  that  where  defendant 
had  the  opportunity  to  (and  in  fact  £d)  present  in  his  motion  to 
dissolve  an  attachment  the  ground  that  the  affidavit  on  attachment 
was  insufficient,  he  was  barred  from  renewii^g  his  motion  based 
upon  the  same  ground. — American  Surety  Co.  of  New  York  v.  Kar- 
towitz,  1. 

Leave  to  Amend  Motion — Waiver  by  AppeaL 

3.  Where,  instead  of  taking  advantage  of  leave  to  renew  a  motion 
to  dissolve  an  attachment  granted  in  an  order  refusing  to  dissolve, 
movant  appealed  from  \he  order,  he  waived  the  privilege  to  renew 
it. — American  Surety  Co.  of  New  York  v.  Kartowitz,  1. 

Defective  Affidavit — Subject  to  Amendment. 

4.  An  affidavit  on  attachment  stating  that  the  debt  "is  not 
secured''  instead  of  ''has  not  been  secured,"  as  required  by  statute, 
though  defective,  was  not  void,  but  subject  to  amendment  under 
section  6683,  Revised  Codes. — American  Surety  Co.  of  New  York  v. 
Kartowitz,  1. 
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ATTORNEY   AND  CLIENT. 
Criminal  law — Denial  of  counsel, — see  Criminal  Law,  18. 

Directed    Verdict — Attorney's   Fees — ^Expert   Witnesses — Value   of    Ser^ 
vices — ^Jury  Question. 

1.  In  an  action  to  recover  damages  from  a  clerk  of  the  district 
court  on  his  official  bond  claimed  to  have  resulted  from  an  unau- 
thorized entry  of  judgment,  rendering  legal  services  in  the  amonnt 
of  the  damages  necessary,  where  the  only  testimony  concerning  the 
value  of  such  services  was  given  by  the  attorney  rendering  them, 
refusal  to  give  a  peremptory  instruction  to  the  jury  requiring  them 
to  bring  in  a  verdict  for  such  amount  was  proper,  since  such  testi- 
mony was  not  conclusive  as  a  matter  of  law  and  the  jury  could 
properly  disregard  it  in  arriving  at  their  verdict. — Beser  v.  Zie- 
barth,  7. 

AUTOMOBILES. 
Accident  at  railroad  crossing, — see  B&ilroads,  !• 

BANKS   AND  BANKING. 
See,  also,  Promissory  Notes,  2-6. 

Certificate  of  Deposit — Nonpayment — Conflict  in  Evidence— Verdict  Con- 
clusive. 

1.  In  an  action  against  a  bank  to  recover  on  a  certificate  of  de- 
posit claimed  by  defendant  to  have  been  paid  as  shown  by  plaintiflTa 
indorsement  thereon,  evidence,  conflicting  in  character,  on  the  ques- 
tion whether  the  indorsement  was  in  plaintiff's  handwriting  or  a 
forgery,  on  which  question  both  parties  introduced  expert  witnesaas, 
held  sufficiently  substantial  to  support  a  verdict  for  plaintiflT.^ 
O'Langan  v.  First  State  Bank,  190. 

Same — Burden  of  Proof — May  be  Sustained  by  One  Witness. 

2.  Since  the  burden  of  proof  is  not  to  be  determined  by  the  num- 
ber of  witnesses  introduced,  and  the  direct  evidence  of  one  witness 
entitled  to  full  credit  is  sufficient  to  prove  any  fact  (Rev.  Codes, 
sees.  7861,  8028,  the  direct  evidence  of  the  plaintiff,  upon  whom 
was  the  burden  of  showing  nonpayment  of  the  certificate  of  deposit 
in  suit,  was  sufficient  to  establish  that  fact.— -O'Langan  v.  First 
State  Bank,  190. 

Same — Delay    in    Bringing    Action    Open    to    Explanation — ^Evidence^ 
Credibility. 

3.  Plaintiff's  delay  of  four  years  before  demanding  payment  of  the 
certificate,  and  of  four  years  more  before  commencing  action,  with 
knowledge  that  it  was  not  drawing  interest,  was  subject  to  expla- 
nation, and  not  alone  sufficient  to  impeach  the  probability  of  hii 
atory. — O'Langan  v.  First  State  Bank,  190. 

BILLS  AND  NOTES. 
See  Promissory  Notes. 

BILLS  OF  EXCEPTION. 
Exhibits,  made  part  of  record  by, — see  Appeal  and  Error,  15. 

BILLS  OF  PABTICULABS. 
Proof  Admissible. 

1.     Where  a  bill  of  particulars  is  furnished  pursuant  to  an  order  of 
court  or  request  of  the  opposing  party,  the  party  furnishing  it  is 
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limited  in  liis  proof  to  the  mfitters  covered  by  the  bill. — Bognesa  ▼. 
Northern  Pac.  Ry.  Co.,  373. 

Power  of  District  Court — Discretion. 

2.  The  district  court  has  power,  in  the  exercise  of  a  sound  discre- 
tion, to  order  a  party  to  furnish  a  bill  of  particulars. — Bogness  v. 
Northern  Pac.  By.  Co.,  373. 

No  Broader  Than  Bequest  Therefor — Surplusage. 

3.  A  bill  of  particulars  should  not  be  construed  any  broader  than 
the  request  therefor,  and  wh^re  the  party  furnishing  it  voluntarily 
includes  matters  not  covered  by  the  request,  such  matters  must  be 
deemed  surplusage  and  immaterial. — ^Bogness  y.  -Northern  Pac.  By. 
Co.,  373. 

BONDS. 

Action  on  surety  bond — Parties, — see  Principal  and  Surety,  1. 

Building  contract — Liability  of  Contractor, — see  Contracts,  11. 

State    educational    institutions — Validity, — see    Statutes    and    Statutory 
Construction,  2-17. 

BBIEFS. 

Compliance  with  rules  of  court  necessary, — see  Appeal  and  Error,  1« 
Specifications  of  error  too  general, — see  Appeal  and  Error,  20,  21. 

BBOKEBS. 
See  Principal  and  Agent,  1-4. 

BUBDEN  OF  PBOOP. 

Beformation  of  Instruments. 

1.  In  an  actiox^  to  reform  an  instrument,  the  burden  of  proving  that 
the  mistake  relied  upon,  for  reformation  was  mutual  was  upon 
plaintiff. — Hoskins  v.  Scottish  U.  &  N.  Ins.  Co.,  50. 

Carrier  and  Passenger — Personal  Injuries. 

2.  Where  injury  results  to  a  passenger  from  something  over  which 
the  carrier  has  not  the  exclusive  control,  the  rule  of  ordinary  negli- 
gence obtains,  and  the  burden  is  upon  the  passenger  to  show  that 
the  presence  of  the  Cause  of  the  injury  was  attributable  to  the  car- 
rier's negligence. — Heck  v.  Northern  Pac.  By.  Co.,  106. 

May  be  Sustained  by  One  Witness. 

3.  Since  the  burden  of  proof  is  not  to  be  determined  by  the  num- 
ber of  witnesses  introduced,  and  the  direct  evidence  of  one  witness 
entitled  to  full  credit,  is  sufficient  to  prove  anv  fact  (Be v.  Codes, 
sees.  7861,  8028,  the  direct  evidence  of  the  plaintiff,  upon  whom 
was  the  burden  of  showing  nonpayment  of  the  certificate  of  deposit 
in  suit,  was  sufficient  to  establish  that  fact. — O'Langan  v.  First 
State  Bank,  190. 

Default  Judgment — Defective  Service  of  Summons — Presumptions. 

i.  Before  the  district  court  could  set  aside  a  default  judgment  on 
the  ground  of  nonservice  of  summons,  the  defendant  was  obliged 
not  only  to  overcome  the  presumption  accorded  to  official  acts  but 
the  testimony  of  the  officer  making  service  as  well,  failing  in 
which  the  motion  was  properly  denied. — Gilliland  v.  Palatine  Ins. 
Co.,  267. 

Personal  Injuries — Proximate  Cause. 

5.  In  a  personal  injury  action,  the  burden  is  upon  plaintiff  to 
prove    by    a    preponderance    of    the    evidence   that   the   negligence 
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of  the  defendant  was  the  proximate  cause  of  the  injury. — ^Paee  ▼• 

New  York  Realty  Co.,  305. 

Personal  Injuries — Master  and  Servant — ^Proximate  Cause. 

6.  In  a  personal  injury  action,  the  plaintiff  has  the  burden  of 
showing  not  only  defendant's  negligence,  but  also  that  such  negli- 
gence was  the  proximate  cause  of  his  injury.-^-Markarites  v.  Chi- 
cago, M.  &  St.  By.  Co.,  493. 

Same — Speculation  as  to  Cause  of  Injury — Insufficiency  of  Evidence. 

7.  Where  ^the  evidence  leaves  the  jury  to  speculate  as  to  what 
caused  the  personal  injury  complai)ied  of,  the  burden  of  proof  is 
not  sustained  by  plaintiff,  and  he  cannot  recover. — Markarites  ▼. 
Chicago,  M.  &  St.  By.  Co.,  493. 

Claim  and  Delivery — Possession. 

8.  In  claim  and  delivery,  the  burden  was  upon  plaintiff  to  prove 
that  it  was  entitled  to  the  possession  of  the  property  at  the  time 
of  the  commencement  of  the  action,  having  done  which,  the  bur- 
den shifted  to  defendants  to  prove  a  superior  claim. — ^AveriU  ICa* 
chinery  Co.  v.  Freebury  Bros.,  594. 

CAERIERS. 

Injuries   to    passenger, — see    Personal   Injuries,    1-4. 

Injuries  to  passenger  riding  on  freight  train  on  regular*  ticket, — see 
Personal   Injuries^  6-8. 

Injury  to  livestock  in  transit, — see  Bailroads,  2-10. 

CAUSES    OP   ACTION. 

Evidence  relating  to  several  causes  of  action — Failure  to  segregate 
damages — Effect  on  verdict, — see  Bailroads,  7. 

Joinder  of  good  with  one  defective — Surplusage, — see  Pleading  and 
Practice,  7. 

Pleading  in  alternative — When  proper — When  subject  to  general  de- 
murrer,— see  Pleading  and  Practice,  13. 

CEBTIFICATES  OF  PBOBABLE  CAUSE. 
Stay  of  execution  in  criminal  cause, — see  Judgments,  12. 

CEBTIOBAEI. 
Creation  of  new  counties, — see  Counties,^  1-4. 

CHATTEL    MOBTGAGES. 
See  Claim  and  Delivery,  1,  2;  Mortgages,  3-6. 

Conversion  of  chattel  mortgaged  property, — see  Conversion,  1-3. 

CITIES   AND  TOWNS. 
See,  also.  Personal  Injuries,  18. 

Metropolitan  Police   Law — Mandamus — ^Defenses — Motion  to  Strike. 

1.  Where  in  a  proceeding  in  mandamtis  to  compel  the  reinstate- 
ment of  a  police  officer  alleged  to  have  been  illegally  removed  from 
his  office  the  defendant's  pleading  did  not  constitute  a  defense  or 
disclose  any  reason  why  the  writ  should  not  be  issued,  a  motion  to 
strike  should  have  been  sustained. — State  ex  rel.  Lease  v.  Wilkin- 
son, 327. 
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Same — ^Police  Officers — Removal  or  Suspension — Procedure. 

2.  A  police  officer  may  be  suspended  or  discharged  for  neglect  of 
duty  or  disobedience  of  orders  by  the'  chief  of  police  under  Chap* 
ter  57,  section  25,  subdivision  G,  Laws  of  1911,  subject  to  review 
by  the  superintendent  of  the  police  department,  from  whose  order 
of  approval  the  accused  may  appeal  to  the  city  council;  or  by  tile 
eouncil  under  Revised  Codes,  sections  3308,  3309,  upon  charges  filed 
with  it,  a  copy  of  which  must  be  furnished  to  him,  after  a  trial 
had  on  at  least  two  days'  notice. — State  ex  rel.  Lease  y.  Wilkin- 
son, 327. 

Same — City   Council — Jurisdiction. 

3.  In  proceedings  looking  to  the  removal  of  a  police  officer  under 
the  provisions  of  the  metropolitan  police  law,  the  city  council  acts 
as  a  special  tribunal  with  ^lum-judieial  authority,  and  its  juris- 
diction depends  upon  a  substantial  compliance  with  the  statute. — 
&tate  ex  rel.  Lease  v.  Wilkinson,  327. 

Same — Removal   of  Officer — Appeal. 

4.  Where  an  acting  chief  of  police  merely  i^commended  to  the 
council  that  a  police  officer  be  removed  from  office,  but  did  not 
actually  suspend  or  discharge  him,  in  conformity  with  subdivision  C 
of  section  25,  Chapter  57,  there  was  no  order  from  which  he  could 
appeal,  and  his  attempted  appeal  was  ineffectual  for  any  purpose. 
State  ex  rel.  Lease  v.  Wilkinson,  327. 

Same — ^niegal  Removal  of  Officer — Reinstatement. 

5.  Where  a  city  council  itself  preferred  charges  against  a  police 
officer,  conducted  a  trial  ex  parte,  determined  the  guilt  of  the 
accused,  discharged  him  from  office,  and  then  for  the  first  time  gave 
him  notice  that  charges  had  been  preferred  and  that  he  was  dis- 
missed, in  disregard  of  the  course  prescribed  by  the  statutes  above, 
its  action  was  illegal,  and  the  officer  was  entitled  to  reinstatement. 
State  ex  rel.  Lease  v.  Wilkinson,  327. 

CLAIM   AND   DELIVERY. 

Chattel  Mortgages — Possession. 

1.  Where,  under  a  provision  in  a  chattel  mortgage,  the  mortgagee 
was  entitled  to  possession  of  the  property  on  default  of  the  mort- 
gagor, it  stiU  retained  its  rights  as  such  even  though  the  fore- 
closure sale  at  which  it  bought  in  the  property  was  so  irregular  as 
to  be  void  and  passed  no  title  to  it,  and  could  properly  maintain 
an  action  in  claim  and  delivery  against  defendants,  whose  claim 
of  ownership  was  based  upon  a  tax  title. — ^Averill  Machinery  Co. 
V.  Freebury  Bros.,  594. 

Possession — Bur^jBU  of  Proof. 

2.  In  claim  and  delivery,  the  burden  was  upon  plaintiff  to  prove 
that  it  was  entitled  to  the  possession  of  the  property  at  the  time 
of  the  commencement  of  the  action,  having  done  which,  the  burden 
shifted  to  defendants  to  prove  a  superior  claim. — ^Averill  Machinery 
Co.  v.  Freebury  Bros.,  594. 

CLAIMS. 

Against  estates  of  deceased  persons, — see  Estates  of  Deceased  PersonBy 
1-6. 

COLLATERAL  ATTACK. 
On  decree  of  ^vorce, — see  Estates  of  Deceased  Persons,  7. 
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CONDITIONS  PRECEDENT. 

Bights  Depending  on  Condition  Precedent — Accrual. 

1.  A  right  depending  upon  a  condition  precedent  does  not  aeema 
unless  the  condition  is  performed. — White  ▼.  Hulls,  98. 

CONSIDERATION. 
What  good  consideration  for  mortgage  contract,— ;6ee  Contracts,  8. 

c 

CONSTITUTION. 

As  to  constitutionality  of  Initiative  Measure  No.  19  (Laws  1921), — aeo 
also,  statutes  and   Statutory  Construction,  2-17. 

Denial  of  counsel  in  criminal  prosecution, — see  Criminal  Law,  18. 

Statutes — Constitutionality — Presumptions. 

1.  The  constitutionality  of  a  legislative  enactment  is  prima  fads 
presumed,  and  every  intendment  is  in  favor  of  upholding  it  unless  it 
appears  unconstitutional  beyond  a  reasonable  doubt. — State  ex  ral. 
Bonner  v.  Dixon,  Governor,  58. 

Same-7-Legislature — Powers — Constitutional  Limitations. 

2.'  The  declarations  of  the  Constitution  are  conclusive  upon  the  leg- 
islature  and  prevent  the  enactment  of  any  law  which  has  for  its  pur- 
pose the  extinction  or  limitation  of  the  powers  conferred  by  the  con- 
stitutional provisions.^^tate  ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

Initiative  Laws — ^Power  of  People — Constitutional  Limitations. 

3.  In  the  exercise  of  their  prerogative  to  initiate  laws  under  Article 
y,  section  1,  of  the  Constitution,  the  people  are  subject  to  the  same 
constitutional  limitations  as  are  applicable  to  the  legislative  assembly. 
State  ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

Statutes — ^Legislature — People — Plenary  Powers. 

4.  In  so  far  as  the  Constitution  offers  no  restriction,  the  law-making 
body,  whether  it  be  the  people  under  the  initiative  or  the  legislative 
assembly  has  plenary  legislative  power. — State  ex  rel.  Bonner  t. 
Dixon,  Governor,  58. 

Initiative  Lawsr-" Appropriation"  Measures. 

5.  Held,  that  the  word  "appropriations"  used  in  section  1  of  Article 
Y  of  the  Constitution  excluding  the  right  to  initiate  (or  refer)  laws 
relating  to  appropriations  from  the  power  of  the  people  in  their  law- 
making capacity,  means  the  setting  apart  of  a  portion  of  the  public 
funds  for  a  public  purpose,  or  a  specific  designated  fund  in  mse  or 
for  which  provision  has  been  made,  it  not  being  necessary,  to  eon- 
stitute  a  valid  appropriation,  that  the  fund  be  then  in  the  treasury. — 
State  ex  rel.  Bonner  v.  DUon,  Governor,  58. 

Initiative  Measure  No.  19 — Constitutionality. 

6.  Held,  that  Initiative  Measure  No.  19,  relating  to  State  Educational 
Institutions  (Laws  1921),  does  not  contravene  the  constitutional  provi- 
sion (Article  V,  section  23)  forbidding  the  enactment  of  any  law 
containing  more  than  one  subject  which  shall  be  clearly  expressed  in 
its  title. — State  ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

Criminal  Law — ^Wbite  Slavery — Statute — Constitutionality. 

7.  Held,  that  Chapter  1,  Laws  of  1911,  the  "White  Slave  Act,"  is  not 
violative  of  section  23,  Article  V,  Constitution.— State  v.  Pippi,  11^. 

Taxation  of  Real  Property  Only  for  Public  Purpose— Statute — Invalidity. 

8.  Meld,  that  Chapter  89,  Laws  of  1919,  providing  for  the  elasai- 
fication  of  lands  for  taxation  purposes,  and  authorizing  the  creation 
of  a  county  fund  to  be  raised  by  the  annual  levy  of  a  tax  upon  real 
property  only,  is  invalid  as  in  contravention  of  the  constitutional  re- 
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qnirement  that  all  property  as  described  in  section  17,  Article  XII, 
of  the  Constitntion  (except  such  as  is  specifically  exempted  by  section 
2  thereof)  shall  be  taxed  for  public  purposes. — Stoner  t.  Timmons, 
158. 

State    Indebtedness — Constitutional    Limitation — ^What    Deemed    Cash    on 
Hand. 

9.  The  debt  or  liability  the  incurring  of  which  is  prohibited  by 
section  2  of  Article  XIII  of  the  Constitution  without  a  majority 
approval  by  the  people  at  a  general  election  is  one  which  singly 
or  in  the  aggregate  will  obligate  the  state  to  an  amount  in  excess 
of  $100,000  cash  on  hand  and  revenues  provided  by  the  legislature 
for  the  two  years  intervening  between  sessibns  of  the  assembly,  since 
revenue  for  which  provision  has  been  made  may  constructively  be  con- 
sidered as  cash  on  hand. — State  ex  rel.  Rankin  v.  State  ^Board,  557. 

State  Treasury  Notes — Statute — Constitutionality — ^**Debt  or  Liability." 
10;  Held,  that  the  issuance  and  sale  of  treasury  notes  authorized  by 
Chapter  13,  Laws  of  1921,  in  anticipation  of  the  payment  of  taxes 
levied,  to  procure  funds  with  which  to  pay  outstanding  valid  claims 
against  and  current  expenses  of  the  state,  do  not  constitute  the  in- 
curring of  a  "debt  or  liability"  within  the  meaning  of  section  2, 
Article  XIII,  of  the  state  Constitution. — State  ex  rel.  Bankin  v.  State 
Board,  557. 

Unreasonable  Searches  and  Seizures — Federal  Constitution — Provisions  In- 
applicable. 

,  11.  The  inhibitions  against  unreasonable  searches  and  seizures  con- 
tained in  the  fourth  and  fifth  amendments  of  the  federal  Constitution, 
not  being  limitations  upon  the  powers  of  the  several  states,  but  only 
upon  the  powers  delegated  to  the  federal  government,  are  not  pertinent 
to  a  case  arising  under  a  state  statute.-^tate  ex  rel.  Samlin  v.  Dis- 
trict Court,  600. 

Same— -Definition  of  Constitutional  Guaranty. 

12.  The  guaranty  against  unreasonable  searches  and  seizures  em- 
bodied in  section  7,  Article  ITT,  of  the  state  Constitution  applies 
to  all  invasions  by  the  state  government  or  any  of  its  employees, 
of  the  sanctity  of  the  home  of  the  citizen,  his  personal  security, 
persona]  liberty  and  private  property  where  there  is  no  probable  cause 
to  believe  that  his  rights  in  this  behalf  have  been  forfeited  by  his  own 
criminal  conduct. — State  ex  rel.  Samlin  v.  District  Court,  600. 

Same— Strict  Construction  of  Constitutional  Provisions. 

13.  Since  the  constitutional  proyision  against  unreasonable  searches 
and  seizures  was  intended  to  take  away  from  the  legislature  the  power 
to  authorize  an  invasion  of  the  rights  of  the  citizen  by  a  search  of 
his  home  or  a  seizure  of  his  person  or  property  in  any  other  case  than 
in  which  it  is  permitted,  it  must  be  strictly  construed  in  his  favor. — 
State  ex  rel.  Samlin  v.  District  Court,  600. 

CONSTITUTION  OF  MONTANA. 
(List  of  Sections  Cited  or  Commented  upon.) 

Article    III,  section     7  605  et  seq. 

Article     111,  section  10    : .• 365 

Article    III,  section  29     76 

Article       V,  section     1  74  et  seq. 

Article       y,  section     6    80 

Article       Y,  section  21     76 

Article        V.  section  23   74  et  acq. 

Article       V,  sections  33-35  77 
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Article   VIT,  section  11 80 

Article    VII,  section  20    558 

Article   VII,  section  13     -. 77 

Article        X,  section  4    * 77 

Article    XII,  section  1    80,  160 

Article   XII,  section  2     160 

Article    XII,  section  9   161 

Article    XII,  section  10     * 77 

Article    XII,  section  12  78  et  seq. 

Article    XII,  section  16     160 

Article    XII,  section  17     160 

Article  XIII,  section  2    74  ei  seq,;  560  et  seq. 

Article  XIII,  section  5     567 

Article  XIV,  section  3     ^ 78 

Article    XV,  section  10    484 

CONSTRUCTIVE  NOTICE. 
Of  mortgage  lien  on  chattels, — see  Mortgages,  4. 

CONTRACTS. 
See,  also.  Principal  and  Agent,  1-5;  Specific  Performance,  1-9. 

Promoters'  contracts,— see  Corporations,  2-7. 

Real    Property — Contract    of    Sale — ^Breach    by    Purchaser — ^Remedy    Pre- 
scribed in  Contract  Exclusive. 

1.  A  contract  of  sale  of  realty  provided  that  on  default  by  the  pur- 
chaser the  vendor  might  recover  possession  and  declare  the  contract 
forfeited;  that  the  purchaser  should  peacea\>ly  surrender  possession, 
all  payments  made  by  him  to  be  deemed  forfeited  to  the  vendor  as 
fixed  and  settled  liquidated  damages;  that  the  contract  should  not 
be  construed  as  a  mortgage;  that  the  vendor  should  be  authorized  to 
enforce  his  right  to  immediate  possession  by  unlawful  detainer,  and 
that  ''this  contract  shall  be  the  only  course  of  settlement  thereunder,*' 
— held^  in  an  action  by  the  assignee  of  the  vendor  against  the  pur> 
chaser  to  recover  unpaid  installments  of  the  purchase  price,  that  the 
provisions  of  the  contract  as  to  remedy  in  case  of  its  breach  were 
exclusive,  and  that  the  trial  court  properly  held  that  the  complaint 
was  insufficient  to  state  a  cause  of  action. — ^Wing  v.  Brasher,  10. 

Of   Employment — ^Defective   Complaint  Cured   by  Answer. 

2.  In  an  action  for  damages  for  breach  of  a  contract  of  employ- 
ment as  captain,  manager  and  first  baseman  of  a  baseball  club,  de- 
fendant's answer  that  it  discharged  the  plaintiff  "from  defendant's 
employment,"  etc,  cured  the  complaint,  which  was  defective  in  that  it 
only  alleged  that  plaintiff  was  discharged  as  captain  and  manager,  and 
did  not  allege  that  he  was  discharged  from  the  employment. — Hurley 
V.  Great  Falls  Baseball  Assn.,  21. 

Written  Contract — May  be  Modified,  How. 

3.  Under  section  5067,  Revised  Codes,  a  written  contract  is  subject  to 
alteration  or  modification  by  a  subsequent  agreement  in  writing  or  by 
an  executed  oral  agreement. — Hurley  v.  Great  Falls  Baseball  Assn.^  21. 

Same — Statute  of  Frauds — Presumption  on  Appeal. 

4.  A  contract  which  must  have  been  in  writing  in  order  to  be  effective 
will  be  presumed  on  appeal  to  have  been  in  writing,  nothing  to  the 
contrary  appearing  in  the  record. — Hurley  y.  Great  Falls  Baseball 
Assn.,  21* 
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When  Allegation  of  Damage  Unnecessary. 

6.  Where,  in  an  action  for  damages  for  breach  of  contract,  the  com- 
plaint seta  forth  the  facts  from  which  the  damages  naturally  flow 
and  contains  a  prayer  for  the  amount,  it  is  sufficient  although  it  fails 
to  allege  in  express  terms  that  plaintifl!  has  been  damaged. — ^Hurley 
▼.  Great  Falls  Baseball  Assn.,  21. 

Of  Employment — Measure  of  Damages. 

6.  In  an  action  for  damages  by  an  employee  for  his  wrongful  dis* 
charge,  the  measure  of  recovery  is  the  amount  he  would  have  earned 
under  the  contract  to  the  end  of  the  term  less  any  amount  received 
by  him  for  services  rendered  to  others,  or  which  he  might  have  re- 
ceived by  the  exercise  of  due  diligence  in  seeking  employment  after 
the  date  of  his  discharge  and  to  the  end  of  the  term. — ^Hurley  y. 

^       Oreat  Falls  Baseball  Assn.,  21. 

Same — Good  Cause  of  Action  Joined  With  Defective  One — Surplusage. 

7.  The  complaint  having  stated  a  cause  of  action  for  breach  of 
contract  of  employment,  the  fact  that  it  also  contained  allegations 
appropriate,  though  insuffieient,  to  state  a  cause  of  action  on  quan- 
tum mertUtf  did  not  destroy  his  right  to  recover  on  the  former,  since 
the  latter  allegations  could  properly  be  disregarded  as  surplusage.-^ 
Hurley  v.  Great  Falls  Baseball  Ajssn.,  21. 

Mortgages — Good  Consideration — Sufficiency. 

8.  PlaintifP  had  drilled  a  well  for  defendants  accepting  their  promis- 
sory notes  in  payment.  The  notes  were  not  paid.  The  well  proved 
unsatisfactory  and  the  parties  entered  into  another  agreement  whereby 
plaintiff  undertook  to  put  the  well  in  working  condition,  defendants 
to  execute  new  notes  and  a  first  mortgage  upon  their  lands  to  secure 
the  amount  then  due.  Heldf  that  the  agreement  to  put  the  well  in 
condition  was  a  good  consideration  for  the  mortgage  contract. — White 
V.  Hulls,  98. 

Bights  Depending  on  Condition  Precedent — ^Accrual. 

9.  A  right  depending  upon  a  condition  precedent  does  not  accrue 
unless  the  condition  is  performed. — White  v.  Hulls,  98. 

Mortgages — Foreclosure — Performance    of    Condition    Precedent    Prerequi- 
site. 

10.  The  right  of  plaintiff  to  foreclose  having  been  ctependent  upon 
performance  of  a  condition  precedent,  to  wit,  fulfillment  of  his  con- 
tract to  put  the  well  in  satisfactory  condition,  his  failure  to  do  so 
deprived  him  of  such  right  upon  nonpayment  of  the  notes  at  maturity. 
White  V.  Hulls,  98. 

Building  Contracts — Construction — Bonds — ^Principal  and  Surety. 

11.  Where  a  contractor  had  obligated  himself  to  construct  a  water- 
tight basement  in  a  building  he  luid  undertaken  to  erect  for  plaintiff 
by  a  bond  separate  and  distinct  from  and  without  reference  to  the 
building  contract  or  the  plans  and  specifications  furnished  by  plain- 
tiff's architect,  the  bond  being  given  about  a  month  after  execution 
of  the  building  contract  and  a  week  later  than  the  bond  accompany- 
ing the  latter  contract,  he  was  in  no  position,  in  an  action  on  such 
special  bond,  to  defend  on  the  ground  that  its  provisions  should 
be  construed  with  reference  to  the  building  contract,  and  that  hav- 
ing followed  the  plans  and  specifications,  he  was  relieved  from  lia- 
bility thereunder.— State  Bank  of  Darby  v.  Pew,  144. 

6ame — ^Plaos    and    Specifications — Warranty — Special    Contract — ^Liability 
for  Breach. 

12.  Where  a  contractor  adopts  specifications  for  the  construction  of 
a  building  as  sufficient,  makes  them  his  own,  and  gives  a  warranty 
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of  the  suiBcieney  of  the  work  when  .eompleted,  he  is  liable  for  de- 
fects in  the  work. — State  Bank  of  Darby  ▼.  Pew,  144. 

Same — Construction — ^Beference  to  Stipulation  in  Another  Contract. 

13.  A  contract  wil)  not  be  held  to  incorporate  stipulations  embodied 
in  another  contract  save  in  so  far  as  the  same  are  specificallj  set 
forth  or  identified  by  reference. — Btate  Bank  of  Darby  v.  iPew,  144. 

Same — ^Duty  of  Courts. 

14.  Courts  may  Interpret  and  enforce,  but  not  create,  eontraetoal 
liabilities. — State   Bank   of   Darby  v.   Pew,    144, 

Same — Breach — Measure  of  Damages. 

15.  The  measure  of  damages  in  an  action  for  breach  of  a  building 
contract  in  a  certain  particular  is  the  reasonable  amount  necessary 
to  enable  plaintiff  to  remedy  the  defect,  not  to  exceed  the  amount 
alleged  by  him  to  have  been  expended  for  that  purpose. — State  Bank 
of  Darby  v.  Pew,  144. 

Directed  Verdipt — ^Proper  Refusal. 

16.  A  directed  verdict,  in  an  action  on  a  bond  given  in  conneetion 
with  a  building  contract,  was  properly  refused  where  the  evidence 
showed  its  execution,  failure  of  performance  of  its  guaranty,  and 
resultant   damage. — State   Bank  of   Darby  v.  Pew,   144. 

Same — Breach — Evidence — Admissibility — Measure  of  Damages. 

17.  Evidence  in  the  form  of  a  draft  payable  to  a  contractor  who 
at  the  instance  of  the  owner  of  the  building  had  remedied  the  de- 
fect in  its  construction,  upon  failure  of  the  builder  to  do  so,  and 
testimony  relative  to  what  he  received  for  doing  the  work,  were  admis- 
sible on  the  measure  of  damages  sustained.— State  Bank  of  Darby  ▼. 
Pew,  144. 

"Written  Contracts — Varying  Terms  by  Parol  Testimony — Inapplicability  of 
Bule. 

18.  The  rule  excluding  parol  testimony  to  contradict  or  vary  a  writ- 
ten instrument,  does  not  forbid  inquiry  into  the  object  the  parties  had 
in  executing,  delivering  and  receiving  instruments  made  the  basis  of 
an  action  for  breach  of  grain  buying  contracts,  which  defendant 
claimed  were  to  be  used  merely  as  memoranda  to  complete  plaintiffs 
office  files  and  not  to  hold  him  personally  liable  for  delivery  of  the 
grain. — McCauU-Dinsmore  Co.  v.  Stevens,  206. 

Breach — Crops — Measure  of  Damages. 

19.  The  measure  of  damages  recoverable  in  an  action  for  breach  of 
contract  under  which  defendant  was  required  to  sow  a  tract  of  land 
in  grain,  etc.,  was  such  reasonable  amount,  clearly  ascertainable  in 
both  nature  and  origin,  as  to  compensate  plaintiff  for  the  damages 
resultant,  and  such  additional  amount  as  in  the  ordinary  course  of 
things  would  likely  result  from  the  breach. — Harrington  v.  Moore  Land 

.      Co.,  261. 

Same — Complaint — Insufficiency — ^Undisclosed  Motive — ^Absence  of  Meeting 
of  Minds. 

20.  An  allegation  in  the  complaint  that  plaintiff  was  entitled  to  re- 
cover damages  because  of  defendant's  failure  to  break  a  certain  num- 
ber of  acres  of  sod  ground  which  plaintiff  intended  to  sow  to  wheat, 
did  not  state  a  cause  of  action,  since  damages  are  not  recoverable 
for  an  alleged  breach  of  an  undisclosed  intention  on  the  part  of 
plaintiff  to  do  something  which  could  not  have  been  in  contemplation 
of  the  parties  when  they  entered  into  the  contract  and  upon  which 
there  could  not  have  been  a  meeting  of  minds. — Harrington  v.  Moore 
Land  Co.,  261. 
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Same — ^Extent  of  Damages  Beeoverable. 

21.  For  breach  of  contract,  plaintiff  is  entitled  to  reeoyer  no  more 
than  he  would  haTe  received  had  the  defendant  performed  on  his  part. 
Harrington  v.  Moore  Land  Co.,  261. 

Same— Admitting  Portion  of  Damages — Payment  into  Court  Before  Trial 
— Nonsuit,  When  Proper. 

22.  Where  defendant,  admitting  plaintiff's  damages  in  a  certain 
amount,  paid  such  amount  into  court  in  advance  of  trial,  more  than 
covering  the  reasonable  damages  proven,  nonsuit  was  proper. — Har- 
rington V.  Moore  Land  Co.,  261. 

Novation — Pleading — Essentials. 

23.  In  pleading  a  novation  the  plaintiff  must  allege  the  following 
essential  elements:  A  previous  valid  obligation;  the  agreement  of 
all  the  parties  to  the  new  contract;  the  extingruishment  of  the  old 
one,  and  the  validity  of  the  new  one;  the  question  whether  the 
facts  alleged  constitute  a  novation  being  one  of  law  for  the  court's 
decision. — ^Kirkup  v.  Anaconda  Amusement  Co.,  469. 

CONTRIBUTORY  NEGLIGENCE. 
Bee  Personal  Injuries;  Railroads. 

CONVERSION. 

Chattel  Mortgaged  Property — Notes  and   Mortgages — ^Evidence. 

1.  Where,  in  an  action  against  a  sheriff  for  conversion  of  personal 
property  covered  by  a  mortgage,  plaintiff  alleged  that  defendant  sold 
the  chattels  under  execution  without  first  paying  off  the  mortgage 
debt,  and  defendant  denied  the  execution  of  the  note  and  mortgage, 
it  was  incumbent  upon  plaintiff  not  only  to  show  that  he  held  the 
instruments,  but  to  introduce  them  in  evidence,  failing  to  do  which  he 
was  properly  nonsuited. — Mott  v.  Buckley,  Sheriff,  278. 

Same—Complaint — Sufficiency. 

2.  The  complaint  in  an  action  in  conversion  by  the  purchaser  of 
wheat  under  a  bill  of  sale  intended  as  a  mortgage  to  secure  a  loan 
made  to  the  seller,  which  alleged  that  it  had  been  agreed  between 
them  that  the  former  should  sell  the  wheat  and  apply  the  proceeds 
to  the  satisfaction  of  the  note,  that  a  third  party  wrongfully  took 
possession  of  it  and  deposited  it  in  defendant's  elevator  for  sale,  that 
plaintiff  notified  defendant  of  its  claim  to  it,  that  plaintiff  was  the 
owner  and  entitled  to  immediate  possession  of  it,  that  defendant  sold 
it,  and  that  demand  had  been  made  for  the  proceeds,  stated  a  cause 
of  action. — First  National  Bank  *of  Galata  v.  Montana  Emporium 
Co.,  584. 

Same — ^Possession  Implied,  When. 

3.  A  contract  of  sale  of  land  provided,  among  other  things,  that 
the  vendee  should  pay  the  taxes,  that  time  should  be  of  the  es- 
sence in  making  deferred  payments,  that  the  vendor  should  have 
the  right  to  declare  a  forfeiture  in  case  of  default  as  well  as  the 
right  of  re-entry  in  such  case,  etc.  It  was  silent  on  the  question 
of  the  vendee's  immediate  possession.  Held,  that  his  right  to  pos- 
session arose  by  clear  implication,  that  he  was  therefore  the  owner 
of  the  crops  grown  and  harvested  thereon  while  the  contract  was 
in  force,  and  that  title  to  them  passed  by  the  bill  of  sale  to  plaintiff, 
in  the  action  in  conversion  above. — First  National  Bank  of  Galata  v. 
Montana  Emporium  Co.^  584. 

59  Mont.- 
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COPIES. 
Carbon, — see  Evidence,  18. 

CORONERS. 

Suppressing  testimony  adduced  at  inquest — County  attorneys — Mifloondoet, 
— «ee  Criminal  Law,  38. 

CORPORATIONS. 

Corporate  capacity — General  and  specific  denial^ — see  Pleading  and  Prac- 
tice, 11,  12. 

Act  Per  Se,  not  Per  Alium — ^Affidavits. 

1.  While  a  corporation  is  a  legal  entity  which  can  act  only  through 
its  officers  or  other  qualified  agents,  an  affidavit  made  by  one  of 
its  proper  officers  for  and  in  the  name  of  the  corporation  is  its,  and 
not  his,  act,  since  a  corporation  acts  only  per  se  and  not  per  oltirai. 
The  UUman  Co.  v.  Adler,  Admz.,  232. 

Liability  on  Promoter's  Contract, 

2.  A  contract  between  promoters  under  the  terms  of  which  one 
of  them  agreed  to  sell,  at  par,  less  a  certain  commission,  expenses, 
etc,  shares  of  stock  to  be  issued  by  a  corporation  after  its  organ- 
ization, did  not  ipso  facto  by  its  incorporation  become  the  contract 
of  the  company,  since,  to  bind  it,  formal  action  by  its  board  of 
directors  looking  to  its  assumption  or  adoption  was  necessary,  and 
a  corporation  cannot  be  bound  by  contracts  made  in  its  behalf  be- 
fore it  comes  into  existence. — Kirkup  t.  Anaconda  Amusement  Co., 
469. 

lAssumption  of  Promoters'  Contract. 

'  3.  A  corporation  may,  after  its  creation,  assume  or  adopt  a  eon- 
tract  made  by  its  promoters,  prior  thereto,  if  within  its  corporate 
powers  and  not  otherwise  objectionable. — Kirkup  ▼.  Anaconda  Amuse- 
ment Co.,  469. 

Liability   on   Contracts — How    Assumed. 

4.  A  corporation  cannot  be  held  liable  for  preliminary  contracts 
made  by  its  promoters  authorized  by  a  majority  of  its  incorporators 
or  stockholders,  but  is  only  bound  on  such  contracts  as  are  made 
by  its  board  of  directors  acting  within  the  scope  of  their  powers 
or  by  ministerial  officers  empowered  to  make  them. — ^Kirkup  v.  Ana- 
conda  Amusement   Co.,  469. 

(Issuance  of  Stock — When  Invalid. 

5.  Under  section  10,  Article  XV,  Constitution,  and  section  3894, 
Revised  Codes,  as  amended  by  Chap.  89,  Laws  of  1917,  a  corpora- 
tion cannot  issue  its  stock  except  for  labor  done,  services  performed 
or  money  and  property  actuallv  received.  Plaintiff's  complaint  in 
hie  action  to  compel  a'  corporation  to  issue  and  deliver  to  him  cer- 
tain shares  of  its  stock  under  a  contract  with  its  promoters  prior 
to  its  organization,  showed  that  at  the  time  it  was  made  no  labor 
could  have  been  done  or  services  performed  for  it,  not  having  been  then 
in  existence,  and  the  parties  making  it  had  no  legal  right  to  make  a 
disposition  of  the  company's  capital  stock  after  becoming  a  legal 
entity.  Held,  that  the  pleading  did  not  state  a  cause  of  action. — 
Kirkup  V.  Anaconda  Amusement  Co.,  469. 

Issuance   of   Stock  at  Discount   Prohibited. 

6.  A  corporation  cannot  issue  its  shares  of  stock  in  the  first  in- 
stance at  a  discount. — Kirkup  v.  Anaconda  Amusement  Co.,  469. 

Promoters*   Contracts — Novation — Complaint — Insufficiency. 

7.  Hrld  that,  failing  to  allege  either  that  defendant  company  agreed 
that  the  contrnct  claimed  to  have  been  made  with  its  promoters  should 
be  its  own,  with  the  understanding  that  the  original  obligor  should  be 
released;  or  that  it  adopted  or  agreed  to  carry  out  the  terms  and  eon- 
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dltions  of  the  contraet  in  Bubstitution  of  the  original  obligor,  agreed 
to  by  the  parties  to  the  original  contract,  the  complaint  did  not  state 
a  cause  of  action  in  novation. — ^Kirkup  t.  Anaconda  Amusement  Co., 
469. 

"Share  of  Stock"— Definition.     . 

8.  Shares  of  stock  in  a  corporation  are  incorporeal,,  intangible 
things  existing  .onlj  in  abstract  legal  contemplation,  representing 
aliquot  parts  of  the  capital  stock.— Gallatin  Countj  Farmers'  Alli- 
ance v.  Flannery,  534. 

cjtock  and  Stockholders—TShares  of  Stock — Certificate  of  Stock — Delivery 
to  Subscriber  not    Necessary  to  Constitute  Subscriber  a  Stockholder. 

9.  The  subscription  for  shares  of  stock  and  the  acceptance  of  the 
subscription  by  the  corporation  constitute  the  transaction  which 
passes  title  to  the  subscriber,  neither  the  issuance  nor  delivery  of 
the  certificate,  which  is  no  more  than  the  paper  representative  of 
proprietary  right  as  are  other  muniments  of  title,  being  necessary 
to  constitute  the  subscriber  a  stockholder. — Gallatin  County  Farmers' 

'    Alliance  v.  Flannery,  534. 

Stock — What  Constitutes  Transfer. 

10.  Acceptance  of  a  subscription  for  corporate  stock  and  receipt 
of  a  promissory  note  in  payment  thereof  constituted  a  transfer,  the 
title  to  and  ownership  of  the  stock  thereupon  vesting  in  the  sub- 
scriber, failure  of  the  corporation  to  deliver  a  certificate  to  him  not 
affecting  his  title  or  vitiating  the  sale. — Gallatin  County  Farmers' 
Alliance  v.  Flannery,  534. 

Same — ^Action    to    Compel   Delivery   of   Certificate — Refusal   to   Deliver — 
Complaint. 

11.  As  a  general  rule,  a  proceeding  to  compel  a  corporation  to 
deliver  a  certificate  of  stock,  or  an  action  for  damages  for  failure 
to  make  delivery,  cannot  be  maintained  unless  the  corporation  has 
refused  delivery  .-Gallatin  County  Farmers'  Alliance  v.  Flannery,  534. 

COSTS. 

Will  Contest — Court  may  Tax  in  Its  Discretion. 

1.  Under  section  7412,  Revised  Codes,  the  trial  court  may  in  its  dis- 
cretion order  that  the  costs  incident  to  the  revocation  of  the  probate 
of  a  will  be  paid  out  of  the  property  of  the  decedent  if  the  revoca- 
tion was  resisted  in  good  faith  and  upon  substantial  grounds,  or 
may,  in  case  of  bad,  faith  and  without  justification,  tax  them  against 
the  party  who  resisted  revocation. — In  re  Carroll's  Estate,  403. 

Same — Taxing  of  Cosls  Against  Contestees — Abuse  of  Discretion. 

2.  B.eXA,  under  the  above  rule,  thfit  where  executors  would '  have 
been  remiss  in  the  performance  of  their  duty  had  they  not  made 
defense  against  the  attack  upon  the  will  sought  to  be  set  aside,  and 
there  was  ample  evidence  in  the  record  of  their  and  the  beneficiaries' 
good  faith  and  justification  for  the  defense,  the  district  court  abused 
its  discretion  in  taxing  the  costs  against  contestees  individually.-— 
In  re  Carroll's  Estate,  403. 

COUNTIES. 

New  Counties — Creation — ^Board  of  County  Commissioners — Jurisdiction— 
Statutory  Directions — Substantial  Compliance  Necessary. 
1.  The  creation  of  new  counties  is  a  subject  exclusively  of  legis- 
lative cognizance  and  control;  hence  the  board  of  county  commis- 
sioners having  jurisdiction  over  the  initiatory  proceedings  incident 
to  the  creation  of  one  must  pursue  Ihe  statute  in  all  substantial 
particulars.— ^tate  ex  rel.  Stevens  v.  McLeish,  527. 
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Same — ^Notice    of    Hearing — Time — Insufficient    Publication — ProeeedingB 
Void. 

2.  Eeldf  on  certiorari,  that  publication  of  notice  of  hearing  on 
petitions  for  the  creation  of  a  new  county  required  by  Chapter  226, 
Laws  of  1919,  in  certain  newspapers  for  at  least  once  a  week  for 
two  weeks  next  preceding  the  date  fixed  for  it,  is  juriBdietional, 
and  that  therefore  failure  of  publication  in  one  of  the  papers  desig- 
nated in  the  week  immediately  preceding  the  date  of  the  hearing 
was  fatal  to  jurisdiction  and  rendered  all  subsequent  proceedinga» 
including  the  election,  invalid. — State  ex  rel.  Stevens  v.  McLeish,  527. 

Same — Publication   of  Notice — County  Clerk — ^Designating   Newspaper  by 
Wrong  Name — Effect. 

3.  Designation  by  the  county  clerk  of  a  newspaper  by  the  wrong 
name,  in  which  to  publish  notice  of  the  date  of  hearing  of  peti- 
tions for  the  creation  of  a  new  county,  amounted  to  noncompliance 
with  the  statutory  direction  in  that  regard. — State  ex  rel.  Stevens  t. 
McLeish,  527. 

Same — ^Publication  of  Notice — ^**Two  Weeks  Next  Preceding" — Hearing — 
Definition. 

4.  The  requirement  of  Chapter  226,  Laws  of  1919,  that  notiee  of 
the  hearing  of  new  county  petitions  shall  be  published  "at  least 
once  a  week  for  two  weeks  next  preceding  the  date  fixed  for  snch 
hearing"  means  two  weeks  immediately  preceding  the  hearing. — State 
ex  rel.  Stevens  v..  McLeish,  527. 

COUNTY   ATTORNEYS. 

Criminal  Law — Argument  Permissible. 

1.  The  county  attorney,  in  his  argument  to  the  jury  may  discoat 
the  evidence  in  the  light  most  favorable  to  his  contention  and  draw 
therefrom  every  legitimate  inference,  and  so  long  as  he  does  not 
abuse  the  privilege,  defendant  may  not  complain. — State  ▼.  Pippi« 
116. 

Same — Misconduct  —  Oral    Instructions  —  Failure    to    Take    Exceptiona — 
Waiver. 

2.  By  his  failure  to  take  exceptions  to  alleged  objectionable  lan- 
guage used  by  the  county  attorney  in  his  opening-  statement  to  the 
jury,  and  to  the  giving  of  oral  instructions  by  the  court,  defendant 
waived  his  right  to  urge  error  in  either  respect.r-^tate  v.  Schaffer, 
464. 

Homicide — Suppression  of  Testimony  Adduced  at  Coroner's  Inquest— Mis- 
conduct. 

3.  Suppression  of  a  portion  of  the  testimony  taken  at  a  coroner's 
inquest,  at  which  neither  defendant  nor  his  counsel  was  present, 
and  of  the  holding  of  which  defendant  was  not  aware,  which  testimony 
had  a  tendency  to  disprove  the  charge  against  him,  constituted 
gross  misconduct  on  the  part  of  the  county  attorney. — State  v.  Btl- 
5ind,  540.- 

Same — Misconduct — ^Introduction  of  Testimony. 

4.  Conduct  of  the  county  attorney  in  repeatedly  trying  to  eet  be- 
fore the  jury  testimony  that  defendants,  jointly  charged  with  mur- 
der, were  sustaining  illicit  relations,  and  calling  the  wife  of  one  of 
them  as  a  witness  for  the  state,  was  reprehensible. — State  v.  Bel- 
land,  540. 

COUNTY    COMMISSIONE-RS. 

Creation     of    new    counties — Hearing    of    petitions  —  JurisdictioUi  —  see 
Counties,   1. 
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COUNTY   C?LEBKa 
Creation  of  new  counties — Duties, — see  Counties,  3. 

CRIMINAL    LAW. 
See,  also,  Search-warrants. 
Selection  of  Jury^-When  Recourse  to  Jury-box  No.  3  Proper, 

1.  Where  the  names  in  jury-box  No.  1  had  been  so  depleted  that 
a  sufficient  number  did  not  remain  from  which  to  secure  a  jury, 
and  where  it  appeared  that  a  sufficient  number  could  not  be  pro- 
cured without  great  delay  or  expense,  the  court,  under  Revised  Codes, 
section  6357,  properly  directed  the  clerk  to  draw  names  from  jury- 
box  No.  3.— State  v.  Pippi,  116. 

White  Slavery — Statute — Constitutionality — Title  of  Act. 

2.  HeW,  that  Chapter  1,  Laws  of  1911,  known  as  the  "White  Slave 
Act,"  is  not  unconstitutional  as  violative  of  section  23,  Article  V, 
^f  the  Constitution,  which  provides  that  the  title  of  an  Act  shall 
not  embrace  more  than  one  subject. — State  v.  Pippi,  116. 

Same — Evidence  of  Other  Like  Offense — Admissibility. 

3.  In  a  prosecution  for  receiving  money,  without  consideration, 
from  the  earnings  of  a  prostitute,  testimony  that  defendant  at  the 
same  time  and  place  received  and  accepted  money  from  a  prostitute 
other  than  the  prosecuting  witness,  was  properly  admitted  under 
the  rule  that  the  state  may  introduce  such  evidence  as  tending  to 
prove  a  uniform  plan  or  course  of  action  on  the  part  of  the  accused 
for  the  purpose  of  identification,  of  disclosing  guilty  knowledge  or 
criminal  intent,  and  to  negative  the  idea  that  the  particular  act 
charged  was  merely  the  result  of  inadvertence  or  mistake. — State  v. 
Pippi,  116. 

Bules  of  Evidence — Power  of  Legislature. 

4.  Bules  of  evidence  are  subject  to  legislative  control,  except  in 
80  far  as  it  is  restrained  by  constitutional  limitations  and  the  de- 
fendant is  not  deprived  of  a  fair  and  impartial  trial. — State  y. 
Pjppi,   116. 

White  Slavery — ^Evidence — ^Lack  of  Consideration — Presumptions. 

5.  Under  the  above  rule,  held  that  the  provision  of  section  8, 
of  Chapter  1,  Laws  of  1911,  making  the  acceptance  of  money  from 
a  prostitute  presumptive  evidence  of  lack  of  consideration  is  valid, 
and  in  enacting  it  the  legislature  did  not  transgress  its  power. — 
State  V.  Pippi,  116. 

Instructions — Singling  Out  Testimony  of  Prosecuting  Witness. 

6.  An  offered  instruction  singling  out  the  testimony  o^  the  prose- 
cuting witness  for  special  comment  and  consideration  was  properly 
refused. — State  v.  Pippi,  116. 

White    Slavery — Receipt    of    Money,    Whether   Voluntary    or    Involuntary 
Completes  Crime. 

7.  Receipt  of  money  without  consideration  from  a  prostitute  is 
sufficient  to  complete  the  crime  denounced  by  Chapter  1,  Laws  of 
1911,  it  being  immaterial  whether  payment  was  made  voluntarily  or 
under  eompubion. — State  v.  Pippi,  116. 

Of   What  Defendant   may  not   Complain. 

8.  One-  convicted  of  crime  is  in  no  position  on  appeal  to  complain 
that  he  was  not  convicted  of  a  more  serious  offense  than  the  one 
for  which  he  was  on  trial. — State  v.  Pippi,  116. 

Bemarks  by  Judge — When  not  Open  to  Objection. 

9.  Remarks  of  the  trial  judge  during  the  trial  of  a  criminal  cause, 
made  during  an  extended  cross-examination  of  the  state's  witnesses, 
with    a    view    to    expediting    the    proceedings,    which    did    not    work 
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prejudice  to  any  substantial  rights  of  tbe  defendant,  held  not  to 
have  constituted  breach  of  propnety.^^tate  v.  Pippi,  116. 

County   Attorney — Argument   Permissible. 

10.  The  county  attorney  in  his  argument  to  the  jury  may  discuss 
the  evidence  in  the  light  most  favorable  to  his  contention  and  draw 
therefrom  every  legitimate  inference,  and  so  long  as  he  does  not 
abuse  the  privilege,  defendant  may  not  complain. — State  ▼.  Pippi, 
116. 

White   Slavery — Information — Contents. 

11.  An  information  in  a  prosecution  charging  one  with  accepting 
money  from  a  prostitute  without  consideration  need  not  allege  the 
amount  so  received. — State  v.  Pippi,  116. 

Same — Uncorroborated  Testimony  of  Prosecuting  Witness  Sufficient. 

12.  Held,  that  a  violation  of  the  White  Slave  Act  may  be  proved 
by  the  uncorroborated  testimony  of  the  prosecuting  witness,  a 
woman  being  no  less  a  competent  witness  because  she  engages  in 
prostitution. — State    v.    Pippi,    116. 

Insufficiency  of  Evidence — When  Verdict  Conclusive. 

13.  Unless  the  supreme  court  can  say,  on  appeal  from  a  judgment 
of  conviction  of  crime,  that  the  state's  case  rests  upon  testimony 
80  inherently  incredible  that  no  reasonable  mind  ought  to  accept 
it  as  true,  the  verdict  of  the  jilry  is  conclusive,  on  the  contention 
that  the  evidence  is  insufficient. — State  v.  Pippi,  116. 

Sedition  Act — Constitutionality. 

14.  Chapter  11,  Laws  Extra.  Sess.  1918,  defining  the  crime  of  sedi- 
tion and  prescribing  its  punishment,  held  not  open  to  the  constitu- 
tional objection  that  its  subject  matter  is  one  upon  which  the  Con- 
gress alone  may  legislate. — State  v.   Fowler,  346. 

Sedition — Information — Place — Sufficiency. 

15.  The  charge  in  the  information  that  the  seditious  language  al- 
leged to  have  been  used  by  defendant  was  uttered  in  M.  county  was 
a  sufficient  allegation  of  the  place. — State  v.  Fowler,  346. 

Same — "Publication"   of  Language  Used — Information — Sufficiency. 

16.  Failure  to  charge  in  the  information  that  defendant  uttered 
seditious  language  in  the  presence  of  any  person  or  persons  did  not 
render  it  fatally  defective,  the  word  ''publish,"  employed  in  the 
pleading,  comprehending  the  idea  that  it  was  used  in  the  presence 

,       of    others. — State    v.    Fowler,    346. 

Same — Information — Insufficiency — Waiver. 

17.  By  pleading  to  the  information  without  interposing  a  demurrer 
that  the  facts  stated  did  not  constitute  a  public  offense,  defendant 
waived  objections  to  its  sufficiency. — State  v.  Fowler,  346. 

Same — Trial — Constitution — ^Denial    of    Counsel — What    Does    not    Consti- 
tute. 

18.  On  hi§  arraignment  defendant  informed  the  court  that  he  did 
not  wish  to  employ  counsel,  and  was  admitted  to  bail,  furnishing 
a  $10,000  cash  bail  bond.  On  the  day  of  trial,  four  months  there- 
after,  he  stated  to  the  court  that  he  was  without  counsel  to  defend 
him,  but  did  not  ask  for  time  to  procure  counsel,  and  the  trial  pro- 
ceeded. Held,  that  nothing  short  of  refusal  by  the  court,  on  appli- 
cation to  it  for  time  to  procure  counsel,  disclosing  a  substantial 
reason  why  defendant  had  not  done  so,  will  justify  a  conclusion  that 
defendant  was  denied  his  constitutional  right  Jlo  be  heard  by  counsel. 
State  V.  Fowler,  346. 

Same— Verdict — Misspelling  of  Word— Effect. 

.  19.  The  misspelling  of  the  word  "discretion"  in  that  part  of  the 
verdict  in  which  the  jury  left  the  punishment  to  the  "dMcreation  of 
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the  eourt^  did  not  render  the  judgment  invalid. — State  t.  Fowler, 
346. 

Same — ^Ezcessiye  Punishment. 

20.  A  judgment  imposing  a  fine  of  $3,000  and  sentencing  defendant, 
eonvicted  of  sedition,  to  imprisonment  for  a  term  of  not  less  than 
four  nor  more  than  eight  years,  held  not  excessive. — State  y.  Fowler, 
346. 

Same — Trial — ^Failure    to    Object    to    Instructions    or    Evidence — Error — 
Waiver. 

21.  In  the  absence  of  objections  to  the  giving  of  instructions  or 
the  admission  of  evidence,  assignments  of  error  based  upon  alleged 
error  in  that  regard  cannot  be  considered  <m  appeal. — State  v.  Fow- 
ler, 346. 

Criminal   Law — Judgment — Modification   After   Bendition — ^Procedure. 

22.  After  a  judgment  of  conviction  has  been  rendered,  the  court 
cannot  change  or  modify  it  except  upon  motion  for  new  trial,  if 
such  procedure  is  applicable  to  the  particular  case;  otherwise  resort 
must  be  had  to  the  appellate  court  for  relief. — State  v.  Fowler,  346. 

Same — ^Judgment — ^What  Does  not  Constitute  Modification. 

23.  ^\^ere  the  judgment  after  imposing  a  sentence  of  imprisonment 
provided  that  defendant  pay  a  fine,  *'and,  in  case  i^aid  fine  be  not 
paid  at  the  expiration  of  the  foregoing  sentence,"  he  be  confined  in 
prison  for  a  certain  additional  period,  the  court  on  the  next  day 
ordered  the  clerk  to  apply  a  sum  sufficient  to  the  payment  of  the 
fine  out  of  the  cash  bail  in  his  hands,  not  fixing  any  date  for  its 
payment,  but  simply  making  provision  for  its  satisfaction  as  required 
by  Chapter  11,  Extra.  Sess.  Laws  1918,  its  action  did  not  amount  to 
a  modification  of  the  judgment. — State  v.  Fowler,  346. 

Sanne— Order   After  Final  Judgment   Appealable. 

24.  From  an  order  made  after  final  judgment  in  a  criminal  case, 
defendant  may  appeal,  under  section  9397,  Revised  Codes. — State  v. 
Fowler,  346. 

Same — ^Execution  of  Judgment — ^When    Stayed — ^Writ  of  Probable  Cause. 

25.  Execution  of  a  judgment  in  a  criminal  case  is  not  stayed  by 
appeal,  <  but  may  be  stayed  by  filing  with  the  clerk  a  certificate  of 
probable  cause  issued  by  the  judge  or  a  justice  of  the  supreme  court. 
State  V.  Fowler,  346. 

Grand   Larceny — ^Prior   Conviction — Id.entity   of   Defendant — Presumptions 
—Improper    Instruction. 

26.  Defendant  was  charged  with  the  crime  of  grand  larceny  and 
with  the  prior  conviction  of  a  like  offense.  The  only  evidence  in- 
troduced by  the  state  for  the  purpose  of  identifying  defendant  as 
the  person  formerly  convicted  was  the  judgment-roll  in  the  prior 
action.  The  court  instructed  the  jury  that  the  name  of  the  defend- 
ant being  the  same  in  both  cases,  the  presumption  followed  that  he 
was  the  same  person,  and  that  unless  such  presumption  were  contro- 
verted, they  were  bound  to  find  accordingly.  Held,  prejudicial  error, 
in  that  the  instruction  took  from  the  jury  the  question  whether  de- 
fendant was  in  fact  the  same  person  who  had  suffered  prior  convic- 
tion.— State    V.    Livermore,    362.  » 

Same — ^Prior  Conviction — Evidence-;— Presumption  of   Innocence. 

27.  The  presumption  of  innocence  under  a  charge  of  prior  conviction 
attends  the  defendant  throughout  the  trial  the  same  as  under  any 
other  charge,  and  can  only  be  removed  by  evidence  tUiuJide  the  judg- 
ment in  the  former  action,  convincing  the  jury  beyond  a  reasonable 
doubt  that  the  accused  is  the  same  person  formerly  convictcd.^- 
State  V.  Livermore^  362. 
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Sfune — Evidence — ^Admissibility. 

28.  Evidence  offered  by  defendant  to  the  effect  tb&t,  at  a  time  be- 
fore he  knew  be  was  suspected  of  having  stolen  the  saddle  for  the 
larceny  of  which  he  wae  on  trial,  he  had  told  witness  that  someone 
had  left  the  saddle  at  his  place  and  requested  him  to  inform  the 
owner  of  that  Tact,  was  improperly  excluded. — State  t.  Livermore, 
362. 

Sedition — Information — Sufficiency. 

^9.  Langruage  uttered  by  the  defendant  during  the  war,  the  effeet 
of  which  was  to  suggest  to  the  mind  that  the  German  government 
was  superior  to,  and  ought  to  be  substituted  for,  the  government 
of  the  United  States,  held  to  have  been  seditions  under  the  provisions  of 
Chapter  11,  Extra.  Session  1918. — State  v.  Schaffer,  464. 

Same — Trial — County     Attorney — Misconduct — Oral     Instructions — ^Failure 
to   Take  Exceptions — Waiver. 

30.  By  his  failure  to  take  exceptions  to  alleged  objectionable  lan- 
guage used  by  the  county  attorney  in  his  opening  statement  to  the 
jury,  and  to  the  giving  of  oral  instructions  by  the  court,  defendant 
waived  Jiis  right  to  urge  error  in  either  respect.— State  v.  Schaffer, 
464. 

Same — Evidence   of   Like   Acts   Previous   to   Passage   of  Sedition   Act — 
Admissibility. 

31.  Evidence  of  statements  classed  as  criminal  by  the  Sedition  Act 
were  admissible,  though  made  by  defendant  before  the  passage  of 
the  Act,  for  the  purpose  of  showing  his  feelings  upon  the  iesue  of 
the  war,  his  trend  of  mind,  the  probability  that  he  continued  to 
entertain  the  same  views  and  gave  expression  to  them  at  the  time 
he  was  charged  to  have  uttered  the  language  for  which  he  was  on 
trial. — State  v.  Schaffer,  464. 

Same — Intent — Proper  Refusal  of  Inetruction. 

32.  Refusal  of  an  instruction  on  the  question  of  defendant's  intent 
was  properly  refused,  the  controlling  feature  of  the  Sedition  Act 
being  the  effect  of  the  language  charged  and  not  the  intent  in  the 
defendant  when  uttering  it. — State  v.  Schaffer,  464. 

Same — Information — Amendment  to  Conform  to  Proof  Proper. 

33.  Permission  to  the  county  attorney,  at  the  close  of  the  evidence, 
to  amend  the  information  to  conform  to  the  proof,  where  the  vari- 
ance between  the  charge  as  originally  made  and  the  amendment 
was  not  of  substance  but  of  form — ^both  alleged  seditious  expressionfl 
conveying  the  same  meaning,  was  proper. — State  v.  Schaffer,  464. 

Same — State   of   War — Judicial   Notice. 

34.  Courts  take  judicial  notice  of  the  commencement  and.existence 
of  a  state  of  war;  and  where  throughout  a  trial  for  sedition  it  was 
assumed  by  the  prosecution  and  the  defense  that  a  state  of  war  ex- 
isted between  the  United  States  and  Germany,  the  state  was  relieved 
from  introducing  formal  proof  of  that  fact. — State  v.  Schaffer,  464. 

Same — Information — Counts — Election — ^When    Refusal    Proper. 

35.  Where  the  state  had  charged  sedition  in  three  counts  in  sub- 
stantially the  same  language,  alleged  to  have  been  uttered  at  the 
same  time,  punishable  as  for  one  offense,  refusal  to  require  the 
county  attorney  to  elect  upon  whiah  count  he  would  press  the  charge 
was  not   error. — State  v.   Schaffer,  464. 

Same — Excessive   Punishment — Relief  by  What   Department. 

36.  So  long  as  the  punishment  inflicted  iipop  an  offender  is  within 
the  statutory  limits  prescribed,  relief  from  it  on  the  ground  of  ex- 
cessivenesB  rests  with  the  pardoning  power  of  the  executive  branch 
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of  the  government  and  not  with  the  supreme  court  on  appeal. — State 
T.  Schaffer,   464. 

Newly   Discovered   Evidence — New   Trial — When   to  be   Granted. 

37.  Though  a  new  trial  in  a  criminal  cause  will  not,  as  a  rule, 
be  granted  on  the  ground  of  newly  discovered  evidence  for  the 
purpose  of  enabling  defendant,  charged  with  homicide,  to  introduce 
evidence  to  impeach  the  testimony  of  a  witness  for  the  state,  yet 
where  the  impeaching  evidence  may  demonstrate  perjury  in  the  wit- 
ness upon  whose  testimony  the  verdict  was  founded  and  but  for 
which  conviction  could  not  have  been  had,  it  should  be  granted. — 
State   V.   Belland,   540. 

Homicide— Huppression    of    Testimony    Adduced    at    Coroner's    Inquest — 
County  Attorney — ^Misconduct. 

38.  Suppression  of  a  portion  of  the  testimony  taken  at  a  coroner's 
inquest,  at  which  neither  defendhnt  nor  her  counsel  was  present, 
and  of  the  holding  of  which  defendant  was  not  aware,  which  tes- 
timony had  a  tendency  to  disprove  the  charge  against  her,  con- 
stituted gross  misconduct  on  the  part  of  the  county  attorney. — 
State  V.  Belland,  540. 

Same — County    Attorney — Misconduct — Introduction    of    Testimony. 

39.  Conduct  of  the  county  attorney  in  repeatedly  trying  to  get 
before  the  jury  testimony  that  defendants,  jointly  charged  with  mur- 
der, were  sustaining  illicit  relations,  and  calling  the  wife  of  one  of 
them  as  a  witness  for  the  state,  was  reprehensible. — State  v.  Bel- 
land, 540. 

Same — ^Witnesses — Erroneous  Instruction. 

40.  An  instruction  making  an  exception  to  the  statutory  rule  that 
a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others,  in  favor  of  one  who  has  been  corroborated  by  other  credi- 
ble evidence  was  error. — State  v.  Belland^  540. 

CROPS. 
See  Contracts,  19;  Conversion,  8. 

CROSS-EXAMINATION. 
See  Evidence,  10,  12. 

OfTer  of  proof  not  necessary, — see  Evidence,  11. 

CUSTOM. 
See  Evidence,  23.  v 

DAMAGES. 

Different    causes    of   action — Evidence — Failure   to   segregate    damages, — 
see  Railroads,  7. 

Excessive, — see  New  Trial,   1,  2. 

Measure  of — ^Breach   of  Contract  of  Employment. 

1.  In  an  action  for  damages  by  an  employee  for  his  wrongful 
discharge,  the.  measure  of  recovery  is  the  amount  he  would  have 
earned  under  the  contract  to  the  epd  of  the  term  less  any  amount 
received  by  him  for  services  rendered  to  others,  or  which  he  might 
have  received  by  the  exercise  of  due  diligence  in  seeking  employment 
after  the  date  of  his  discharge  and  to  the  end  of  the  term. — ^Hurley 
V.  Great  Falls  Baseball   Assn.,   21. 

Breach  of   Building  Contract — Measure   of  Damages. 

2.  The  measure  of  damages  in  an  action  for  breach  of  a  building 
contract  in  a  certain  particular  is  the  reasonable  amount  necessary 
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to  enable  plaintiff  to  remedy  the  defect,  not  to  exceed  tlie  amount 
alleged  by  him  to  have  been  expended  for  that  purpose. — State 
Bank  of  I>arby  v.  Pew,  144. 

Contracts — Breach — Crops — Measure    of   Damages. 

3.  The  measure  of  damages  recoverable  in  an  action  for  breach  of 
contract  under  which  defendant  was  required  to  sow  a  tract  of  land 
in  grain,  etc.,  was  such  reasonable  amount,  clearly  ascertainable  in 
both  nature  and  origin,  as  to  compensate  plaintiff  for  the  damages 
resultant,  and  such  additional  amount  as  in  the  ordinary  course  of 
things  would  likely  result  from  the  breach.— ^^arrington  t.  Moore 
Land   Co.,   100. 

Same — Breach — Extent   of  Damages   Becoverable. 

4.  For  breach  of  contract,  plaintiff  is  entitled  to  recover  no  more 
than  he  would  have  received  had  the  defendant  performed  on  hia 
part. — Harrington  v.  Moore  Land  Co.,  lOO. 

Carriers — ^Livestock — Delay    in    Transportation — Measure    of    Damages. 

5.  An  instruction  that  the  measure  of  damages  was  the  difference 
between  the  fair,  reasonable  market  value  of  the  livestock  if  de- 
livered at  destination  without  negligent  delay,  and  what  their  rea- 
sonable market  value  was  at  the  time  they  were  delivered  in  the 
eondition  in  which  they  were  then,  held  proper  under  the  pleadings 
and  proof.— laice  v.  Chicago,  M.  &  St  P.  By.  Co.,  570. 

DEATH. 
Action  for  damages, — see  Personal  Injuries. 

DEFAULT  JUDGMENTS. 
Setting  aside, — see  Judgments,  1-9;  15. 

DELINQUENT   PEBSONAL   TAXES. 
Collection, — see  Taxation,  2,  3. 

DEMUBBE'Et. 

Motion  to  strike  evidence — In  effect  demurrer, — see  Evidence,  9. 

To  portion  of  pleading  not  permissible, — see  Pleading  and  Practice,  10. 

When  pleading  of  single  cause  of  action  in  alternative  subject  to  gen- 
eral demurrer, — see  Pleading  and  Practice,  13. 

DEPOSITS  IN  COUBT. 

When  nonsuit  in  aqtion  for  breach  of  contract  proper, — see  Contiaeta, 
22. 

DISCBETION. 

Awarding  alimony, — see  Husband  and  Wife,  2. 

Decreeing  specific  performance, — see  Specific  Performance,  8. 

Granting  of  temporary  injunction, — see  Injunction,  1,  2. 

New  trial — Excessive  damages, — see  New  Trial,  1,  2. 

New  trial — InsuflSciency  of  evidence, — see  New  Trial,  3. 

Number  and  form  of  special  interrogatories  to  jury, — see  Wills,  5. 

Ordering  bill  of  particulars, — see  Bills  of  Particulars,  2. 

Taxation   of  costs  in  will  contest — Discretion, — See  Wills,  6,  7. 

Vacating   default  judgment, — see   Judgments,   3,   4. 
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DISMISSAL. 
Of   action    for   failure   to   have   judgment   entered — ^When   dismissal  im- 
proper,— see  Judgments,  8. 

Of  action — Failure  to  prosecute, — see  Actions,  1. 

Of  action — Neglect  to  have  judgment  entered — ^When  proper, — see  Judg- 
ments, 5. 
Of  election  contest  for  failure  to  file  bond  in  time^ — see  Elections,  4 

DIVORCB. 
See   Husband   and   Wife. 

Collateral  attack  on   decree, — see  Estates  of  Deceased  Persons,  7* 

EJECTMENT. 

Bight  of  Plaintiff's  Mortgagee    to   Intervene. 

1.  Quaere:  In  an  action  in  ejectment,  may  plaintiff's '  mortgagee 
intervejie,  in  view  of  sections  5737  and  6877,  Revised  Codes,  pro- 
viding  that   a   mortgagee    is   not   entitled    to   the   possession   of   the 

.  property  mortgaged  unless  possession  is  specifically  authorized  by  its 
terms,  and  that  a  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance? — ^Foster  v.  Coyle,  444. 

Mortgagee  in  Possession  b>  Consent  may  Intervene. 

2.  Where  the  mortgagee  is  in  possession  of  real  property  by  eon- 
sent  of  the  mortgagor,  he  can  maintain  such  possession  against 
the  mortgagor  or  any  other  person  who  cannot  show  title  paramount 
to  that  of  the  mortgagor,  and  may  by  ejectment  recover  posses- 
sion as  against  an  intruder,  his  possession  being  a  sufScient  prima 
facie  showing  to  support  a  recovery,  the  burden  being  then  cast 
upon  defendant  to  show  a  superior  title  or  right. — ^Foster  v.  Coyle, 
444. 

Irregular  Judgment — Afiirmance. 

3.  Where,  in  an  action  in  ejectment  in  which  the  mortgagee  had 
intervened,  plaintiff  was  satisfied  with  a  determination  of  bis  rights  by 
a  settlement  of  the  controversy  as  between  intervener  and  defendant 
and  with  a  judgment  which  while  awarding  possession  to  the  inter- 
vener, expressly  declared  his  rights  subject  to  those  of  plaintiff, 
reversal  of  the  judgment,  though  perhaps  irregular,  held  not  neces- 
sary on  appeal  by  defendant. — Foster  v.  Coyle,  444. 

ELECTIONS. 

Procedure  with  reference  to  initiated  measures, — see  Statutes  and  Statu- 
tory Construction,  11-17.  '  , 

Election   Contest — Statutes — Construction. 

1.  Under  the  rule  that  where  two  statutes  are  enacted  at  the  same 
time  upon  the  same  subject,  they  must  be  construed  together  and 
effect  given  to  both  if  possible,  held  that  the  provisions  of  the 
Primary  Law  (Laws  1913,  p.  570)  and  the  Corrupt  Practices  Act 
{Id,f  p.  593),  in  so  far  as  they  refer  to  election  contests,  provide 
a  complete  and  workable  system,  omitting  section  30  of  the  Primary 
Law. — ^Wilkinson  v.  La  Combe,  518. 

Same — Statutes   Applicable — Repeal   by   Implication. 

2.  Held,  that  section  30  of  the  Primary  Law,  making  applicable  to 
it  the  provisions  ef  sections  7234-7249,  Revised  Codes,  thus  creating  an 
irreconcilable  conflict  with  relation  to  election  contests  of  county,  town- 
ship or  municipal  offices,  was  impliedly  repealed  by  the  Corrupt  Prac- 
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tices  Act,  the  latter  Act  BupplTing  eyeiything  to  which  referenes  is 
made  by  section  30. — Wilkinson  v.  La  Combe,  518. 

Same — County  Office — Time  for  Commencing. 

3.  Under  section  40  of  the  Corrupt  Practices  Act  an  election  con- 
test of  a  county  office  based  on  the  ground  that  illegal  votes  had 
been  cast  and  counted  for  the  contestee  in  numbers  suffideot  to 
change  the  result  must  be  commenced  within  forty  days  after  the 
county  clerk  delivers  the  returns  to  the  county  board  for  the-  pur- 
pose of  being  canvassed. — Wilkinson  v.  La  Combe,  51d. 

Same — Failure  to  Pile  Bond  in  Time — ^Dismissal. 

4.  An  election  contest  is  not  commenced  unless  the  filing  of  the 
bond  required  by  section  48,  Corrupt  Practices  Act,  is  substan- 
tially contemporaneous  with  the  filing  of  the  petition;  hence  where 
the  petition  was  filed  on  November  20  and  the  last  day  on  which 
the  contest  could  be  commenced  was  on  December  15,  but  the  bond 
was  not  filed  until  December  22,  the  proceedings  were  properly  dis- 
missed.— ^Wilkinson  v.  La  Combe,  518. 

^  EQUITY. 
See,  also,  x>articular  subjects  of  Kquity  under  appropriate  titles.* 

Findings — Evidence — ^Review, — see   Appeal   and  Error,   11.    , 

Verdict  of  Jury  Advisory — Trial — Submission  of  General  Issue— Special 
Interrogatories — ^Refusal — Not  Error. 

1.  Since  a  jury  in  an  equity  case  acts  only  in  an  advisory  eapaetty 
and  the  ultimate  decision  rests  with  the  court,  neither  submission  of 
the  general  issue  to  them  nor  refusal  to  submit  special  interroga- 
tories, no  matter  how  pertinent,  co(istitutes  reversible  error. — Hoi- 
kins  V.  Scottish  U.  &  N.  Ins.  Co.,  50. 

ESTATES  OP  deceased  PERSONS. 
See,  also.  Wills. 

"Claims"  Against — ^Inheritance  Tax. 

1.  A  ''claim"  against  the  estate  of  a  deceased  person,  within  the 
meaning  of  section  7098,  subdivision  3,  Revised  Codes,  means  any 
pecuniary  demand  against  the  estate,  and  therefore  comprises  an  in- 
heritance tax. — In  re  Sattes'  Estate,  220. 

Same — Inheritance   Tax — Order  Fixing   Amount — Appealable  Order — Fail- 
ure to  Appeal — Effect. 

2.  An  order  of  the  district  court  fixing  the  amount  of  an  inheritance 
tax  due  from  an  estate  and  directing  its  payment  is  appealable; 
hence  failure  to  appeal  barred  the  state  from  calling  in  question  the 
correctness  of  the  order  on  appeal  from  the  decree  allowing  the  final 
account  of  the  executor,  after  payment  of  the  tax. — In  re  Sattes* 
Estate,   220. 

Claims  Against — Defective  Verification. 

3.  Where  the  affidavit  in  verification  of  a  claim  against  an  estate 
omitted  to  set  forth  that  no  payments  had  been  made  thereon  which 
were  not  credited  as  required  by  section  7526,  Revised  Codes,  it  was 
ineffectual  as  a  basis  of  legal  liability  against  it,  and  neither  item- 
ization of  the'  claim,  in  the  shape  of  debits  and  credits,  nor  the 
statement  that  the  claim  was  lawful,  just,  true  and  correct,  nor  the 
vouchers  and  proofs  which  may  be  required  by  the  executor  or  ad- 
ministrator, could  supply  the  defect. — The  Ullqian  Co.  ▼.  Adler, 
Admx.,  232. 
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Same — ^Verification — Purpose   of  Affidavit. 

4.  The  affidavit  called  for  by  section  7526,  Bevised  Codes,  to  ae- 
company  a  claim  against  an  estate,  is  not  required  as  evidence  of  the 
existence  of  the  debt,  but  as  evidence  of  good  faith  to  prevent  the 
presentation  of  spurious  or  fictitious  claims. — The  UUman  Co.  T. 
Adler,   Admz.,  232. 

Same — Corporations — ^Defeetive  Verification. 

5.  In  an  action  bj  a  corporation  on  a  claim  against  an  estate  which 
had  been  disallowed  by  the  administratrix,  the  ruling  that  it  was 
improperly  verified,  inasmuch  as  its  bookkeeper  made  the  affidavit 
required  by  section  7526  above,  without  setting  forth  the  reason  why 
the  claimant  itself  did  not  make  it,  was  correct,  the  recital  that  the 
claimant  is  a  corporation  being  insufficient  to  cure  the  defect.-^ 
The  Ullman  Co.  v.  Adler,  Admx.,  232. 

Same — Statutes — Substantial  Compliance  Necessary. 

6.  There  must  be  a  substantial  compliance  with  the  requirements  of 
every  provision  of  Bevised  Codes,  section  7526,  specifying  what  the 
verification  of  a  claim  against  the  estate  of  the  decedent  must  con- 
tain; where  there  is  no  such  compliance,  the  claim  is  ineffectual  as  a 
basis  for  legal  liability. — The  Ullman  Co.  v.  Adler,  Admx.,  232. 

Probate   Proceedings — Petition   for  Letters — Collateral   Attack    on   Decree 
of  Divorce — ^Jurisdiction. 

7.  Held,  that  the  district  court,  sitting  in"  probate  for  the  pur- 
pose of  hearing  the  petition  of  the  widow  of  a  decedent  for  letters 
of  administration  and  a  counter-petition  filed  by  his  mother,  was 
without  authority  to  entertain  and  determine  a  collateral  attack 
upon  a  decree  of  divorce  granted  the  widow  from  a  former  hus- 
band prior  to  her  marriage  to  decedent. — State  ex  rel.  Peel  v.  Dis- 
trict Court,  505. 

Same — Letters   of   Administration — ^Nomination    of   Administrator — ^Bights 
of  Widow. 

8.  Under  section  7432,  Bevised  Codes,  the  surviving  wife  of  a  dece- 
dent is  prima  facie  entitled  to  have  letters  of  administration  issued 
to  her  or  some  competent  person  designated  by  her,  in  preference 
to  the  mother  of  decedent. — State  ex  rel.  Peel  v.  District  Court,  505. 

Same — ^Withdrawal  of  Petition  for  Letters — E"ffect  on  Bight  to  Nominate 
Administrator. 

9.  Withdrawal  of  her  petition  for  letters  of  administration,  a 
counter-petition  to  which  had  been  filed,  did  not  deprive  the  widow 
of  the  decedent  of  her  right,  before  hearing  on  the  petitions,  to 
nominate  a  suitable  person  to  act  for  her  as  administrator. — State 
ex   rel.   Peel   v.   District  Court,   505. 

Same — Striking   Petition  Without  Hearing   on   Merits — Void   Order. 

10.  Where  the  district  court,  sitting  in  probate,  instead  of  hearing 
a  petition  for  letters  of  administration,  a  counter-petition  and  a 
motion  to  strike  the  original  petition  from  the  files,  together,  as 
required  by  section  7441,  Bevised  Codes,  simply  heard  and  granted 
the  motion  to  strike,  its  action  was  without  authority  of  law,  and 
void.— State  ex  rel.  Peel  v.  District  Court,  505. 

Same — Petition     for    Letters — Nonaction    by    Court — Mandamus    Proper 
Bemedy. 

11.  While  ordinarily  mandamus  does  not  lie  to  correct  an  error  of 
the  district  court,  yet  where  its  erroneous  action  was  tantamount 
to  refusal  to  act — as  where,  on  motion,  it  struck  a  petition  for 
letters  of  administration  from  the  files  without  affording  an  op- 
portunity to  petitioner  to  be  heard  on  the   merits,  a  duty  specially 
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enjoined  upon  it  by  law — mandam/us  is  the  proper  remedy  to  eom- 
pel  restoration  of  the  petition  to  the  flies. — ^tate  ex  rel.  Peel  y.  Dis- 
trict Court,  606. 

« 

ESTOPPEL. 
When  Instmction   Improper. 

1.  In  the  absence  of  eyidenee  to  support  a  elaim  of  estoppel,  an 
instruction  on  the  subject  should  ndt  be  given. — Wells  v.  Waddell, 
496. 

Erroneous    Instruction. 

9.  An  instruction  on  estoppel  tfL  pois  which  omits  the  indispen- 
sable element  that  the  party  claiming  it  relied  upon  and  was  misled 
to  his  prejudice  by  the  acts  of  his  opponent  is  erroneous. — ^WeUs  ▼• 
Waddell,  436. 

EVIDENCE. 
See,   also,   Criminal   Law;   Judicial  Notice. 

Failure  to  object  to^ Waiver  of  error, — see  Criminal  Law,  21. 

Attorney's  Pees — Value  of  Services — Jury  Question. 

1.  In  an  action  to  recover  damages  from  a  clerk  of  the  district 
court  on  his  official  bond  claimed  to  have  resulted  from  an  unau- 
thorized entry  of  judgment,  rendering  legal  serx'ices  in  the  amount 
of  the  damages  necessary,  where  the  only  testimony  concerning  the 
value  of  such  services  was  given  by  the  attorney  rendering  them, 
refusal  to  give  a  peremptory  instruction  to  the  jury  requiring  them 
to  bring  in  a  verdict  for  such  amount  was  proper,  since  such  testi- 
mony was  not  conclusive  as  a  matter  of  law  and  the  jury  could 
properly  disregard  it  in  arriving  at  their  verdict. — Reser  v.  Zie- 
barth,  7. 

Public  Records — ^Definition. 

2.  To  constitute  a  writing  a  public  record,  it  must  be  a  written 
memorial  made  by  a  public  officer  which  he  must  be  authorised  by 
law  to  make.— Steiner  v.  McMillan,  30. 

What  are  not  Public  Records. 

3.  Copies  of  letters  and  private  memoranda  of  a  public  official 
which,  though  relating  to  public  reksords,  did  not  themselves  consti- 
tute such,  as  defined  in  paragraph  2  above,  were  properly  excluded 
from  evidence. — Steiner  v.  McMillan,  30. 

Identification  Necessary  to   Admissibility. 

4.  Before  public  records  are  admissible  in  evidence  they  must  be 
properly  identified  as  such. — Steiner  v.  McMillan,  30. 

Rules  of  Evidence — Power  of  Legislature. 

6.  Rules  of  evidence  are  subject  to  legislative  control,  except  in 
so  far  as  it  is  restrained  by  constitutional  limitations  and  the  de- 
fendant is  not  deprived  of  a  fair  and  impartial  trial.— -State  v. 
Pippi,  116. 

Building    Contract — ^Breach — Evidence — Admissibility — ^Measure    of    Dam- 
ages. 

6.  Evidence  in  the  form  of  a  draft  payable  to  a  contractor  who 
at  the  instance  of  the  owner  of  the  building  had  remedied  the 
defect  in  its  constmction,  upon  failure  of  the  builder  to  do  so, 
and  testimony  relative  to  what  he  received  for  doing  the  work,  were 
admissible  on  the  measure  of  damages  sustained.---State  Bank  of 
Darby  v.  Pew,  144. 

One   Witness   Sufficient   to   Prove   Any  Pact, 

7.  The  direct  evidence  of  one  witness  entitled  to  full  credit  is  suffi- 
cient to  prove  any   fact. — O'Langan  v.  First  State  Bank,   190. 
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Written  Contracts — ^Varying  Tepma  by  Parol  Testimony — ^Inapplieability 
of  Bule. 

8.  The  rule  excluding  parol  testimony  to  contradict  or  vary  a  written 
instrument  does  not  forbid  inquiry  into  the  object  the  parties  had  in 
executing,  delivering  and  receiving  instruments  made  the  basis  of  an 
action  for  breach  of  grain  buying  contracts,  which  defendant  claimed 
were  to  be  used  merely  as  memoranda  to  complete  plaintiff's  office 
files  and  not  to  hold  him  personally  liable  for  delivery  of  the  grain. 
McCaull-Dinsmore   Ck>.   v.   Stevens,  206. 

Motion   to  Strike   in   Efffect   Demurrer. 

9.  A  motion  to  strike  is  in  effect  a  demurrer  to  the  evidence,  and 
admits  as  true  every  fact  which  the  evidence  sought  to  be  stricken 
tends  to  prove. — McCaull-Dinsmore  Co.  v.  Stevens,  206. 

Bailroads — Killing   of    Thoroughbred   Livestock — Value— Cross-examina- 
tion— Improper  Exclusion. 

10.  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  negligent  killing  of  a  high-grade  registered  Holstein  heifer  four- 
teen months  old,  the  principal  value  of  which  lay  in  its  breeding, 
answer  to  a  question  asked  plaintiff  on  cross-examination  as  to  the 
price    he   paid    for   the    animal   when   it   was   four   months   old    was 

'  improperly  excluded,  since  its  pricp  at  that  time  would  have  tended 
to  enlighten  the  jury  upon  the  question  of  value,  and  particularly  the 
value  of  its  breeding. — Budd  v.  Northern  Pacific  By.,  238. 

Same — Trial — Cross-examination — Offer  of  Proof. 

11.  An  offer  of  proof  is  not  necessary  on  cross-examination  as  a 
condition  precedent  to  entitle  appellant  to  urge  error  on  the  exclusion 
of  evidence. — Budd  v.  Northern  Pacific  By.,  238. 

Same — Value — Proper  Exclusion. 

12.  Questions  asked  on  cross-examination  involving  the  expense  of 
keeping  the  animal  for  the  ten  months'  period  between  the  time  it 
was  purchased  and  the  time  it  was  killed,  and  regarding  sales  of 
Holstein  stock  not  registered,  were  properly  excluded  as  not  bearing 
upon  the  market  value  of  the  animal  killed. — ^Budd  v.  Northern  Pa- 
cific By.,  238. 

Chattel    Mortgaged    Property — Conversion — ^Promissory   Notes — ^Failure   to 
Introduce — Nonsuit. 

13.  Where  execution  of  notes  and  mortgage  on  chattels  was  denied 
in  an  action  io  conversion,  failure  of  plaintiff  to  introduce  the  notes 
in  evidence  warranted   nonsuit. — Mott  v.  Buckley,  Sheriff,  278. 

Criminal    Law — Grand   Larceny — Admissibility. 

14.  Evidence  offered  by  defendant  to  the  effect  that,  at  a  time 
before  he  knew  he  was  suspected  oi  having  stolen  the  saddle  foi;  the 
larceny  of  which  he  was  on  trial,  he  had  told  witness  that  someone 
had  left  it  at  his  place  and  requested  him  to  inform  the  owner  of  that 
fact,  was  improperly  excluded. — State  v.  Livermore,  362. 

Bill  of  Particulars — Proof  Admissible. 

15.  Where  a  bill  of  particulars  is  furnished  pursuant  to  an  order  of 
court  or  request  of  the  opposing  party,  the  party  furnishing  it  is 
limited  in  his  proof  to  the  matters  covered  by  the  bill. — ^Bogness  ▼. 
Northern  Pac.  By.  Co.,  373. 

Same — No  Broader  Than  Bequest  Therefor — Surplusage. 

16.  A  bill  of  particulars  should  not  be  construed  any  broader  than 
the  request  therefor,  and  where  the  party  furnishing  it  voluntarily 
includes  matters  not  covered  by  the  request,  such  matters  must  be 
deemed  surplusage  and  immaterial. — ^Bogness  v.  Northern  Pac.  By. 
Co.,   373. 
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Same — ^Evidence — Admissibility. 

17.  Where  evidence  was  admissible  under  the  allegations  of  the 
complaint,  and  the  bill  of  particulars  furnished  bj  plaintilf  was 
to  meet  a  definite  request  not  affecting  such  evidence,  the  court  prop- 
erly overruled  defendant's  objection  that  plaintiff  was  barred  from 
introducing  any  evidence  upon  matters  not  specifically,  mentioned  in 
the  bill. — ^Rogness  v.  Northern  Pac.  By.  Co.,  373.  « 

Hallroads  —  Livestock  Shipments  —  Contract  —  Carbon  Copies  —  Secondary 
Evidence — When  Inadmissible. 

18.  Befusal  to  permit  a  carbon  copy  of  a  livestock  shipping  eontraet 
to  be  introduced  in  evidence  because  a  foundation  had  not  been 
laid  for  the  introduction  of  secondary  evidence  was  proper  where 
such  copy  was  incomplete  in  that  the  signature  of  the  shipper  was 
missing  therefrom  because  of  the  fact  that  at  the  time  the  contract 
was  made  the  carbon  sheet  had  been  so  placed  as  not  to  cover  the 
space  left  for  his  sigpiature,  which  omission  was  later  supplied  by 
defendant's  agent  writing  in  the  name  of  plaintiff,  and  where  it 
appeared  that  the  original  was  in  defendant's  possession. — ^Bogness 
v.  Northern  Pac.  By.  Co.,  373. 

Same — Livestock  Shipments — ^Injury  in   Transit — ^Evidence — Admissibility. 

19.  In  an  action  against  a  carrier  for  damages  to  livestock  in 
transit,  one  allegation  of  the  complaint  being  that  the  cattle  were 
injured,  after  resting,  b^  reason  of  the  use  of  dogs  in  reloading, 
evidence  of  the  icy  condition  of  the  ground  was  admissible  to  show 
that  while  being  dogged  they  slipped  and  fell  on  the  ice. — Bogness 
v.  Northern  Pac.  By.  Co.,  373. 

fiedition^Evidence  of  Like  Acts  Previous  to  Passage  of  Sedition  Act — 
Admissibility. 

20.  Statements  classed  as  criminal  by  the  Sedition  Act  were  admis- 
sible, though  made  by  defendant  before  the  passage  of  the  Act,  for 
the  purpose  of  showing  his  feelings  upon  the  issue  of  the  war,  his 
trend  of  mind,  the  probability  that  he  continued  to  entertain  the  same 
views  and  gave  expression  to  them  at  the  time  he  was  charged  to  have 
uttered  the  language  for  which  he  was  on  trial. — State  v.  Schaffer,  464. 

Trial — ^Books   of  Account — Hearsay. 

21.  Where  the  bookkeeper  who  kept  the  books  introduced  in  evi- 
dence was  not  called  as  a  witness  to  testify  to  their  correctness 
and  no  excuse  was  offered  for  not  calling  her,  the  testimony  of 
the  manager  that  they  'were  kept  under  his  supervision  and  that 
they  were  correct,  although  it  appeared  that  entries  were  made  in 
his  absence  and  he  could  not  identify  all  ,of  the  items  of  his  indi- 
pendent  recollection  nor  assume  to  do  so  by  refreshing  his  memory 
by  reference  to  the  particular  account,  should  not  have  been  ad- 
mitted.— Gallatin   County   Farmers'   Alliance  v.   Flannery,  534. 

Admissions. 

22.  Facts  admitted  in  the  pleadings  need  not  be  proved. — Gallatin 
County  Farmers'  Alliance  v.  Flannery,  534. 

Carriers — ^Livestock — Delay    in    Transportation — Custom. 

23.  In  an  action  for  damages  to  livestock  due  to  delay  in  trans- 
portation, evidence  that  in  shipments  comprising  ten  cars  or  more 
it  is  customary  to  give  the  shipper  a  "stock  run,"  meaning  that 
the  cars  are  attached  to  a  train  which  stops  only  for  water,  eoal 
and  change  of  engines  and  crews,  was  properly  admitted  for  the 
purpose  of  assisting  the  jury  in  determining  whether  the  shipment 
had  been  transported  with  reasonable  dispatch,  and  was  not  ren- 
dered  inadmissible   by   the   fact  that  the  contract  of  shipment  was 
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silent  as  to  racli  euetom,  and  the  eomplaint  contained  no  allega- 
tion that  it  had  been  entered  into  with  that  custom  in  .view. — ^Bice  T« 
Chicago,  M.  &  St.  P.  By.  Co.,  670. 

Articles  Unlawfully  Seized — Use  as  Evidence — ^When  Improper. 

24.  Articles  taken  from  one  accused  of  crime  may  be  used  as 
evidence  against  him  upon  the  trial,  over  his  objection  that  tho 
prosecution  obtained  possession  of  them  unlawfully.  Where,  how- 
ever, the  question  is  raised  before  trial,  by  a  direct  proceeding 
to  test  the  legality  of  the  means  by  which  possession  was  se- 
cured, the  court  must  order  them  returned  if  unlawfully  obtained; 
if  not  returned  and  thereafter  received  in  evidence  against  defend- 
ant, a  judgment  of  conviction  must  be  reversed. — State  ex  rel.  Sam- 
lin   V.  District   Court,  600. 

EXECUTION. 

Stay  of^  in  criminal  cause,  by  filing  certificate  of  probable  cause^^^a^ 
Judgments,  12. 

EXECUTORS  AND  ADMINISTRATORS. 
See,  also,  Wills." 
Nomination     of     administrator — Striking    petition     without    hearing     on 
merits — Mandamus, — see  Estates  of  Deceased  Persons,  7-11. 

EXHIBITS. 
How  made  part  of  record  on  appeal, — see  Appeal  and  Error,  15. 

FINDINGS. 

Denial  of  order  to  set  aside — Appealable  order, — see  Appeal  and  E'rror, 
27. 

Conclusive,  When. 

1.  Findings  of  the  district  court  will  never  be  reversed  except  where 
the  evidence  preponderates  against  them. — Steiner  v.  McMillan,  30; 
Hoskins  v.   Scottish  U.   &  N.   Ins.   Co.,   50. 

Implied   Findings. 

2.  In  the  absence  of  express  findings,  every  finding  necessary  to 
support  the  judgment  of  the  court  will  be  implied  on  appeal.-— 
Steiner  v.  McMillan,  30. 

Specific  Findings — Duty  of  Party.       , 

3.  Under  section  676d,  Revised  Codes,  a  judgment  will  not  be  re- 
versed for  failure  of  the  trial  court  to  make  specific  findings  where 
the  complaining  party  did  not,  at  the  close  of  the  evidence  and  argu- 
ment, make  request  therefor  in  writing  and  cause  such  request  to  be 
entered  in  the  minutes. — Hoskins  v.  Scottish  U.  &  N.  Ins.  Co.,  50. 

Evidence — Sufficiency — ^Appeal  and  Error. 

4.  On  appeal  in  an  equity  case,  where  it  is  claimed  that  the  trial 
court  failed  to  take  into  eonsi deration  a  material  matter  in  making 
its  findings,  the  appellant  has  the  burden  of  showing  that,  from  a 
fair  consideration  of  the  record,  the  inference  of  error  is  irresistible. 
Cummins  v.  Ci)mmins,  225. 

FIRE  INSURANCE. 
See  Insurance. 

GRAND  LARCENY. 
See  Criminal  Law,  26-28. 
59  Mont. — 42 
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GUARDIANS. 

Estates  of  Insane  Persons — Claims — Actions — Parties. 

1.  To  recover  money  advanced  to  the  wife  of  an  incompetent  for 
the  purpose  of  paying  an  approved  claim  against  his  estate  and 
thus  to  prevent  the  sale  of  land  belonging  to  it,  plaintiff's  action 
lay  against  the  wife  and  not  against  the  guardian,  in  the  absence 
of  a  showing  that  the  guardian  had  requested  plaintiff  to  assume 
the  debt  for  the  benefit  of  the  estate  generally. — ^Pr  it  chard  v.  Han- 
nah, 298. 

HEARSAY. 
See  Evidence,  21. 

HOMICIDE. 
See  Criminal  Law,  38-40. 

HUSBAND   AND   WIFE. 

Right  of  widow  to  nominate  administrator  of  husband's  estate,— flee  Es- 
tates of  Deceased  Persons,  8-11. 

Divorce — Alimony — How   Determined. 

1.  In  awarding  alimony  upon  final  decree  of  divorce,  the  amount 
which  the  wife  should  receive  is  not  a  certain  proportion  of  the 
husband's  estate,  but  is  to  be  determined  by  the  equities  of  the  case 
and  the  financial  condition  of  the  parties. — pummins  v.  Cummins, 
225. 

Same — Alimony — ^Discretion. 

2.  Where  the  court  in  a  divorce  proceeding  awarded  the  wife 
practically  all  the  estate  of  the  husband  readily  convertible  into  cash 
to  the  amount  of  about  $9,000,  leaving  to  him  property  consisting  of 
a  ranch  and  real  estate,  some  of  which  was  unproductive,  valued  at 
$26,000,  the  decree  held  not  open  to  the  objection  that  the  court  had 
not  fairly  and  reasonably  exercised  its  discretion  because  of  its  re- 
fusal to  increase  the  amount  so  as  to  make  the  award  equal  one-third 
of  the  husband's  estate. — Cummins  t.  Cummins,  225. 

IDENTITT. 
Of  person  charged  with  prior  conviction, — see  Criminal  Law,  28,  27. 


INDEBTEDNESS. 
State, — see  Statutes  and  Statutory  Construction,  2-17;  Constitution,  9,  KK 

INDIAN  LANDS. 
See  Public  Lands. 

INFORMATIONS. 
Amendment  to  conform  to  proof, — see  Criminal  Law,  83. 
Counts — Election, — see  Criminal  Law,  35. 
Sedition— Sufficiency,— see  Criminal  Law,  15,  29. 
Sedition — Insufficiency — ^Waiver, — see  Criminal  Law,  11, 
White  slavery — Sufficiency, — see  Criminal  Law,  11. 

INHERITANCE    TAX. 

Order  fixing  appealable — Claim  against  estate — ^Failure  to  appeal — Effect^ 
— see   Estates  of  Deceased  Persons,   1,  2. 
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initiative  and  bepebenbum. 

Sefi  Statutes  and  Statutory  Construction^  2-17. 

INJUNCTION. 

Pendente     lite — Oomplaint — Insolvency — Dissolution — ^Bemedy,     when     too 
broad, — see  Mines  and  Mining,  1,  4-6. 

Water  Bights — Temporary   Injunction — Discretion. 

1.  Where,  in  a  water  right  suit,  plaintiffs  had  filed  their  complaint 
positively  verified,  and  introduced  uncontradicted  oral  »proof  in  sup- 
port of  their  application  for  a  temporary  restraining  order,  defend- 
ants appearing  by  general  demurrer  and  neither  filing  verified  an- 
swer nor  submitting  evidence,  the  court  Tield  not  to  have  abused  its 
discretion  in  granting  a  temporary  injunction. — ^Parsons  v.  Mussigbrod, 
336. 

Same. 

2.  The  allowance  of  a  temporary  injunction  is  vested  largely  in 
the  sound  discretion  of  the  district  court,  with  the  exercise  of  which 
the  supreme  court  will  not  interfere*  except  in  instances  of  manifest 
abuse. — ^Parsons  v.  Musaigbrod,  336. 

Same — Temporary  Injunction — Showing  Bequired. 

3.  On  application  for  a  temporary  injunction  ancillary  to  an  action 
calling  for  the  determination  of  water  rights,  plaintiff  need  not  make 
out  a  case  which  will  entitle  him  to  relief  at  all  events  on  final 
hearing,  but  if  he.  makes  out  a  'prima  fade  ease,  or  if,  from  the 
showing  made,  it  is  left  doubtful  whether  or  not  he  will  suffer  irre- 
parable injury  before  his  rights  can  be  determined,  the  injunction 
should  issue  and  the  eiatus  quo  preserved. — Parsons  y.  Mussmgbrod, 
836. 

INSANE  PBBSONa 
See,  also,  Wills. 

Claims  against  estate — Parties, — see  Guardians,  1. 

INSOLVENCY. 

Injunction    pendente    lite — Allegation    of    insolvency    not    required, — see 
Mines  and  Mining,   1. 

INSTBUCTIONS. 
See,   also.  Criminal   Law. 

Singling  Out  Testimony  of  Prosecuting  Witness. 

1.  An  offered  instruction  singling  out  the  testimony  of  the  prose- 
cuting witness  for  special  comment  and  consideration  was  properly 
refused.— State  v.   Pippi,   116. 

Failure  to  Object  to  Instructions  or  Evidence— E'rror — ^Waiver. 

2.  In  the  absence  of  objections  to  the  giving  of  instructions  or  the 
admission  of  evidence,  assignments  of  error  based  upon  alleged  error 
in  that  regard  cannot  be  considered  on  appeal.— State  v.  Fowler,  346. 

Inapplicable  to  Evidence — Befusal  Proper. 

3.  An  instruction  not  applicable  to  the  evidence  was  properly  re- 
fused.— ^Bogness  v.  Northern  Pac  By.  Co.,  373. 

When  Befusal  Proper. 

4.  An  instruction  correct  in  part  only  or  one  covered  by  an  instruc- 
tion given  is  properly  refused. — In  re   Carroll's  Estate,  403. 
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Estoppel — ^When    rnst^ction   Improper. 

5.  In  the  absence  of  evidence  to  support  a  daim  of  estoppel,  aa 
instruction  on  the  subject  should  not  be  given. — ^Wells  y.  Waddell, 
436. 

Same — Erroneous   Instruction. 

6.  An  instruction  on  estoppel  in  paig  vrhieh  omits  the  indispea- 
sable  element  that  the  party  claiming  it  relied  upon  and  was  misled 
to  his  prejudice  by  the  acts  of  his  opponent  is  erroneous. — ^Wells  ▼. 
Waddell,  436. 

One   Correct,   Another   Incorrect — New   Trial — ^Presumptions. 

7.  Wherft  the  trial  court  gave  instructions  to  the  jury  upon  a 
matc.lal  point,  one  of  which  was  correct  and  the  other  ineorrect, 
the  supreme  court  will  not  presume  that  the  jury  followed  the  cor- 
rect one,  but  will  reverse  the  judgment  and  order  a  new  txiaL — 
Wells  V.  Waddell,  436. 

Witnesses — Credibility — Erroneous   Instruction.  _  ^■ 

8.  An  instruction  making  an  exception  to  the  statutory  rule  that 
la  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others,  in  favor  of  one  who  has  been  corroborated  by  other 
credible  evidence  was  error.— State  v.  Belland,  540. 

INSURANCE. 

Reformation   of  Are  insurance   policy, — see   Reformation   of  Instmments, 
1-4. 

Life  Insurance — ^Delivery  of  Policy — Evidence — Sufficiency. 

1.  In  an  action  on  a  life  insurance  policy  in  whith  the  question  at 
issue  was  whether  deceased  signed  or  did  not  sign  a  receipt  which 
recited  that  the  policy  delivered  to  him  was  only  for  inspection  pur- 
poses and  that  it  was  not  to  be  considered  in  force  notwithstanding 
acknowledgment  therein  that  the  premium  had  been  paid,  evidence 
held  sufficient  under  the  above  rule,  to  uphold  a  verdict  the  effect  of 
which  was  that  the  signature  was  not  his  genuine  signaturg. — Har- 
rington Y.  Mutual  Life  Ins.  Co.,  261. 

INTERVENTION. 

See,   also,   Ejectment,   1-3. 

Pleading  and  Practice — Who  may  Intervene. 

1.  Under  section  6496,  Revised  Codes,  intervention  is  permissible 
in  any  case,  provided  only  the  person  seeking  to  intervene  can  show 
either  an  interest  in  the  subject  matter  of  the  action,  or  an  interest 
in  the  success  of  either  of  the  parties,  or  an  interest  in  the  subject 
matter  as  against  both. — Foster- v.  Coyle,  444. 

INTOXICATING   LIQUORS. 

Forfeiture — When  Writ  of  Prohibition  Does  not  Lie. 

1.  The  writ  of  prohibition  may  issue  only  where  there  is  no  plain, 
speedy  or  adequate  remedy  in  the  ordinary  course  of  law;  hence 
where  plaintiff  had  an  appeal  from  a  final  judgment  of  the  district 
court  declaring  forfeited  liquors  claimed  by  him  seized  under  the 
Prohibition  Enforcement  Act,  he  was  not  entitled  to  the  writ  to  stay 
further  action  in  the  proceeding. — State  ex  rel.  Barnes  v.  District 
Court,  491. 

Search-warrant — Complaint — Insufficiency — Constitution. 

2.  Held,  on  application  for  writ  of  prohibition,  that  a  complaint 
filed  in  the  district  court  under  the  Prohibition  Enforcement  Act 
(C'hap.   143,   Laws   of    1917),   stating,   in   the  'form   of  a   conclusion. 
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that  afSant  Iibb  probable  caase  to  believe  and  does  believe"  that  on 
a  given  day  intoxicating  liqnors  were  being  unlawfully,  possessed, 
kept,  etCf  on  certain  premises,  was  insufficient  to  give  the  district 
court  or  judge  jurisdiction  to  issue  a  search-warrant,  that  the  war- 
rant issued  in  pursuance  thereof  was  violative  of  the  inhibition 
contained  in  section  7,  Article  III,  of  the  state  Constitution,  against 
unreasonable  searches  and  seizures,  and  that  the  proceeding  based 
thereon  was  void  ab  initio.— State  ez  rel.  Samlin  v.  District  Court, 
600., 

Unreasonable     Searches    and     Seizures — Federal    Constitution — Provisions 
Inapplicable. 

3.  The  inhibitions  against  unreasonable  searches  and  seizures  con- 
tained in  the  fourth  and  fifth  amendments  of  the  federal  Con- 
stitution, not  being  limitations  upon  the  powers  of  the  several 
states,  but  onlj  upon  the  powers  delegated  to  the  federal  govern- 
ment, are  not  pertinent  to  a  case  arising  under  a  state  statute.— 
State  ex  rel.  Sapalin  v.  District  Court,  60O. 

Same — Definition   of   Constitutional  Guaranty. 

4.  The  guaranty  against  unreasonable  searches  and  seizures  em- 
bodied in  section  7,  Article  III,  of  the  state  Constitution  applies 
to  all  invasions  by  the  state  government  or  any  of  its  employees, 
of  the  sanctity  of  the  home  of  the  citizen,  his  personal  security, 
personal  liberty  and  private  property  where  there  is  no  probable 
cause  to  believe  that  his  rights  in  this  behalf  have  been  forfeited 

*by  his  own  criminal  conduct. — State  ez  rel.  Samlin  v.  District  Court, 
600. 

Same — Strict    Construction    of    Constitutional    Provisions. 

5.  Since  the  constitutional  provision  against  unreasonable  searches 
and  seizures  was  intended  to  take  away  from  the  legislature  the 
t»ower  to  authorize  an  invasion  of  the  rights  of  the  citizen  by  a 
teardii  of  his  home  or  a  seizure  of  his  person  or  property,  in  any 
other  case  than  in  which  it  is  permitted,  it  must  be  strictly  construed 
in  his  favor. — State  ez  rel.  Samlin  v.  District  Court,  600. 

Search-warrants — Complaint — Facts   to  be  Stated. 

6.  On  application  to  -  a  district  judge  for  a  search-warrant  under 
section  7  of  the  Prohibition  Enforcement  Act,  the  facts  upon  which 
it  is  made  must  be  stated  under  oath,  whereupon  it  becomes  his  duty 
to  determine  their  sufficiency  to  show  probable  cause  for  its  issuance, 
without  reference  to  the  opinion  or  belief  of  the  applicant  in  that 
regard. — State  ez  rel.  Samlin  v.  District  Court,  600. 

Same— Statutes — Construction. 

7.  The  Prohibition  Eliforcement  Act,  in  so  far  as  it  relates  to 
the  issuance  of  search-warrants  is  in  pari  materia  with  the  sec- 
tions of  the  Revised  Codes  upon  the  subject,  and  must  be  construed 
accordingly. — State  ez  rel.  Samlin  v.  District  Court,  600. 

Same — Complaint — ^Hearsay  and  Bumor  Insufficient. 

8.  To  meet  the  requirements  of  the  constitutional  guaranty  against 
unreasonable  searches  and  seizures  and  of  the  sections  of  the  Re- 
vised Codes  upon  the  same  subject,  the  affidavit  or  complaint  upon 
which  a  search-warrant  is  asked  under  the  Prohibition  Enforcement 
Act  must  be  based  upon  something  more  tangible  than  mere  hearsay 
or  rumor. — State  ez  rel.  Samlin  v.  District  (Surt,  600. 

Same — ^Trial — ^Articles    Unlawfully    Seized — ^Use   as    Evidence — ^When    Im- 
proper. 

9.  Articles  taken  from  one  accused  of  crime  may  be  used  as 
evidence  against  him  upon  the  trial,  over  his  objection  that  the 
prosecution    obtained    possession    of    them    unlawfully.    Where,    how- 
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ever,  the  question  ia  raised  before,  trial,  by  a  direct  proceeding 
to  test  the  legality  of  the  means  by  which  possession  was  secured, 
the  court  must  order  them  returned  if  unlawfully  obtained;  if  not 
returned  and  thereafter  received  in  evidence  against  defendant,  a 
judgment  of  conviction  must  be  reversed. — State  ex  rel.  Samlin  T. 
District  Court,  600. 
game— When  Liquors  to  be  Restored  to  Claimant. 

10.  Under  the  above  rule,  plaintiff  having  made  application  for  tbe 
return  of  liquors  seized  under  a  search-warrant  illegally  issued,  waa 
entitled  to  have  them  restored  to  him. — State  ex  rel.  Samlin  v.  Dis- 
trict Court,  600. 

ISSUES. 
Corporate    capacity — General    denial    raises   no   issue, — see   Pleading   and 

Practice,  11. 
Submission  to  jury  of  general  issue  in  Equity  ease,  not  reversible  error,^ 

see  Appeal  and  Error,  5. 

« 

JUDGMENTS. 
Irregular  judgment — Affirmance, — see  Ejectment,  3. 

Default  Judgment — Setting  Aside — When  Proper. 

1.  To  warrant  the  vacation  of  a  default,  it  is  necessary  that  the 
party  in  default  show  affirmatively  that  he  proceeded  with  dilig^noe, 
that  the  neglect  was  excusable,  that  the  judgment  if  permitted  to 
stand  will  affect  him  injuriously,  and  that  he  has  a  good  defense 
on  the  merits.-^Delaney  v.  Cook,  92. 

Same — When  Motion  to  Set  Aside  not  to  be  Granted. 

2.  While  it   is   the   policy   of   the  law  that  every  cause  should   be 
determined  on  its  merits,  a  default  judgment  should  not  be  opened' 
where  the  neglect  was  inexcusable  or  in  aid  of  an  effort  to  prolong 
litigation. — Delaney  v.  Cook,  92. 

Same — Excusable  Neglect — ^When  Refusal  to  Set  Aside  Error. 

3.  Where,  in  an  action  against  eight  defendants,  the  one  most 
vitally  interested  in  the  result  was  not  served  with  summons  and  did 
not  know  that  it  had  been  brought  until  several  days  after  default 
and  the  others  relied  upon  him  to-  make  appearance  and  defend  the 
action,  and  one  of  them  was  under  the  impression  that  the  summons 
served  upon  him  meant  simply  that  he  was  to  appear  as  a  witness, 
etc,  refusal  to  open  the  default  was  error.— ^Delaney  v.  Cook,  92, 

Same — Setting  Aside — ^Discretion  to  be  Ldberally  Exercised. 

4r.  Motions  to  open  default  judgmente  on  the  ground  of  mistake  and 
excusable  neglect  are  addressed  to  the  sound  discretion  of  the  trial 
court,  which  discretion  should  be  liberally  exercised  in  furtheranee  of 
justice. — Delaney  ^v.  Cook,  92. 

Actions — Dismissal — Neglect  to  Demand  Entry  of  Judgment. 

5.  Under  section  6714,  subdivision  6,  Revised  Codes,  an  action  may 
be  dismissed  by  the  court  when  after  final  submission,  i,  e,,  a  submis- 
sion which  is  the  equivalent  of  a  verdict  and  when  judgment  may 
be  demanded  as  of  course,  the  party  entitled  thereto  has  neglected 
for  more  than  six  months  to^  demand  and  have  judgment  en- 
tered.— Smotherman  v.  Christianson,  202. 

Same — Entry  of  Judgment. 

6.  In  an  action  upon  a  contract  or  for  the  recovery  of  money  or 
damages  only,  in  which  the  default  of  the  defendant  has  been  en- 
tered regularly,  the  plaintiff  is  entitled  to  have  the  clerk  enter 
judgment    for    the   amount   demanded;    in   other   actions,  after  entiy 
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of  default)  plaintiff  must  applj  to  the  court  for  relief.— Smotberman 
y.    Ohristiansoii,    202. 

Same— Unliquidated  Damages — Default  Admits,  What. 

7.  In  an  action  to  recoTer  unliquidated  damages,  the  default  of  the 
defendant  admits  the  cause  of  action  and  the  material  and  travers- 
able allegations  of  the  complaint,  but  not  the  amount  of  damages. — 
Smotherman   v.  Christiansen,  202. 

Same — Failure  to  have    Judgment  Entered — Improper  Dismissal. 

8.  Where,  in  an  action  for  unliquidated  damages,  plaintiff  did  not, 
after  entry  of  default,  apply  to  the  court,  make  proof  of  his  dam- 
ages and  secure  a  determination  of  the  amount  either  b^  the  court 
or  by  the  verdict  of  a  jury,  there  was  no  submission  which  was  the 
equivalent  of  a  verdict,  and  the  court  erred  in  dismissing  the  action 
on  the  ground  that  plaintiff  had  neglected  for  more  than  six  months 
after  entry  of  default  to  demand  and  have  judgment  entered. — 
Smotherman   v.   Christianson,  202. 

Same — ^Defective   Service   of    Summons — Burden   of   Proof — ^Presumptions. 

9.  Before  the  district  court  could  set  aside  a  default  judgment  on 
the  ground  of  nonservice  of  summons,  the  defendant  was  obliged  not 
only  to  overcome  the  presumption  accorded  to  official  acts  but  the 
testimony  of  the  officer  making  service  as  well,  failing  in  which  the. 
motion  was  properly  denied.-— Gilliland  v.  Palatine  Ins.  Co.,  Ltd., 
267. 

Modification  After  B«ndition — ^Procedure. 

10.  After  a  judgment  has  been  rendered,  the  court  cannot  change 
or  modify  it  except  upon  motion  for  new  trial,  if  such  procedure  it 
applicable  to  the  particular  case;  otherwise  resort  must  be  had  to 
the  appellate  court  for  relief. — State  v.  Fowler,  346. 

Criminal  Law — ^What  Does  not  Constitute  Modification. 

11.  Where  the  judgment  after  imposing  a  sentence  of  imprisonment 
provided  that  defendant  pay  a  fine,  "and  in  case  said  fine  be  not 
paid  at  the  expiration  of  the  foregoing  sentence,"  he  be  confined  in 
prison  for  a  certain  additional  period,  the  court  on  the  next  day 
ordered  the  clerk  to  apply  a  sum  sufficient  to  the  payment  of  the 
fine  out  of  the  cash  bail  in  his  hands,  not  fixing  any  date  for  its 
payment,  but  simply  making  provision  for  its  satisfaction  as  required 
by  Chapter  11,  Extra.  Sess.  Laws  1918,  its  action  did  not  amount  to 
a  modification  of  the  judgment. — State  v.  Fowler,  346. 

Same — Execution  of  Judgment — When  Stayed. 

12.  Execution  of  a  judgment  in  a  criminal  case  is  not  stayed  by 
appeal,  but  may  be  stayed  Yy  filing  with  the  clerk  a  certificate  of 
probable  cause  issued  by  the  judge  or  a  justice  of  the  supreme  court. 
State  V.   Fowler,  346. 

New   Trial  Order — ^Becord  on   Appeal   must   Contain  Judgment. 

13.  The  record  on  appeal  from  an  order  overruling  a  motion  for 
new  trial  must  contain  the  judgment. — Minneapolis  Threshing  M. 
Co.  V.  Stanford  Merc.  Co.,  359. 

Appeal   from   Judgment — Transcript   must   Contain  Copy   of  Judgment. 

14.  Where  the  transcript  on  appeal  from  a  judgment  does  not  con- 
tain a  copy  of  the  judgment,  the  supreme  court  is  without  jurisdic- 
tion to  entertain  the  i^ppeal. — Etiston  v.  Western  Life  &  Casualty 
Co.,  434. 

Default    Judgment — ^Befusal    to    Vacate— Appealable    Order — Becord    on 
Appeal. 

15.  An  order  overruling  defendant's  motion  to  set  aside  his  default 
is  an  intermediate  order,  and  as  such  reviewable  on  appeal  from 
the   judgment,    provided   copies   of   the   papers    used   on   the   motion 
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are  embodied  in  a  bill  of  exceptions  properly  aulhcnticated ;  if  not 
so  presented  in  the  record  on  appeal,  they  cannot  be  looked  to  to 
determine  whether  the  court  abused  its  discretion  in  denying  the 
motion. — Poster  v.  Coyle,  444. 
Refusal  to  Set  Aside  Findings  and  Judgment — Appealable  Order— Fail- 
ure to  Appeal — Effect. 

16.  Since  denial  of  an  order  to  set  aside  the  findings  and  judgment 
in  an  action  in  ejectment  was  a  special  order  made  after  final  judg- 
ment, it  was .  appealable,  and  failure  to  appeal  therefrom  bars  review 
on  appeal  from  the  judgment. — Foster  v.  Coyle,  444. 

JUDICIAL  NOTICE* 
State  of   war,— -see  Criminal  Law,  34, 

JURY. 
See,  also.  Instructions;   Special  Interrogatories;   Yerdiets. 

Accounting — Jury  Trial — Refusal  not  Error. 

1.  An  action  in  each  of  two  counts  of  the  complaint  in  which  an 
accounting  was  asked  to  wind  up  the  affairs  of  what  was  alleged 
to  be  either  a  copartnership  or  a  co-ownership  in  the  property  in 
dispute  was  one  of  equitable  cognizance  in  which  neither  party  had 
an  absolute  right  to  trial  by  jury. — Steiner  v.  McMillan,  30. 

Criminal    Law — Selection    of    Jury — ^When    Recourse    to    Jury-box    No.    3 
Proper. 

2,  Where  the  names  in  jury-box  No.  1  had  been  so  depleted  that 
a  sufl^cient  number  did  not  remain  from  which  to  secure  a  jury, 
and  where  it  appeared  that  a  sufficient  number  could  not  be  pro- 
cured without  great  delay  or  expense,  the  court,  under  Revised 
Codes,  section  6357,  properly  directed  the  clerk  to  draw  names  from 
jury-box  No.  3. — State  v.  Pippi,  116. 

LABOR. 
Assignment  of  wages, — see  Wage  Brokers,  1,  2. 
Breach   of   contract   of  employment, — see   Contracts,   2-7. 

Workmen's      Compensation     Act — Construction, — ^see     Personal     Injuries, 
19-21. 

LAND   DEPARTMENT    (FEDERAL.) 
See  Public  Lands,   1,  2. 

LANDLORD  AND  'f^ENANT. 
Leases — ^Assignment, — see   Statute   of   Frauds,   2. 

LARCENY. 
See  Criminal  Law,  26-28. 

LAST  CLEAR  CHANCE  DO'CTRINB, 
See   Personal   Injuries,  27-29. 

LEASES. 
Of  real  property, — see  Statute  of  Frauds,  2. 

LIFE   INSURANCE. 
See  Insurance,   1. 
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LIQUOR  LICENSES. 

Benewal    not    property    right    subject    to    chattel    mortgage,— see    Mort- 
gages, 5. 

LIVESTOCK. 

Belaj  in  transpbrtation, — see  Railroads,   8-10. 

Injury  in  transit, — see  Railroads,  ^7. 

Killing  of,  by  railroad — Evidence — Value, — see  Evidence,   10-12. 

Personal    Injuries    to    attendant    on    freight    train — Shipping    contract-* 
Limitations — ^Recovery  of  damages, — see  Personal  Injuries,  8. 

MALICIOUS    PROSECUTION. 
New  trial — Excessive  verdict — Remission  of  excess, — see  New  Trial,  2. 

MANDAMUS. 
To  reinstate  illegally  removed  police  officer, — see  Cities  and  Towns,  1-5. 

Probate    Proceedings — ^Petition    for    Letters — Nonaction    by    Court — Man- 
damus Proper  Remedy. 

1.  While  ordinarily  mandaivms  does  not  lie  to  correct  an  error  of 
the  district  court,  yet  where  its  erroneous  action  was  tantamount 
to  refusal  to  act — as  where,  on  motion,  it  struck  a  petition  for 
lettets  of  administration  from  the  files  without  affording  an  op- 
portunity to  petitioner  to  be  heard  on  the  merits,  a  duty  specially 
enjoined  upon  it  by  law — mandamus  is  the  proper  remedy  to  com- 
pel restoration  of  the  petition  to  the  file8.--State  9X  rel.  Peel  v. 
District  Court,  505. 

MARKET  VALUE. 

Killing    of    livestock — ^Evidence-— Admissibility    and    inadmissibility, — see 
Evidence,   10,   12. 

MASTER    AND   SERVANT. 
See,  also.  Personal   Injuries. 

Breach  of  contract  of  employment, — see  Contracts,  2^7. . 

MEASURE   OF   DAMAGES. 
See  Damages. 

MINES  AND  MINING. 
Injunction  Pendente  Lite — Quieting  Title — Complaint — Insolvency. 

1.  The  purpose  of  a  temporary  injunction  in  an  action  to  quiet 
title  to  a  mining  claim  is  to  preserve  the  estate  undiminished  until 
determination  of  the  question  of  title;  hence  an  allegation  of  de- 
fendant's insolvency  in  the  complaint  is  immaterial. — Ringling  v. 
Mahurin,    3d. 

Mining  aaims— Valid  Location — Federal  and  State  Statutes— Substantial 
Compliance   Necessary. 

2.  Evidence  that  the  locator  of  a  mining  claim  substantially  com- 
plied with  the  requirements  of  the  federal  statutes  is  not  alone  suffi- 
cient to  a  valid  location,  a  substantial  compliance  with  the  state 
statutes  also  being  required. — ^Ringling  v.  Mahurin,  38. 

6ame — ^Location — Statutes — Effect  of  Amendments. 

3.  Held,  that  sections  2283  to  2296,  Revised  Codes,  modifying  to 
some  extent  the  requirements  of  the  law  with  relation  to  the  location 
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of  mining  claims,  go  no  further  than  to  direct  the  courts  to  diare- 
gard  defects  or  irregularities  in  the  posted  and  recorded  notice  and 
the  failure  to  do  anj  of  the  other  acts  made  necessary  to  complete  a 
location,  when  it  appears  that  such  acts  have  in  fact  been  done  before 
a  location  of  the  same  ground  has  been  made  by  another,  and  do 
not  excuse  the  performance  of  any  act,  even  though  the  subsequent 
locator  has  notice  of  a  prior  location  which  does  not  comply  with 
the  statute. — Ringling  y.  Mahurin,  38. 

Same — Temporary  Injunction — Motion  to  Dissolve — ^When  Befusal  Proper. 

4.  Where  the  evidence  on  the  hearing  of  a  motion  to  dissolve  a 
temporary  injunction  was  in  sharp  con:£ct  on  the  question  of  title  to 
the  mining  claim  in  controversy,  the  trial  court's  action  in  refusing 
to  dissolve  it  was  proper,  especially  where  it  required  plaintiff  to 
give  ample  security  to  protect  defendants  against  loss. — Bingling  t. 
Mahurin,  38. 

Same — Temporary   Injunction — ^Dissolution — What  not   Proper  Ground. 

5.  The  reprehensible  conduct  of  plaintiff  in  entering  upon  and  ex- 
tracting ore  from  a  mining  claim  after  defendants  had  been  en- 
joined  from  doing  so  was  not  sufficient  ground  for  dissolution  of 
the  injunction/  the  defendants'  remedy  having  been  an  application 
for  a  modification  thereof  so  as  to  prevent  such  acts. — ^Bingling  ▼. 
Mahurin,    38. 

Same — Injunction  too  Broad— rRemedy. 

6.  Where  an  injunction  is  broader  in  its  terms  than  it  should  have 
been,  and  prevents  defendants  from  doing  their  annual  representation 
work  on  the  mining  claims  involved,  the  proper  course  is  to  apply 
for  a  modification  so  as  to  permit  such  work  to  be  done. — ^Bingling 
T.  Mahurin,  38. 

MORTGAGES. 
See,  also.   Principal   and   Agent. 

Releasing  mortgage  security — When  not  defense  to  action  on  note,- 
Promissory  Notes,  4. 

Right  of  plaintiff's  mortgagee  to  intervene  in  action  in  ejectment,- 
Ejectment,  1-3. 

Good  Consideration — Sufficiency. 

1.  Plaintiff  had  drilled  a  well  for  defendants  accepting  their 
promissory  notes  in  payment.  The  notes  were  not  paid.  The  weU 
proved  unsatisfactory  and  the  parties  entered  into  another  agreement 
whereby  plaintiff  undertook  to  put  the  well  in  working  condition,  de- 
fendants to  execute  new  notes  and  a  first  mortgage  upon  their  lands 
to  secure  the  amount  then  due.  Held^  that  the  agreement  to  put 
the  well  in  condition  was  a  good  consideration  for  the  mortgage 
contract. — ^White  v.   Hulls,  98. 

Foreclosure — Performance  of  Condition   Precedent  Prerequisite. 

2.  The  right  of  plaintiff  to  foreclose  having  been  dependent  upon 
performance  of  a  condition  precedent,  to  wit,  fulfillment  of  his  con- 
tract to  put  the  well  in  satisfactory  condition,  his  failure  to  do  so 
deprived  him  of  such  right  upon  nonpayment  of  the  notes  at  matur- 
ity.—White  V.  Hulls,  98. 

Chattel    Mortgages — Foreclosure — Renewal    Affidayit — Matter    of   Defense. 

3.  In  an  action  for  foreclosure  of  a  chattel  mortgage  insufiSeiency  of 
the  affidavit  of  renewal  was  a  matter  of  defense,  to  avail  himself 
of  which  defendant  was  obliged  to  show  that  he  was  an  innocent 
purchaser  for  value  without  notice. — ^Foonnan  t.  Boland,  185. 
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fiama — ^Pureliaser  for  Value — Constructive  Notice  of  Lien — ^Renewal  Affi- 
davit— Insufficiency — ^Not    Defense. 

4.  A  buyer  of  personal  property  covered  by  a  chattel  mortgage 
which  was  then  a  valid,  subsisting  lien  filed  of  record  was  chargeable 
with  notice  of  it,  could  not  claim  as  an  innocent  purchaser  for  value, 
and  was  in  no  position  to  defend  on  the  ground  that  the  affidavit 
of  renewal  was  insufficient. — Foorman  v.  Boland,  185. 

Same — Privilege   of   Benewal   of   Liquor  License — Not   Subject   to   Mort- 
gage. 

6.  Held,  that  the  privilege  of  renewal  of  city  and  county  liquor 
licenses  was  not  a  property  right  in  such  sense  as  to  be  subject  to 
chattel  mortgage. — ^Foorman  v.  Boland,  185. 

Same — Conversion — Notes  and  Mortgages — Evidence. 

6.  Where,  in  an  action  against  a  sheriff  for  conversion  of  personal 
property  covered  by  a  mortgage,  plaintiff  alleged  that  defendant 
sold  the  chattels  under  execution  without  first  paying  off  the  mort- 
gage debt,  and  defendant  denied  the  execution  of  the  note  and  mort- 
gage, it  was  incumbent  upon  plaintiff  not  only  to  show  that  he  held 
the  instruments,  but  to  introduce  them  in  evidence,  failing  to  do 
which  he  was  properly  nonsuited. — ^Mott  v.  Buckley,  Sheriff,  27d. 

MOTIONS; 

Party  must  present  all  issues  for  determination,— 4ee  Pleading  and  Prac- 
tice, 2. 

Successive,    on    same    ground,   not   permissible, — see   Pleading   and   Prac- 
tice, 1. 

To  strike  evidence — In  effect  a  demurrer, — see  Evidence,  9. 

MOTIVEa 
Undisclosed — Contracts, — see  Contracts,  20. 

* 

MUBDEB. 
See  Criminal  Law,  38-40. 

NAMES. 

Identity    of   person    charged   with   prior   conviction, — see   Criminal   Law, 
26,  27. 

NEGLIGENCE. 
See  Personal  Injuries;   Bailroads. 

NEGOTIABLE    INSTRUMENTS   ACT. 

See  Promissory  Notes. 

* 

NEW    COUNTIES. 
See   Counties. 

NEW  TRIAL. 
Modification   of  judgment, — see   Criminal  Law,   22. 

Excessive  Damages — Conditional  Order — ^Remission  of  Excess — Discretion. 
1.    Where  new  trial  is  asked  for  on  the  ground  of  excessive  damages 
appearing  to  have  been  given  under  the  influence  of  passion  or  preju-  -* 
dice,  the  court  may,  in  its  discretion,  make  an  order  granting  the 
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motion  unless  tlie  sueeessful  party  remit  within  a  eeitsin  number  of 
days  a  portion  of  the  award,  its  action  not  being  reviewable  except  in 
case  of  abuse  of  discretion. — McRae  v.  Lethlean,  215. 

Malicious   Prosecution — E!xcessive   Verdict — New   Trial — Conditional  Order 
— ^Discretion. 

2.  In  an  action  for  malicious  4>ro8ecution  of  charges  of  insanitj 
against  plaintiff,  where  the  only  actual  damages  proven  amounted 
to  $125,  and  the  verdict  returned  was  for  $4,500,  the  plaintiff  not 
having  been  imprisoned  but  left  in  the  care  of  a  relative,  evidenee 
held  not  to  disclose  abuse  of  discretion  in  granting  a  new  trial  unlees 
plaintiff  remit  half  of  the  award. — McRae  v.  Lethlean,  215. 

Insufficiency  of  Evidence — Discretion. 

3.  The  disposition  of  a  motion  for  a  new  trial  based  upon  the 
ground  of  insufficiency  of  the  evidence  is  lodged  in  the  discretion  of 
the  trial  court,  and  will  not  be  revised  on  appeal  unless  it  appears 
that  such  discretion  has  been  arbitrarily  exercised.— Slater  v.  Bright 
Hotel  Co.,  230. 

Appeal  and  Error — Insufficiency  of  Evidence — Same  Verdict  on  Previous 
Trials—Effect. 

4.  Where  reversal  of  a  judgment  is  asked  on  the  ground  of  the  in- 
sufficiency of  the  evidence,  the  court  will  be  more  reluctant  to  grant 
a  new  trial  when  a  similar  verdict  had  been  rendered  by  two  differ- 
eUt  juries  on  previous  trials  of  the  cause. — Harrington  ▼.  Mutual  life 
Ins.    Co.,   261. 

New  Trial  Order — ^Record  on  Appeal — Must  Contain  Judgment-rolL 

5.  Under  sections  6799  and  7114,  Revised  Codes,  the  record  on  ap- 
peal from  an  order  overruling  a  motion  for  new  trial  must,  among 
other  things,  contain  the  judgment-roll  or  such  parts  thereof  as  may 
be  necessary  to  be  considered  on  the  appeal. — ^Minneapolis  Threshing 
M.  Co.  V.  Stanford  Merc.  Co.,  359. 

Same — Record  on  Appeal — ^Must  Contain  Judgment. 

6.  Unless  appellant  procures  an  order  from  the  supreme  court  or 
a  justice  thereof,  under  section  7115,  Revised  Ck>des,  permitting  an 
abbreviated  record  to  be  filed  by  omitting  any  part  of  the  judgment- 
roll,  the  record  on  appeal  from  an  order  overruling  a  motion  for  new 
trial  must  contain  the  complete  judgment-roll,  and,  therefore,  the 
judgment. — Minneapolis  Threshing  M.  Co.  v.  Stanford  Merc.  Co.,  359. 

Same — Transcript  must  Include  Copy  of  Judgment. 

7.  The  record  on  appeal  from  an  order  overruling  motion  for  new 
trial  must  contain  the  judgment-roll,  which  of  necessity  must  in- 
clude  the  judgment.! — Easton  v.  Western  Life  &  Casualty  Co.,  434. 

Inconsistent  Instructions — Presumptions. 

8.  Where  the  trial  court  gave  instructions  to  the  jury,  one  of 
which  was  correct  and  the  other  incorrect,  the  supreme  court  will 
not  presume  that  the  jury  followed  the  correct  one,  but  wiU  order 
a  new   trial. — Wells   v.   Waddell,   436. 

Criminal    Law — ^Newly    Discovered    Evidence — ^When    New    Trial    to    be 
Granted. 

9.  Though  a  new  trial  in  a  criminal  cause  will  not,  as  a  rule, 
be  granted  on  the  ground  of  newly  discovered  evidence  for  the  pur- 
pose of  enabling  defendant,  charged  with  homicide,  to  introduce 
evidence  to  impeach  the  testimony  of  a  witness  for  the  state,  yet 
where  the  impeaching  evidence  may  demonstrate  perjury  in  the  wit- 
ness upon  whose  testimony  the  verdict  was  founded  and  but  for 
which  conviction  could  not  have  been  had,  it  should  be  granted. — 
State   V.   Belland,   540. 
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NONSUIT. 

Corporate  eapacity — Specific   denial — When  nonsnit  proper,  see  Pleading 
and   Practice,   12. 

Deposit    in    court    of    damages    admitted — When    nonsuit    in    action    for 
breach  of  contract  proper, — see  Contracts,  22. 

When  proper — see  Conversion,  1;  Personal  Injuries^  4,  16,  25. 

NOTICE. 

Constructive — Of    chattel    mortgage, — see   Mortgages,   4i, 

Creation     of     new     county — Publication     of     notice — Insufficiency, — see 
Counties,  1-4. 

NOVATION. 
Pleading, — see  Contracts,  23. 

OFFER  OP  PROOF.  ^ 

Not  necessary  on  cross-examination, — see  Evidence,  11. 

ORDERS. 
See,  also,  Appealable  Orders. 
After   Judgment,   in   criminal   cause,   appealable, — see   Criminal  Law,   24. 
General  in  terms — ^Affirmance,  when, — see  Appeal  and  Error,  12. 

PARTIES. 

Action  on  bond, — see  Principal  and  Surety,  1. 

Action  ou  claim  against  estate  qf  incompetent — Improper  party  defend- 
ant,— see  Guardians,  1. 


PARTNERSHIP. 
Dissolution — Accounting, — see  Accounting,  1-3. 

PERSONAL  INJURIES. 
Carrier  and  Passenger — Res  Ipsa  Loquitur — When  Doctrine  Inapplicable. 

1.  The  doctrine  of  the  maxim  res  ipsa  loquitur  is  applicable  to 
personal  injury  cases  brought  by  passengers  od  railroaas,  to  tlie  ex- 
tent that  whenever  the  injury  resulted  from  some  vice  or  defect  in 
the  appliances  or  operative  mechanism  of  the  means  of  transporta- 
tion or  from  the  movement  of  trains,  proof  of  the  injury  and  the 
cause  of  it  raises  a  presumption  of  the  carrier's  negligence;  hence, 
generally  speaking,  it  has  no  application  to  injuries  received  t)y  a 
passenger  while  alighting  from  a  standing  train. — Heck  v.  Northern 
Pacific  Ry.  Co.,   106. 

Carrier  not  Insurer. 

2.  Section  5300,  Revised  Codes,  imposing  upon  the  carrier  the  duty 
to  exercise  toward  a  passenger  for  hire  the  highest  degree  of  care, 
does  not  constitute  the  carrier  an  insurer  of  the  passenger's  safety. — 
Heck  V.  Northern  Pacific  Ry.  Co.,  106. 

To  Passengei^-<Burden  of  Proof. 

3.  Where  injury  results  to  a  passenger  from  something  over  which 
the  carrier  has  not  the  exclusive  control,  the  rule  of  ordinary  negli- 
gence obtains,  and  the  burden* is  upon  the  passenger  to  show  that 
the  presence  of  the  cause  of  the  injury  was  attributable  to  the  car- 
rier's negligence. — Heck  v.  Northern  Pacific  Ry.  Co.,  106. 
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Same — Nonsuit — ^When  Proper. 

4.  Since  actionable  negligence  arises  onlj  from  breach  of  legal 
duty,  it  was  incumbent  upon  plaintiff,  who  sought  damages  for 
injury  sustained  by  her  in  alighting  from  a  train,  her  foot  slipping 
as  she  stepped  upon  the  step-box  put  in  place  by  the  brakeman,  to 
show  that  he  was  negligent  in  failing  to  discover  upon  the  box  a 
piece  of  ice  about  the  size  of  a  silver  dollar,  claimed  to  have  been 
the  cause  of  her  slipping,  failing  in  which  she  was  properly  nonsuited. 
Heck  V.  Northern  Pacific  By.  Co.,  106. 

Contributory  Negligence — ^Jury  Question. 

5.  As  a  general  rule,  the  question  whether  plaintiif .  in  a  personal  in- 
jury action,  was  guilty  of  contributory  negligence  as  not  one  of  law, 
but  one  of  fact  to  be  submitted  to  the  jury. — ^Jepson  y.  Gallatin  Yall^ 
By.  Co.,  125. 

Carriers— Bights  of  Passenger  on  Freight  Trains. 

6.  One  riding  on  a  freight  train  by  permission  of  the  eondnetor 
on  a  passenger  ticket,  has  all  the  rights  of  a  passenger,  and  is  en- 
titled to  such  safeguards  as  might  reasonably  be  expected  on  a 
train  of  that  character. — Jepsen  v.  Qallatin  Valley  By.  Co.,  125. 

Same— Contributory   Negligence. 

7.  Where  the  ticket  agent  of  a  railroad  company  informed  the 
shipper  of  a  horse  that  he  could  not  ride  on  his  shipping  contract 
in  the  car  with  the  animal,  and  .required  him  to  purchase  a  pas- 
senger ticket,  on  which  he  rode  in  the  caboose  until  the  conductor 
suggested  to  him  that  he  ride  in  the  box-car,  next  to  the  engine,  to 
keep  the  bedding  from  catching  fire  from  sparks,  he  was  not,  as 
a  matter  of  law,  chargeable  with  contributory  negligence,  in  his 
action  for  injuries  sustained  in  being  thrown  out  by  a  sudden  jerk 
in  starting  the  train,  unless  his  position  was  so  obviously  dangerous 
that  no  prudent  person  would  have  assumed  it,  but  the  question 
was  one  for  the  jury  to  determine. — Jepsen  v.  Gallatin  Valley  Ky.  Co., 
125. 

Same — ^Livestock  Shipping   Contract — ^Limitations — Bights   of  Owner  Rid- 
ing on  Passenger  Ticket. 

8.  Held,  that  plaintiff  having  been  compelled  to  purchase  a  pas- 
senger ticket  to  enable  him  to  ride  on  the  freight  train  with  his 
horse,  he  was  entitled  to  the  benefit  of  such  contract,  and  could  not 
be  limited  to  the  conditions  of  the  shipping  contract  as  to  the 
amount  of  damages  recoverable,  nor  as  to  the  time  within  which 
his  claim  for  damages  for  personal  injuries  was  required  to  be  pre- 
sented under  it. — Jepsen  v.  Gallatin  Valley  By.  Co.,  125. 

Directed  Verdicts — When  Proper. 

9.  A  directed  verdict  on  motion  of  defendant  in  a  personal  injury 
action  is  proper  only  where  the  evidence  is  undisputed  or  susceptible 
of  but  one  conclusion  by  reasonable  men,  and  that  in  favor  of  de- 
fendant.—Jepsen  V.  Gallatin  Valley  By.  Co.,  125. 

Contributory  Negligence — Matter  of  Defense. 

10.  Contributory  negligence  is  a  matter  of  defense  to  be  established 
by  preponderance  of  the  evidence. — George  v.  Northern  Pacific  By. 
Co.,  162. 

Same — Prima  Facie  Case — When  Made. 

11.  Plaintiff  in  a  personal  injury  action  has  made  out  a  prifnafade 
case  when  his  evidence  discloses  injury  to  himself  and  that  the  neg^ 
ligence  of  the  defendant  was  the  proximate  cause  of  it. — George  v. 
Northern  Pacific  By.  Co.,  162. 

Same — Presumption  of  Negligence — ^Burden  of  Proof. 

12.  Where  plaintiff's  evidence  raises  a  presumption  that  he  was  not 
in  the  exercise  of  due  care  at  the  time  he  was  injured,  and  he  then 
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faflt  to  introchiee  other  evidence  to  remoye  the  presumption,  he  may 
be  properlj  nonsuited. — George  v.  Northern  pacifie  By.  Co.,  16& 

Same — ^Railroad  Crossing — ^What  Constitutes  Contributory  Negligence. 

13.  A  person  goins  upon  a  railroad  crossing  without  first  taking  the 
precaution  of  assuring  himself  by  actual  obserTation,  in  such  a  man- 
ner as  to  make  the  act  of  looking  and  listening  reasonably  effeetivOi 
that  there  is  no  danger  from  an  approaching  train,  is  guilty  of  con- 
tributory negligence  in  case  of  injury  and  cannot  recover  damages, 
the  failure  of  the  trainmen  to  keep  a  lookout  and  give  warning  sig- 
ni^  of  the  approach  of  the  train  not  relieving  him  from  the  neces- 
tity  of  making  a  vigilant  use  of  his  senses  in  that  regard. — George 
▼.  Northern  Pacific  By.  Co.,  162. 

Cbntributory  Negligence — Matter  of  Defense. 

14.  Contributory  negligence  is  a  matter  of  defense  to  be  established 
by  a  preponderance  of  the  evidence. — Neilson  v.  Missoula  Creamery 
Co,.  270. 

Frima  Facie  Case  Made  When. 

15.  Plaintiff  in  an  action  for  personal  injuries  has  made  out  a 
prima  facie  case  when  his  evidence  discloses  injury  to  himself  and 
that  the  negligence  of  the  defendant  was  the  proximate  cause  of  it. 
Neilson  v.  Missoula  Creamery  Co.,  270. 

Presumption   of   Contributory   Negligence — When  Nonsuit  Proper. 

16.  Where  the  circumstances  attending  a  personal  injury  as  detailed 
by  him  raise  a  presumption  that  he  was  not  at  the  time  in  the 
exercise  of  due  care,  he  has  failed  to  make  out  a  case  for  the 
jury,  and  the  burden  is  then  upon  him  to  introduce  evidence  to  re- 
move that  presumption,  failing  in  which  he  may  properly  be  non- 
suited.— Neilson  v.  Missoula  Creamery  Co.,  270. 

Contributory    Negligence — Knowledge    of   Danger   not    Sufficient    to    Con- 
stitute. 

17.  From  mere  knowledge  on  the  part  of  plaintiff  of  the  place  ^t  or 
appliance  by  means  of  which  he  was  injured,  it  does  not  necessarily 
follow  that  he  must  have  appreciated  the  danger  to  which  he  was 
exposed,  or  was  guilty  of  contributory  negligence. — Neilson  v.  MiS' 
soula  Creamery  Co.,  270. 

Injury  on  Sidewalk — When  Negligence  not  Imputable  to  Plaintiff. 
.  18.  Where  plaintiff's  evidence  did  not  disclose  that  she  failed  to 
exercise  that  degree  of  care  which  a  person  of  ordinary  prudence 
would  have  exercised  under  like  circumstances,  when,  while  traveling 
on  a  sidewalk,  she  was  struck  by  a  large  gate  so  constructed  as  to 
traverse  the  walk,  and  which  was  blown  open  by  a  violent  windstorm, 
^  she  was  improperly  nonsuited,  negligence  not  having  been  imputable  to 
her  when  she  had  no  reason  to  apprehend  danger. — Neilson  v.  Mis- 
soula Creamery  Co.,  270. 

Workmen's  Compensation   Act — Construction — Electric  Passenger  Elevator 
Operators — Nonhazardous  Employment. 

19.  Held,  that  the  operation  of  an  electric  passenger  elevator  is 
not  a  hazardous  employment  within  the  provisions  of  the  Work- 
men's Compensation  Act  (Chap.  96,  Laws  1915). — Page  v.  New  York 
Realty  Co.,  305. 

Same — Construction — To   What  Occupations  Applicable — Ejusdem  Generis 
Doctrine. 

20.  Under  the  rule  of  statutory  construction  that  where  general 
Vords  follow  an  enumeration  of  particular  subjects,  they  must  be 
held  to  include  only  such  objects  or  things  as  are  of  the  same 
general  character  of  those  specifically  mentioned,  the  provision  of 
section  5  of  the  Workmen's  Compensation  Act  making  it  applicable 
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to  an  J  hazardous  occupations,  other  than  those  enumerated,  which 
might  thereafter  arise,  held  to  applj  only  to  such  emploTments  or 
industries  as  are  of  the  same  nature  as  those  specificallj  mentioned 
in  the  Act. — Page  v.  New  York  Realty  Co.,  305. 

Same — Occupations    Included — Question  of  Law. 

21.  The  question  as  to  what  persons  or  accidents  come  within  the 
provisions  of  the  Workmen's  Compensation  Act  is  one  of  law  rather 
than  one  of  fact. — Page  v.  New  York  Realty  Co.,  305. 

Contributory  Negligence — What   Constitutes. 

22.  An  elevator  operator  who  had  left  the  cage  on  the  ground 
floor  of  the  building,  to  go  upon  the  street,  and,  rushing  back, 
opened  the  door  and,  without  looking  to  see  whether  the  cage  was 
where  he  had  left  it,  jumped  in  and  fell  into  the  shaft,  was,  as  a 
matter  of  law,  guilty  of  contributory  negligence,  proximately  caus- 
ing his  death. — Page  v.  New  York  Realty  Co.,  305. 

Proximate   Cause — Burden   of  Proof. 

23.  In  a  personal  injury  action,  the  burden  is  upon  plaintiff  to 
proye  by  a  preponderance  of  the  evidence  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of  the  injury. — ^Page  t.  New 
York    Realty   Co.,   305. 

Master   and   Servant — Causal  Connection  Between  Negligence  and  Injury 
must  be  Shown.  ^ 

24.  To  make  out  a  case  in  a  personal  injury  action  against  an 
employer,  the  causal  connection  between  the  negligence  alleged  and 
the  injury  suffered  must  afiSrmatively  appear  from  the  complaint 
and  plaintiff's  evidence,  t,  e.,  that  defendant  was  negligent,  that 
plaintiff  was  injured,  and  that  the  negligence  charged  was  the  proxi- 
mate cause  of  the  injury,  since  defendant  may  be  held  liable  only 
when  to  his  lapse  of  duty  is  directly  attributable  the  injury  to  plain- 
tiff.—Stones  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  342. 

Same — Causal    Connection    Between    Injury    and    Negligence — Evidence — 
Insufficiency — Nonsuit  Proper. 

25.  Where  a  railway  section -hand  seeking  to  recover  damages  for  a 
double  rupture  sustained  while  assisting  in  lifting  a  hand-car  from 
one  track  to  another  failed  to  show  by  his  evidence  what  caused  .the 
car  to  get  beyond  the  control  of  his  co-workers — the  thing  which 
was  the  proximate  cause  of  the  injury — nonsuit  was  properly  granted. 
Stones  V.  Chic^o,  M.  &  St.  P.  Ry.  Co.,  342. 

Same — ^When    Nonexistence    of    Cftusal    Connection    Between    Injury    and 
Negligence  Predicable. 

26.  The  nonexistence  of  legal  connection  between  the  negligenee 
charged  and  the  injury  is  predicable  whenever,  for  aught  that  ap- 
pears, the  accident  'might  have  happened  even  if  negligence  had  been 
absent. — Stones  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  342. 

Same — Last  Clear  Chance  Doctrine— Pleading  and  Proof — ^Essentials. 

27.  In  order  to  make  out  a  case  for  damages  for  personal  injuries 
within  the  doctrine  of  the  last  clear  chance,  plaintiff  must  plead  and 
prove  the  exposed  condition  of  the  injured  party  brought  about  by 
his  negligence,  the  actual  discovery  by  the  defendant  of  the  perilous 
situation  of  the  person  injured,  in  time  to  avert  injury,  and  the  fail- 
ure of  defendant  thereafter  to  use  ordinary  care  to  avoid  injuring 
him,  all  of  which  facts  must  concur  to  make  the  rule  applicable. — 
Stricklin  v.   Chicago,  M.  &  St.  P.  Ry.  Co.,  367. 

Same — Complaint — Facts,  How  to  be  Stated. 

28.  The  rule  under  which  the  facts  constituting  plaintiff's  cause  of 
action  must  be  stated  in  ordinary  and  concise  language  requires  the 
facts  to  be  stated  by  direct  averment,  so  that  the  defendant  may 


Personaij  Injuries.  673 

understand  the  speeific  acts  of  remissness  with  which  he  is  charged 
and  that  the  material  issues  maj  be  framed  for  trial. — Stricklin  v. 
Chicago,  M.  &  St.  P.  By.  Co.,  367. 

Same — Last     Clear    Chance— <];omplaint — ^Av^rments    in    AltematiYO— De- 
fective Pleading. 

29.  Heldf  that  plaintiff's  allegations  in  his  complaint  based  upon 
the  last  clear  chance  doctrine,  that  defendant's  locomotive  engineer 
saw,  or  in  the  exercise  of  ordinary  care  should  have  seen,  the  peril- 
ous situation  of  the  deceased,  neutralized  each  other,  thus  leaving  the 
pleading  devoid  of  the  indispensable  averment  of  actual  discovery  and 
rendering  it  subject  to  an  objection  to  the  introduction  of  evidence 
on  the  ground  that  it  did  not  state  a  cause  of  action. — Stricklin  ▼• 
Chicago,  M.  &  St.  P.  By.  Co.,  367. 

Master  and  Servant — ^Burden  of  Proof — Proximate  Cause. 

30.  In  a  personal  injury  action,  the  plaintiff  has  the  burden  of 
showing  not  only  defendant's  negligence,  but  also  that  such  negli- 
gence was  the  proximate  cause  of  his  injury.-^Markarites  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  493. 

Same— Improper  Appliances — ^Presumptions. 

31.  In  an  action  by  an  employee  against  his  employer  for  injuries 
sustained  during  the  course  of  his  employment  bcK^ause  of  improper 
appliances,  the  presumption  is  that  the  employer  used  ordinary  care 
in  supplying  his  employee  with  suitable  instrumentalities  with  which 
to  work,  and  that  the  appliance  alleged  to  have  been  defective  was 
not  so,  and,  if  it  was,  that  defendant  had  no  notice  of  its  defi- 
ciency and  was  not  negligently  ignorant  thereof.^-Markarites  v. 
Chicago,  M.  ft  St.  P.  By.  Co..  493. 

Same — Improper  Appliances — Insufficiency  of  Evidence. 

32.  Plaintiff's  intestate,  while  employed  in  removing  snow  from 
about  defendant's  railroad  station  by  means  of  a  l^x  placed  on 
runners,  fell  as  the  box  was  being  pushed  forward  by  himself  and 
his  co-workers,  injuring  his  elbow,  from  which  blood  poisoning  fol- 
lowed, resulting  in  his  death.  Plaintiff's  evidence  held  insufficient 
to  show  that  defendant's  alleged  negligence  in  failing  to  equip  the 
box  with  wheels  instead  of  runners,  or  select  proper  fellow-servants, 
was  the  proxiipate  cause  of  the  accident. — Markarites  v.  Chicago,  M. 
&  St.  P.  By.  Co.,  493. 

Same — Selection  of  Appliances — Extent  of  Duty  of  Master. 

33.  In  the  selection  of  tools  and  appliances  to  be  used  by  his  em- 
ployees, the  employer  may  exercise  his  discretion,  subject  only  to 
the  condition  that  iji  their  selection  he  must  exercise  such  care  as 
would  be  exercised  by  an  ordinarily  prudent  man  engaged  in  the 
same  business,  with  a  view  to  avoiding  exposure  of  the  employee 
to  unnecessary  risks. — Markarites  v.  Chicago,  M.  &  St.  P.  By.  Co., 
493. 

Sume — Simple   Tasks — ^Injury  in   Performing — ^Nonliability  of  Master. 

34.  An  employer  is  not  required  to  supervise  his  working  force  in 
the  carrying  out  the  details  of  so  simple  a  task  as  the  removal  of 
snow  by  means  of  a  box  placed  on  runners,  nor  is  he  responsible  for 
injury  resulting  proximately  from  the  manner  in  which  they  do  their 
work. — Markarites  v.  Chicago,  M,  &  St.  P.  By.  Co.,  493. 

Same — Failure  to  Adopt  Bules — ^When  not  Negligence. 

35.  The  work  of  removing  snow  from  about  a  railway  station  plat- 
^      form   by   means   of   a   box   placed   on  runners,  having   been   neither 

complex,  difficult  nor  dangerous,  defendant's  failure  to  adopt  rules 
for  the  carrying  on  of  such  work  did  not  amount  to  negligence.-— 
Markarites  v.  Chicago,  M.  &  St.  P.  By.  Co.,  493. 

59  Mont. — 43 
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Same— Speculation  as  to  Cause  of  Injury — ^Insufficiency  of  IWidenee. 

36.  Where  the  evidence  leaves  the  jury  to  speculate  as  to  what 
caused  the  personal  injury  complained  of,  the  burden  of  proof  is 
not  sustained  by  plaintiff,  and  he  cannot  recover. — ^Markarites  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  493. 

PERSONAL  PROPERTY. 
See,    also,    Claim    and   Belivery— Conversion. 

Delinquent  taxes — Sale— Title, — see  Taxation,  2-4. 

Purchase  of  mortgaged  chattels — Constructive  notiee, — see  Mortgages^  4. 

PERSONAL  TAXES. 
Delinquent — Collection, — see  Taxation,  2,  *. 

PLEADING  AND  PRACTICE. 
Appellate  practice, — see  Appeal  and  Etror. 

Successive  Motions  on  Same  Ground  not  Permissible. 

1.  Held,  under  the  rule  that  a  party  cannot  make  suecessive  appliea.- 
tions  to  obtain  relief  upon  the  same  ground,  that  ^here  defendant 
had  the  opportunity  to  (and  in  fact  did)  present  in  his  motion  to 
dissolve  an  attachment  the  ground  that  the  affidavit  on  attachment 
was  insufficient,  he  was  barred  from  renewing  his  motion  based  upon 
the  same  ground. — American  Surety  Co.  v.  Kartowitz,  1. 

Practice — Party  must  Present  All  Issues. 

2.  Whenever  a  proceeding  is  instituted  sufficiently  broad  in  its  char- 
acter to  include  the  determination  of  all  existing  issues  between  the 
parties  touching  the  same  subject  matter,  they  must  be  presented 
for  determination  to  prevent  useless  litigation. — Ameriei^  Surety  Co. 
V.  Kartowitz,   1. 

Complaint — Sufficiency — ^Liberal    Construction    Rule— When     Inapplicable. 

3.  Where  the  complaint  not  only  does  not  state  a  cause  of  action 
but  is  unintelligible,  the  rule  that  if  from  the  facts  stated  it  is  ap- 
parent that  plaintiff  is  entitled  to  son^e  relief,  the  pleading  will  be 
upheld,  does  not  obtain. — ^Wing  v.  Brasher,  10. 

Same — ^When  Good  as  Against  Demurrer  or  Objection  to  Evidence.    . 

4.  If  the  allegations  of  a  complaint  warrant  a  recovery  by  plaintiff 
in  any  amount  and  upon  any  admissible  theory,  it  will  withstand 
a  general  demurrer  or  an  objection  to  the  admission  of  evidence. — 
Hurley  v.  Great  Falls  Baseball  Assn.,  21. 

Defective  Complaint  may  be  Cured  by  Answer. 

5.  A  complaint  defective  in  that  it  omits  a  necessary  allegation 
may  be  cured  by  the  ai^pwer,  and,  if  the  answer  contains  a  necessary 
curative  allegation,  it  will  be  treated  as  if  incorporated  in  the  com- 
plaint.— Hurley  v.  Great  Palls  Baseball  Assn.,  21. 

Contract   of   Employment — When   Allegation   of  Damage  Unnecessary. 

6.  Where,  in  an  action  for  damage  for  breach  of  contract,  the 
complaint  sets  forth  the  facts  from  which  the  damages  naturally 
flow  and  contains  a  prayer  for  the  amount,  it  is  sufficient  although 
it  faUs  to  allege  in  express  terms  that  plaintiff  has  been  damaged. — 
Hurley  v.  Great  Falls  Baseball  Assn.,  21. 

Same — Good  Cause  of  Action  Joined  With  Defective  One — Surplusage. 

7.  The  complaint  having  stated  a  cause  of  action  for  breach  of 
contract  of  employment,  the  fact  that  it  also  contained  allegations 
appropriate,  though  insufficient,  to  state  a  cause  of  action  on  qiuLnitun 
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meniit,  di4  not  destroy  his  right  to  recover  on  the  former,  since  the 
latter  allegations  conld  properly  be  disregarded  aa  surplusage. — 
Hurley  t.  Great  Falls  Baseball  Assn.,  21. 

Injunction  Pendente  Lite — Complaint — Insolvency. 

8.  The  purpose  of  a  temporary  injunction  in  an  action  to  quiet 
title  to  a  mining  claim  is  to  preserve  the  estate  undiminished  until 
determination  of  the  question  of  title;  hence  an  allegation  of  de- 
fendant's insolvencv  in  the  complaint  is  immaterial. — ^Bingling  t. 
Mahurin,  38.  ' 

Accounting — Complaint — Demand  Necessaiy. 

9.  In  an  action  for  an  accounting  the  complaint  must  allege  demand 
for  and  refusal  of  it  by  defendant. — ^Johnston  v.  Silver,  195. 

Demurrer  to  Portion  of  Pleading  not  Permissible. 

10.  A  demurrer  cannot  be  interposed  to  a  portion  of  a  pleading 
only. — State  ez  rel.  Lease  ▼.  Wilkinson,  327. 

Pleading — Corporate  Capacity — General  Denial — ^Raises  No  Issue. 

11.  A  general  denial  did  not  put  in  issue  the  allegation  of  plaintiff's 
corporate  capacity. — Minneapolis  Thre9hing  Machine  Co.  v.  Stanford 
Mere.  Co.,  359. 

Same — Corporate  Capacity — Specific  Denial — Nonsuit. 

12.  Where  the  question  of  plaintiff's  corporate  capacity  was  raised 
by  specific  denial,  it  devolved  upon  it  to  prove  its  allegation  of  cor- 
porate existence,  failing  in  which  it  was  properly  nonsuited. — Min- 
neapolis Threshing  Machine  Co.  v.  Stanford  Merc.  Co.,  359. 

Pleading  Single  Cause  of  Action  in  the  Alternative — ^When  Proper — When 
Subject  to  General  Demurrer. 

13.  Where  different  averments  in  the  complaint  refer  to  the  same 
ultimate  fact  and  each  of  them  is  pertinent  to  the  single  cause  of 
action,  they  may  be  pleaded  in  the  alternative.  Where,  however,  two 
statements  of  fact  are  alleged  in  the  alternative,  one  of  which  is  sufii- 
cient  to  constitute  a  cause  of  action  and  the  other  not,  they  neu- 
tralize each  other  and  subject  the  pleading  to  a  general  demurrer 
or  a  motion  to  exclude  evidence. — Stricklin  v.  Chicago,  M.  So  St.  P. 
By.  Co.,  367. 

Breach    of    Contract — Complaint — Insufficiency — Undisclosed    Motive — ^Ab- 
sence of  Meeting  of  Minds. 

14.  An  allegation  in  the  complaint  that  plaintiff  was  entitled  to  re- 
cover damages  because  of  defendant's  failure  to  break  a  certain 
number  of  acres  of  sod  ground  which  plaintiff  intended  to  sow  to 
wheat,  did  not  state  a  cause  of  action,  since  damages  are  not  re- 
coverable for  an  alleged  breach  of  an  undisclosed  intention  on  the 
part  of  plaintiff  to  do  something  which  could  not  have  been  in  con- 
templation of  the  parties  when  they  entered  into  the  contract  and 
upon  which  there  could  not  have  been  a  meeting  of  minds. — ^Harring- 
ton T.  Moore  Land  Co.,  421. 

Novation — Pleadin  g — E^senti  als. 

16.  In  pleading  a  novation  the  plaintiff  must  allege  the  following 
essential  elements:  A  previous  valid  obligation;  the  agreement  of 
all  the  parties  to  the  new  contract;  the  extinguishment  of  the  old 
one,  and  the  validity  of  the  new  one;  the  question  whether  the 
facts  alleged  constitute  a  novation  being  one  of  law  for  the  court's 
decision. — Kirkup  v.  Anaconda  Amusement  Co.,  469. 

Conversion — Chattel  Mortgaged  Property — Complaint — Sufficiency. 

16.  The  complaint  in  an  action  in  conversion  by  the  purchaser  of 
wheat  under  a  bill  of  sale  intended  as  a  mortgage  to  secure  a  loan 
made  to  the  seller,  which  alleged  that  it  had  been  agreed  between 
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them  that  the  former  should  sell  the  wheat  atad  applj  th«  pro- 
ceeds to  the  satisfaction  of  the  note,  that  a  third  party  wrong- 
fully took  possession  of  it  and  deposited  it  in  defendant's  elevator 
for  sale,  that  plaintiff  notified  defendant  of  its  elaim  to  it,  that 
plaintiff  was  the  owner  and  entitled  to  immediate  possession  of  it, 
'  that  defendant  sold  it,  and  that  demand  had  heen  made  for  the 
proceeds,  stated  a  cause  of  aetion. — ^Firat  Nat.  Bank  of  Galata  t. 
Montana  Emporium  Co.,  584. 

Intoxicating  Liquors — Search-warrant — Complaint — Insuffieiencj  —  Consti- 
tution. 

17.  B.fMf  on  application  for  writ  of  prohibition,  that  a  complaint 
filed  in  the  district  court  uiider  the  Prohibition  Bnforeement  Act 
(Chap.  143,  Laws  of  1917),  stating,  in  the  form  of  a  conclusion, 
that  affiant  "has  probable  cause  to  beliere  and  does  believe"  that 
on  a  given  daj  intoxicating  liquors  were  being  unlawfully,  pos- 
sessed, kept,  eicy  on  certain  premises,  was  insufficient  to  pve  the 
district  court  or  judge  jurisdiction  to  issue  a  search-warrant. — State 
ex  rel.  Samlin  v.  District  Court,  600. 

Same — Search-warrants — Complaint — Facts  to  be  Stated. 

Id.  On  application  to  a  district  judge  for  a  search-warrant  under 
section  7  of  the  Prohibition  Enforcement  Act,  the  facts  upon  whidi 
it  is  made  must  be  stated  under  oath,  whereupon  it  becomes  bis 
duty  to  determine  their  sufficiency  to  show  probable  cause  for  its 
issuance,  without  reference  to  the  opinion  or  belief  of  the  applicant 
in  that  regard.— State  ex  rel.  Samlin  y.  District  Court,  600. 

Same — Complaint — Hearsay  and  Bumor  Insufficient. 

19.  To  meet  the  requirements  of  the  constitutional  guaranty  against 
unreasonable  searches  and  seizures  and  of  the  sections  of  the  Re- 
vised Codes  upon  the  same  subject,  the  affidavit  or  complaint  upon 
which  a  search-warrant  is  asked  under  the  Prohibition  Enforcement 

^       Act  must  -be  based  upon  something  more  tangible  than  mere  kearsay 
or  rumor. — State  ex  rel.  Samlin  v.  District  Court,  600. 

POLICE  OFFICERS. 
Illegal  removal, — see  Cities  and  Towns,  1-^. 

POSSESSION. 
Of  land — ^When  implied, — see  Conversion,  3. 

PRESUMPTIONa 
Of   innoeence, — see   Criminal  Law,   27. 

Prior  conviction — Identity  of  person  charged  with  crime — Erroneous  In- 
struction,— see  Criminal  Law,  27. 

That  official  duty  has  been  performed, — see  Burden  of  Proof,  4b 

Contracts-r-Statute  of  Frauds — Presumption  on  Appeal. 

1.  A  contract  which  must  have  been  in  writing  in  order  to  be 
effective  will  be  presumed  on  appeal  to  have  been  u  writing,  nothing 
to  the  contrary  appearing  in  the  record. — Hurley  v.  Great  I^lUs  Base- 
ball Assn.,  21. 

Statutes — Constitutionality. 

2.  The  constitutionality  of  a  statute  is  v^rvma  fade  presusMd. — State 
ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

Principal  and  Agent — Knowledge  of  Agent  Imparted  to  PrincipaL 

3.  The  presumption  that  an  agent  has  imparted  his  knowledge  to 
his  principal  does  not  arise  where  the  agent  is  acting  in  his  own  or 


Principal  and  Agent.  677 

another's  intereflt,  and  advereelj  to  that  of  his  principal,  and  par-, 

ticularly  where   the   agent   is   not   acting  as  agent,  but  openly  and 

avowedly  for  himself. — Comerford,  Admx.,  ▼.  United  States,  P.  ft  G. 
Co.,  243. 

Instructions — One  Correct,   Another   Incorrect — ^New   Trial. 

4.  Where  the  trial  court  gave  instructions  to  the  juxy  upon  a 
material  point,  one  of  which  was  correct  and  the  other  incorrect, 
the  supreme  court  will  not  presume  that  the  jury  followed  the  cor- 
rect one,  but  will  reyerse  the  judgment  and  order  a  new  trial.— 
Wells  ▼.  Waddell,  486. 

Personal    Injuries — ^Master  and  Servant — Improper  Appliances. 

5.  In  an  action  by  an  employee  against  his  employer  for  injuries 
sustained  during  the  course  of  his  employment  because  of  improper 
appliances,  the  presumption  is  that  the  employer  used  ordinary 
care  in  supplying  his  employee  with  suitable  instrumentalities  with 
which  to  work,  and  that  the  appliance  alleged  to  have  been  de- 
fective was  not  so,  and,  if  it  was,  that  defendant  had  no  notice  of 
its  deficiency  and  was  not  negligently  ignorant  thereof. — Markarites 
T.  Chicago,  M.  ft  St.  P.  By.  Co.,  493. 

PRINCIPAL  AND  AGENT. 

Beal    Property — ^Vendor    and    Purchaser — Evidence    Insufficient    to    Show 
That  Party  Making  Sale  was  Agent  of  Owner. 

1.  Plaintiff,  owner  of  agricultural  lands,  entered  into  a  contract 
with  a  corporation  for  their  sale,  under  the  terms  of  which  it  could 
sell  portions  thereof,  subject  to  mortgage  running  to  plaintiff,  he  to 
make  conveyance  upon  fulfillment  of  certain  conditions.  The  corpo- 
ration defaulted  and  the  contract  was  terminated.  Thereafter  G.,  its 
former  agent,  made  a  contract  with  plaintiff  whereby  the  latter 
agreed  to  make  conveyance  to  any  purchaser  G.  might  secure  for 
portions  of  the  land  upon  compliance  with  the  terms  and  conditions 
under  which  the  land  had  originally  been  sold  to  the  corporation. 
G.  thereupon  contracted  with  defendant  for  the  sale  of  160  acres,  G. 
agreeing  to  do  certain  things,  in  the  performance  of  which  he  failed. 
I^fendant  made  partial  payments,  and  defaulted  in  the  rest,  because 
of  G.'s  failure  \o  perform.  Plaintiff  (the  owner)  brought  action  to 
foreclose.  Defendant  set  up  his  contract  with  G.,  and  asked  for  a 
cancellation  of  his  notes  and  mortgage,  because  of  its  breach.  The 
court  found  that  G.  was  plaintiff's  agent  in  G.'s  traneactions  with 
defendant  and  decreed  cancellation  as  prayed.  Evidence  reviewed, 
and  held  that  G.  was  neither  the  actual  nor  ostensible  agent  of 
plaintiff,  and  that  plaintiff,  not  having  assumed  to  fulfill  G.'Ib  obli- 
gations in  his  contract  with  defendant,  could  not  be  held  respon- 
sible for  G.'s  failure  to  perform. — Hartt  v.  Jahn,  173. 

€ame — ^Brokers — Contracts — Statute   of   Frauds. 

2.  Under  sections  5017,  subdivisions  5  and  6,  and  5424,  Bevised 
Codes,  any  contract  conferring  upon  an  agent  or  broker  authority  to 
make  a  sale,  or  to  contract  to  make  a  sidci  of  real  estate  must  be  in 
writing. — Hartt  v.  Jahn,  173. 

Ostensible  Agent — ^Definition. 

3.  To  constitute  one  an  ostensible  agent,  the  party  sought|lo  be  held 
as  principal  must,  by  reasons  of  some  act  or  want  of  orouiary  care 
on  his  part,  have  led  the  other  party  to  believe  he  was  his  agent,  even 
though  not  actually  employed  by  him. — ^Hartt  v.  Jahn,  173. 

Ostensible    Agent — Evidence — Insufficiency. 

4.  Bel3,  that  the  facts  that  plaintiff,  in  a  letter  to  a  bank,  inclosed 
with  the  deed,  notes  and  mortgage  to  be  executed  by  defendant,  the 
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snpplemental  «ontract  between  G.  and  defendant,  tbat  it  was  do- 
livered  to  him  with  the  deed  and  that  plaintiff  did  not  thereafter 
repudiate  the  contract,  did  not,  under  the  cireumatances,  amount  ^  to 
a  holding  out  of  G.  as  his  agent  so  as  to  make  it  binding  upon  him- 
self.— Hartt  y.  Jahn,  173. 

Vendor  and  Purchaser — Nonliability  of  Vendor  on  Contract  of  Another. 

5.  The  mere  facts  that  the  supplementary  executory  contract  be- 
tween G.  and  defendant  was  given  as  a  part  consideration  for  the 
purchase  of  the  land  from  plaintiff,  and  that  he  received  the  pur- 
chase price,  did  not  make  the  latter  liable  for  nonperformance  of 
its  provisions,  upon  the  theory  that  he  who  takes  the  benefits  most 
assume  the  burdens  as  well. — ^Hartt  v.  Jahn^  173. 

Knowledge  of  Agent  Imparted  to  Principal — ^Presumptions. 

6.  The  presumption  that  an  agent  has  imparted  his  knowledge  to 
his  principal  does  not  arise  where  the  agent  is  acting  in  his  own  or 
another's  interest,  and  adversely  to  that  of  his  principal,  and  par- 
ticularly where  the  agents  is  not  acting  as  agent',  but  openly  and 
avowedly  for  himself.-— Comerford,  Admx.,  v.  United  States  F.  ft  Q. 
Co.,  243. 

PRINCIPAL  AND  SURETY. 
Bee,   also,   Contracts,   11;    Reformation   of  Instruments,   5. 

Action  on  Bond — Parties. 

1.  In  an  action  on  a  bond  executed  jointly  by  the  principal  and  a 
surety  company  it  was  optional  with  plaintiff  to  proceed  against 
either  or  both  of  the  obligors,  but  where  it  was  also  sought  to  re- 
form the  contract  and  the  surety  moved  that  the  principal  be  served 
with  process,  it  was  error  to  deny  the  motion. — Comerford  v.  United 
States  F.  &  G.  Co.,  243. 

PROBATE    PROCEEDINGS. 
Sfie   Estates    of   Deceased    Persons;    Wills. 

PROHIBITION. 

See,  also.  Intoxicating  Liquors,  8. 

When  Writ  Does  not  Lie. 

1.  The  writ  of  prohibition  may  issue  only  where  there  is  no  plain, 
speedy  or  adequate  remedy  in  the  ordinary  course  of  law;  hence 
where  plaintiff  had  an  appeal  from  a  final  judgment  of  the  district 
court  declaring  forfeited  liquors  claimed  by  him  seized  under  the 
Prohibition  Enforcement  Act,  he  was  not  entitled  to  the  writ  to  stay 
further  action  in  the  proceeding. — State  ex  rel.  Barnes  y.  District 
Court,  491. 

PROMISSORY  NOTES. 

Secured  by  mortgage,  failure  to  introduce  in  action  in  conversion — ^Non- 
suit,— see  Conversion,  1. 

Bills  and  Notes — Execution  of  New  for  Old — Effect. 

1.  Execution  of  new  notes  and  mortgage  security  therefor  upon  snr- 
rend^  and  cancellation  -of  the  first  notes  does  not  have  the  effect 
of  e*inguishing  the  existing  indebtedness,  but  merely  extends  the 
time  of  payment. — White  v.  Hulls,  98. 

Negotiable   Instruments  Act — Defenses — Suretyship. 

2.  Held,  that  the  Uniform  Negotiable  Instruments  Act  (Rev.  Codes, 
sees.  5842-6037),  supersedes  the  law  of  suretyship  (/d.,  sees.  5680- 
5693)  as  theretofore  applicable  to  negotiable  instruments,  and  that 
therefore  one  who  signed  a  note  as  maker  bound  himself  absoluteJly 
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to  pay,  tbougli  in  fact  but  an  accommodation  makar,  and  could  ^ot 
escape  liability  to  a  holder  in  due  course  under  a  plea  of  having 
been  a  surety  only. — ^Merchants'  National  Bank  of  Billings  t.  Smith, 

aso. 

Same — ^Defense  not  Available. 

3.  The  defense  that  an  extension  of  time  has  been  granted  to  the 
principal  debtor  on  a  negotiable  note  without  the  consent  of  the 
surety  is,  under  the  above  Act,  available  only  to  one  secondarily 
liable  thereon. — ^Merchants'  National  Bank  of  Billings  v.  Smith,  280. 

Same — ^Liability    of    Accommodation   Maker. 

4.  Defendant,  an  accommodation  maker>  was  primarily  liable  on 
the  note,  though  the  payee  bank,  at  the  time  it  took  the  instrument, 
knew  that  he  was  lending  his  name  to  his  comaker,  and  was  not 
discharged  from  liability  by  the  act  of  the  bank  in  releasing  mort- 
gage security  furnished  by  the  latter,  without  his  (defendant's) 
knowledge  or  consent. — Merchants'  National  Bank  of  Billings  v. 
Smith,  280. 

Same — Scope  of  Act. 

5.  The  Uniform  Negotiable  Instruments  Act  deals  with  negotiable 
instruments  only  so  long  as  they  are  in  the  hands  of  holders  in  due 
course;  if  in  other  hands,  they  are  subject  to  the  same  defenses  as 
if  non-negotiable. — ^Merchants'  National  Bank  of  Billings  v.  Smith, 
280. 

Same— Payee  Prima  Fade  Holder  in  Due  Course. 

6.  Held,  that  the  payee  of  a  negotiable  promissory  note,  in  pos- 
session of  it,  is  a  prima  fade  holder  in  due  course  within  the  mean- 
ing of  the  Uniform  Negotiable  Instruments  Act,  negotiation  by  in- 
dorsement and  delivery  not  being  necessary  to  constitute  one  a  holder 
in  due  course. — Merchants'  National  Bank  of  Billings  v.  Smith,  280. 

PROMOTERS. 
See   Corporations,  2-7. 

PUBLIC    INDEBTEDNESS. 
See    Bonds;    Constitution,    9;    Statutes    and    Statutory    Construction,    28. 

PUBLIC  LANDS. 

Decisions   of  Land  Department — Review  by  Courts. 

1.  While  the  decision  of  the  federal  land  department  upon  a  ques- 
tion of  fact  in  determining  conflicting  claims  arising  over  public 
lands,  in  the  absence  of  fraud,  is  conclusive  upon  the  courts,  its 
construction  of  the  law  is  not  binding  when  called  in  question  in 
a  proper  judicial  proceeding. — Reagan  v.  Boyd,  453. 

Price — Statutes — Construction. 

2.  By  Article  XI  of  the  Treaty  of  1855  with  the  Flathead  Indians 
certain  lands  in  the  Bitter  Root  Valley,  Montana,  were  tentatively 
set  apart  for  Indian  reservation  purposes.  By  Act  of  July  2,  1864 
(13  Stat.  765),  every  alternate  section  of  public  land  along  the 
line  of  the  Northern  Pacific  Railroad  not  reserved  was  granted  to 
the  company.  Section  2357,  United  States  ^Revised  Statutes  of  1873 
and  1878  (being  a  compilation  of  previous  Acts  fixing  the  price 
of  public  land  per  acre),  fixed  the  price  at  $1.25,  and,  by  a  proviso, 
the  price  of  land  for  the  alternate  sections  not  granted  by  railroads, 
at  $2.50  per  acre.  By  Act  of  June  5,  1872  (17  Stat.  226),  fifteen 
townships  of  the  land  reserved  for  Indian  purposes  by  the  Treaty 
of   1855   were   thrown    open   to   entry   at   $1.25   per   acre.    In   1908 
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defendant's  predecessor  made  entry  of  a  tract  of  land  ombraeod 
within  the  boundaries  of  the  fifteen  townships,  paid  $1.25  per  aere, 
and  received  a  receiver's  certificate.  This  entiy  was  canceled  by 
the  commissioner  of  the  general  land  office  because  of  the  refusal 
of  the  entrjrman  to  pay  $1.25  additional,  he  holdinc  that  the  price 
fixed  by  the  proviso  in  section  2357  and  not  that  fixed  by  the  Act 
of  1872  was  controlling.  Eeld^  in  an  action  to  qiiiet  title  by  the 
successor  of  the  second  entryman,  who  paid  $2.50  per  acre  for  the 
land  and  received  patent,  that  since  none  of  the  land  set  apart  by 
the  treaty  for  Indian  uses  passed  by  the  grant  to  the  railroad  com- 
pany, there  were  no  alternate  kections  within  the  tract  to  which  the 
minimum  price  of  $2.50  per  acre  fixed  bv  the  proviso  in  section  2357 
could  apply,  that  therefore  the  price  of  $1^5  fixed  by  the  Act  of 
1872  was  controlling,  and  hence  that  the  ruling  of  the  commissioner 
of  the  land  office  was  erroneous  and  the  judgment  of  the  district 
court  in  favor  of  defendant  correct. — ^Beagan  v.  Boyd,  45S. 

Patent  Wrongfully  Obtained — Trusts. 

3.  Where  one  has  wrongfully  obtained  patent  to  lands  whieh  ia 
equity  and  good  conscience  should  have  been  granted  to  another, 
the  patentee  and  those  holding  under  him  with  knowledge  of  the 
facts  will  be  held  trustees,  for  the  use  and  benefit  of  the  equitable 
owner  and  required  to*  make  appropriate  transfer  to  him. — ^Beagan  T. 
Boyd,  453. 

PUBLIC  RECORDS. 
Definition — Admissibility  in  evidence, — see  Evidence,  1-S. 


PURCHASER  FOB  VALUE. 
Of  mortgaged  chattels — Who  is  not, — see  Mortgagee^  4. 

QUIETING   TITLE. 
See  Mines  and  Mining,  1--6. 

■ 
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Injuries   to   employee, — sqo   Personal   Injuries,  24-26. 

Injuries  to  passenger, — see  Personal  Injuries,   1-4. 

Injuries  to  passenger  riding  on  freight  train  on  regular  ticket,— see  Per- 
sonal Injuries,  6-8.  ^ 

Killing  of  thoroughbred  livestock — Value — Evidence, — see   Evidence,  10. 

Railroad  crossing  accident, — see  Personal  Injuries,  10-14. 

Driving  Automobile  Over  Railroad  Crossing  Without  Taking  Precaution 
— Contributory  Negligence. 

1.  Held,  that  nonsuit  was  properly  granted  where  it  appeared  that 
plaintiff,  who  on  approaching  a  city  railway  crossing  in  an  automobile 
at  night,  had  stopped  to  permit  a  freight  train  to  pass  and  then, 
without  looking  in  the  opposite  direction  to  see  if  a  train  was  coming 
from  there,  drove  on,  was  struck  and  injured,  he  having  been  guilty 
of  contributory  negligence  in  failing  to  exercise  the  care  which  an 
ordinarily  prudent  man  would  have  exercised  under  like  circumstances. 
George  v.  Northern  Pac.  Ry.  Co.,  162. 

Livestock  Shipments — Injury   in   Transit — ^Evidence — Admissibility. 

2.  In  an  action  against  a  carrier  for  damages  to  livestock  in  transit, 
one  allegation  of  the  complaint  being  that  the  cattle  were  injured, 
after  resting,  by  reason  of  the  use  of  dogs  in  reloading,  evidence  of 
the  icy  condition  of  the  ground  was  admissible  to  show  that  while 
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being  dogged  tliej  slipped  and  fell  on  the  ice. — ^Bognefls  t.  Northern 
Pacific  By.  Co.,  373. 

Same — Contract — Copies — Secondary    Evidence — When    Inadmissible. 

3.  Refusal  to  permit  a  carbon  copy  of  a  livestock  shipping  contr^t 
to  be  introduced  in  evidence  because  a  foundation  had  not  been 
laid  for  the  introduction  of  secondary  evidence  was  proper  where 
such  oopy  was  incomplete  in  that  the  signature  of  the  shipper  was 
missing  therefrom  because  of  the  fact  that  at  the  time  the  contract 
was  made  the  carbon  sheet  had  been  so  placed  as  not  to  cover  the 
spi^  left  for  his  signature,  which  omission  was  later  supplied  by 
defendant's  agent  writing  in  the  name  of  plaintiff,  and  where  it 
appeared  that  the  original  was  in  defendant's  possession. — ^Bogness  ▼. 
Northern  Pacific  By.  Co.,  373. 

Same — Inadequate   Watering   Facilities — Burden   of   Proof. 

4.  In  an  action  by  a  shipper  of  livestock  for  damages  claimed  to 
have  been  sustained  by  the  negligent  failure  of  the  railroad  com- 
pany to  furnish  watering  facilities  in  one  out  of  five  pens  into  which 
the  cattle  were  unloaded  for  rest,  feed,  etc.,  the  stock  being  accom- 
panied by  himself  and  another  as  caretakers,  the  burden  of  showing 
breach  of  defendant's  duty  in  that  regard  was  upon  plaintiff. — 
Kirby  v.  Oregon  Short  Line  B.  B.  Co.,  425. 

Same^Negligence — ^Proximate  Cause — ^Definition. 

5.  The  proximate  cause  to  which  plaintiff's  injury  in  a  negligence 
ease  is  traceable  and  for  the  resultant  damage  flowing  from  which 
only  defendant  can  be  held  liable  is  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new,  independent  cause,  pro- 
duces the  injury  and  without  which  it  would  not  have  occurred.-^ 
Kirby  v.  Oregon  Short  Line  B.  B.  Co.,  425. 

Same — Inadequate  Watering  Facilities — Contributory  Negligence. 

6.  Plaintiff's  cattle  were  unloaded  in  five  pens,  four  of  which  only 
were  provided  with  watering  facilities.  With  knowledge  that  the 
cattle  in  the  fifth  pen  had  not  been  watered  and  without  effort  on 
his  part  to  see  that,  they  were  watered  before  reloading,  he  per- 
mitted them  to  be  reloaded  and  transported  to  the  end  of  a  thou- 
sand mile  journey  without  water.  Held,  that  plaintiff's  gross  negli- 
gence in  failing  to  see  that  they  received  water  was  the  proximate, 
and  the  defendant's  breach  of  duty  the  remote,  cause  of  the  loss 
suffered  by  him,  and  that  therefore  he  could  not  recover. — Kirby  v. 
Oregon  Short  Line  B.  B.  Co.,  425. 

Same — Separate    Causes    of    Action — ^Failure    to    Segregate    Damages — 
Effect. 

7.  Where  plaintiff  claimed  injury  to  his  cattle  occasioned  by  two 
causes,  and  in  his  evidence  testified  that  their  value  was  lessened 
to  the  extent  of  twenty  dollars  a  head  without  segregating  the 
damages  occasioned  by  each,  and  defendant  could  be  held  liable  for 
damages  flowing  from  one  of  such  causes  only,  the  jury  were  in 
no  position  to  determine  the  extent  of  its  liability. — Kirby  ▼.  Ore- 
gon Short  Line  B.  B.  Co.,  425. 

Same — Delay  in  Transportation — Evidence — Custom. 

8.  In  an  action  for  damages  to  livestock  due  to  delay  in  trans- 
portation, evidence  that  in  shipments  .  comprising  ten  ears  or  more 
it  is  customary  to  give  the  shipper  a  "stock  run,"  meaning  that 
the  cars  are  attached  to  a  train  which  stops  only  for  water,  coal 
and  change  of  engines  and  crews,  was  properly  admitted  for  the 
purpose  of  assisting  the  jury  in  determining  whether  the  shipment 
had  been  transported  with  reasonable  dispatch,  and  was  not  ren- 
dered inadmissible  by  the  fact  that  the  contract  of  shipment  was 
silent    as   to   such   custom,   and   the   complaint   contained   no   allega- 
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tion    that   it    had    been    entered    into    with    that   etustom   in   view.—* 
Bice  V.  Chicago,  M.  &  St.  Paul  By.  Co.,  570. 
Same — Measure  of  Damages'— Instruction. 

9.  An  instruction  t^t  the  measure  of  damages  was  the  differeBee 
between  the  fair,  reasonable  market  value  of  the  livestock  if  de- 
livered at  destination  without  negligent  delay,  and  what  their  rea- 
sonable market  value  was  at  the  time  they  were  delivered  in  the 
condition  in  which  they  were  then,  held  proper  under  the  plead- 
ings and  proof. — Bice  v^  Chicago,  M.  &  St.  Paul  By.  Co.,  570.. 

Same — Damages — Ownership   of   Claim — Assignment   for   Purpose   of  Sail 
— Immaterial  Variance. 

10.  Held,  that  the  variance  between  plaintiff's  allegation  asserting 
ownership  of  a  claim  for  damages  to  livestock,  by  reason  of  an 
assignment  of  it  to  him  by  the  owner  thereof,  and  evidoice  to 
the  effect  that  such  owner  had  merely  assigned  the  claim  to  plaia- 
tiff  for  the  purpose  of  suit  and  collection,  reserving  in  himself  the 
beneficiary  interest  in  the  result  of  the  action,  was  immaterial  and 
not  one  of  stibstance,  the  defendant  not  having  been  prejudiced  in 
its  defense  by  the  fact  that  plaintiff  held  only  a  limited  and  not  tke 
actual  ownership  of  the  thing  in  action. — Bice  v.  Chicago,  M.  4b  St. 
Paul  BJ^.  Co.,  570. 

BEAL   PBOPEBTT. 
See,  Also,  Ejectment;   Leases;   Mortgages. 

Classification    of    agricultural    lands — ^Unconstitutionality    of    Act, 
Constitution,    8. 

Contracts   of  sale — Breach — ^Bemedy   provided   in  eontxact   exclaaive,' 
Contracts,    1. 

Sales, — see  Contracts;  Principal  and  Agent. 

BECIOBD  ON  APPBAIa 

Exhibits,   how   made   part   of, — see   Appeal   and   Error,   15. 

From  judgment,  must  contain  copy  of  judgment, — see  Appeal  and  Error, 
22. 

From   new  trial  order — Must  contain  judgment, — see  Appeal  and  Error, 
18,   19,  23. 

From  order  overruling  motion  to  set  aside  default, — see  Appeal  aad  Er- 
ror, 26. 

BEFOBMATION    OP    INSTBUMENTS. 

Appeal — ^Theory  of  Case, 

1.  Where  plaintiff  in  an  action  on  a  fire  insurance  policy  proceeded 
in  the  district  court  upon  the  theory  that  reformation  of  the  policy 
was  necessary  to  enable  him  to  recover,  he  could  not  on  appeal 
change  his  former  theory  and  urge  that  recovery  could  be  had  with- 
out reformation  of  the  instrument. — Hoskins  v.  Scottish  U.  &  N. 
Ins.  Co.,  50. 

Mistake  must  be  Mutual. 

2.  Beformation  of  a  contract  cannot  be  had  unless  it  appears  that 
the  contract  as  actually  written  does  not  express  the  contract  as 
understood  and  agreed  upon  by  both  parties  at  the  time  it  was 
negotiated, — the  mistake  must  have  been  mutual. — Hoskins  t.  Scot- 
tish U.  &  N.  Ins.  Co.,  50. 

Evidence — InsuflSciency. 

3.  In  an  action  for  reformation  of  a  fire  insurance  poliey,  and 
recovery  thereon   after  reformed,  evidence   reviewed   and   held  insuffi- 
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cient  to  warrant  a  finding  that  plaintiff  and  defendant's  agent  both 
understood y  at  the  time  it  was  written,  that  it  should  cover  the  eon- 
tents  of  two  buildings,  one  of  which  was  destroyed  by  fire. — Hos- 
kins  v.  Scottish  T7.  ft  N.  Ins.  Co.,  50. 

Burden  of  Pioof. 

4.  In  an  action  to  reform  an  instrument,  the  burden  of  proving  that 
the  mistake  relied  upon  for  reformation  was  mutual  was  upon 
plaintiff.— Hoskins  v.  Scottish  U.  &  N.  Ins.  CJo.,  50. 

Surety — ^Bonds — ^Parties. 

5.  In  an  action  on  a  bond  executed  jointly  by  the  principal  and 
a  surety  company  it  was  optional  with  plaintiff  to  proceed  against 
either  or  both  of  the   obligors,  but  where  it  was  also  sought  to  re- 

\  form  the  contract  and  the  surety  moved  that  the  principal  be  served 
with  process,  it  was  error  to  deny  the  motion. — Comerford  v.  United 
States  F.   &   G.   Co.,   243. 

Evidence — Insufficiency.  ^ 

6.  Under  the  terms  of  a  bond  the  surety  was  required  to  pay  the 
amount  of  a  judgment  if  its  principal  should  fail  to  take  an  appeal 
to  the  supreme  court.  The  appeal  was  taken.  In  an  action  by  the 
obligee  to  recover  on  the  bond,  reformation  of  the  instrument  was 
asked  so  as  to  hold  the  surety  liable  in  the  event  of  the  affirmance 
of  the  judgment.  Evidence  reviewed  and  held  insufficient  to  warrant 
reformation. — Comerford  v.  United  States  F.  4b  G.  Co.,  243. 

Mistake. 

7.  Where  a  mistake  in  an  instrument  was  unilateral,  i.  e.,  inade  only 
by  one  party  to  it,  and  not  mutual,  nor  one  of  which  the  other  party 
to  it  knew  or  suspected,  reformation  does  not  lie. — jComerford  v. 
United  States  F.  &  G.  Co.,  243. 

(Extent  of  Bemedy. 

8.  The  purpose  of  the  equity  of  reformation  is  not  to  make  a  new 
agreement,  but  to  establish  and  perpetuate  the  true  one,  and  courts 
cannot  insert  a  provision  which  was  omitted  with  the  consent  of  the 
party  asking  reformation,  although  such  consent  was  given  in  reli- 
ance on  an  oral  promise  of  the  other  party  that  the  omission  should 
not  make  any  difference. — Comerford  v.  United  States  F.  &  G.  Co., 
243. 

Scope  of  Remedy. 

9.  Beformation  of  an  instrument  will  not  be  decreed  on  the  ground 
of  mistake  unless  the  real  intent  of  the  parties  is  satisfactorily  shown 
and  the  party  seeking  relief  was  free  from  culpable  negligence.-— 
Comerford  ▼.  United  States  F.  ft  G.  Co.^  243. 

REMEDIES. 

See,  also.  Writs. 

Provided  in  contract  of  sale  of  realty  exclusive, — see  Contracts,  1. 
Settlement  of  partnership   affairs,  provided   for  in  ^  agreement,  exclusive, 

when, — ^see  Accounting,  3. 
Temporary  injunction  too  broad, — see  Mines  and  Mining,  6. 

BULES. 
Failure  of  master  to  adopt,— see  Personal  Injuries,  35. 
Of  supreme  court — ^Briefs— Compliance  necessary, — see  Briefs,  1,  8, 

SALES. 
See  Contracts;   Principal  and  Agent. 
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SE'ABCHES  AND  SEIZUBES. 
Bee  Intoxicating  Liquors,  2-10. 

SEABCH-WABRANTS. 
See  Intoxicating  Liquors,  2-10. 

SEDITION. 
See  Criminal  Law,  15-26;  2d-86. 

SPECIAL  INTBRBOGATOEIBS. 
Number  and   form — Discretion, — see   Wills,  5. 
Befusal  to  submit,  in  equity  case, — ^see  Equity,  1. 

SPECIFICATION   OF   EREtOB. 
When  too  general, — see  Appeal  and  Error,  20,  21. 

SPECIFIC   PERFORMANCE, 

Oral  Contracts — Quantvm  of  Proof. 

1.  To  warrant  specific  performance  of  a  contract  resting  in  parol  it 
must  be  definite  and  certain  in  terms,  free  from  all  ambiguity,  and 
so  clearly  proven  as  to  satisfy  the  court  that  it  constitutes  the  actual 
agreement  between  the  parties,  excluding  mere  hearsay  or  OTidenee 
01  declarations  to  mere  strangers  to  the  transaction  in  chance  conver- 
sations which  the  witness  had  no  reason  to  rpcoUect  from  interest  in 
the  subject  matter  and  which  may  have  been  inperfectly  heard  or 
inaccurately  remembered. — Wilbum  v.  Wagner,  386. 

Oral  Contract  of  Deceased  Person — Evidence— ^Insufficiency. 

2.  Evidence  in  an  action  for  specific  performance  of  an  oral  ante- 
nuptial agreement  alleged  to  have  been  made  some  thirty-five  years 
prior  to  trial  between  plaintiff's  mother  and  testator,  whereby  the 
latter  agreed  to  devise  to  plaintiff  a  child's  part  in  his  estate,  re- 
viewed, and  held  not  of  that  clear  and  convincing  character  required 
to  justify  decree  in  her  favor  as  against  declarations  contained  in 
testator's  last  will  and  testament. — ^Wilbum  t.  Wagner,  386. 

Discretion. 

3.  Specific  performance  will  be  decreed  only  in  the  sound  discretion 
of  the  trial  court  and  not  as  a  matter  of  course. — ^Wilbum  t.  War- 
ner, 380. 

STATE  BONDS. 
See  Bonds. 

STATE  TBEASUBY  NOTES. 
Constitutionality  of  statute  authorizing, — see  Constitution,  10. 

.STATUTE  OF  FBAUDS. 
Presumption  on  appeal, — see  Presumptions,  1. 

Principal  and  Agent — Brokers — Contracts. 

1.  Under  sections  5017,  subdivisions  5  and  6,  and  5424,  Revised 
Codes,  any  contract  conferring  upon  an  agent  or  broker  authority  to 
make  a  sale,  or  to  contract  to  make  a  sale,  of  real  estate  must  be  in 
writing. — Hartt  v.  Jahn,  173. 
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Landlord  and  Tenant — ^Leases — Assignment — Perfoimance — Effect. 

2.  Perfonnanee,  partial  or  complete,  under  an  assignment  of  a  lease 
for  a  term  exceeding  one  year,  invalid  because  not  in  writing,  takes 
the  case  out  of  the  statute  and  renders  the  tenant  liable  according 
to  its  terms. — 'W'ells  v.  Waddell,  436. 

Purpose. 

3.  The  statute  of  frauds  is  not  intended  to  cloak  fraud,  but  to 
prevent  it,  its  aim  being  to  avoid  the  assertion  of  claims  which  from 
their  nature  should  be  evidenced  by  an  instrument  in  writing  signed 
by  the  party  to  be  charged  or  his  agent  duly  authorized. — ^Welia  t, 
WaddeU,  436. 

STATUTES. 
(List   of   Statutes  of   Montana  Cited  or  Commented  upon.) 

Laws  of  1903. 

Chapter   119    (Personal  Property— Taxation) 697 

Chapter  121    (Uniform  Negotiable   Instruments  Act) 289 

Revised  Codes   of  1907. 

Sections  82-92     520 

Sections  93-94    520 

Section   107 91 

Section   109     71,  89 

Section   110    71  et  $eq. 

Section    111   , 71  et  $eq. 

Section   112   88  et  seq. 

Section    170 567 

Section    181    567 

Section  226    558 

Section   375    526 

Section   648 83 

Section    2030    - 531 

Section   2283    -*» 

Sections  2283-2296    ^^ 

Section   2284    46  et  seq. 

Section   2292    47 

Section    2293    47 

Section    2510    598 

Section    2517    598 

Section   2657    598 

Section   2661     : 599 

Sections  2683,  2684 598 

Section   2684    597 

Section   2759  189 

Section    2933    567 

Sections  3308,  3309 334  et  $eq. 

Section   3677    229 

Section   3679    229 

Section    3822    537 

Section   3835    482 

Sections  3853,  3854  485 

Section    3894    484 

Section   4612    > 441 

Section   4632 537 

Sections  4958-4960    489 

Section    5001 103,  153 

Section   5017    393 
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Section  5017,  subdivisions  5,   6 181 

Section  5018 140 

Section  5019    140 

Section  5025     '. 103,  259 

Section  5027    19,  103,  259 

Sections  5027,  5028   155 

Section  6028    259 

Section  5030    20,  155 

Section  5031    151 

Section  5032    155 

Section  5036    155 

^    Section  5037    155,  259 

Section  5067    28 

Section  5082    20 

Section  5083    20 

Section  5097 538 

Sectipn  5300     113,  114 

Section  5418    182 

Section  5424    181 

Section  5432    182 

Sections  5427,    5428    478 

Sections  5680-5693     288 

Section  5737    450 

Sections  5842-6037    289 

Section  5843    290,  293 

Section  5844     289,  291 

Section  5862    294 

Section  5877    291 

Section  5878    .' 296 

Section  5900    292 

Section  5906    292 

Section  5907    292 

Section  5967    291 

Section  5968   290  et  seq. 

Sectioiv  6049    423 

Section  6108    259 

Section  6128 593 

Section  6357    119 

Section  6478    , 582 

Section  6488 262 

Section  6491    252 

Section  6492    252 

Section  6496    460 

Section  6525,  subdivision  1 269 

Section  6532    » 370 

Section  6554    331 

Section  6556    331 

Sections  6585-6587    582 

Section  6589     96,     97 

Section  6593    382 

Section  6643    339 

Section  6647    339 

Section  6683    7 

Section  6684   5 

Section  6713    19 

Section  6714,   subdivision  6    204,  205 

Section  6719 204 

Section  6763 53 

Section  6766    53 
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Section   «799     361,  435 

Section    6877    450 

Section    6947    525 

Section    7098     '..... 449,  515 

Section    7098,  subdivision  a 222 

Section    7101    260 

Section    7102     253,  260 

Section    7114    435 

Section    7115     361,  435 

Section    7161    423 

Section    7214    516,  517 

Sections  7227,  7228 : 492 

Sections  7234-7249    * 520  et  seq. 

Section    7399    414 

Section    7412     415 

Section    7414 361 

Section    7432    514 

Section    7441    515 

Section    7442    517 

Section    7526    234,  237 

Section    7530    234 

Section    7532    234 

Section    7764    410 

Section    7767    410 

Section    7861    194 

Section    7876 316  et  seq. 

Section    7877    151 

Section    7890    , 124 

Section    7924,  subdivision  9  , 37 

Section    7941    383 

Section    7960    269 

Section    7962 452 

Section    7962.    subdivision    15 269 

Section    7962,   subdivision    25    364 

Section    7967    44I 

Section    8028    124,  194,  549 

Section   8036    423 

Section    8897    364 

Sections  9147-9149     362 

Section    9188    354 

Section   9200    .* 352 

Section    9208    352 

^  Section    9330    355 

^^ection   9353    467 

Section    9397    \  358 

Section    9403    \,  358 

Section    9463    358 

Sections  9668,    9669    548 

Sections  9676-9696 606  et  seq. 

Section    9677    606 

Section    9678    612 

Laws  op  1911. 

.Chapter      1    Section  8  (White  Slavery) 119  et  seq. 

Chapter    56  (Wage   Brokers) 418 

Chapter    57  (Cities  and  Towns— Police  Department) 333 

Laws  op  1913. 

Chapter     35   Section  3a   (Liquor  Licenses) 189 
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Chapter    66  (Initiative  and  Referendum) 74  et  Meq. 

Chapter    7 6  (Educational    Institutions) & 

Chapter    86  (Chattel   Mortgages) 593 

Page  570  (Primary  Election  Law) 520 

Page  593  (Corrupt  Practices  Act) 520  et  ceg. 

Laws  or  1915. 
(Chapter    96  (Workmen's  Compensation  Act) 310  et  Meq, 

Laws  or  1917. 

Chapter    40  (Executors  and  Administrators) 224 

Chapter    89  (Corporations)    484 

Chapter  143  (Pronibition  Enforcement  Act) 492,  607 


• 


Laws  of  1918,  Extba  Session. 
Cliapter    11  (Sedition)    351,465 

Laws  op  1919. 

(Jhapter    89,  Section  4  (Classification  of  Lands) •  159 

Chapter  101  (State   Vocational  School) T     d3 

Chapter  226  (New  Counties) 529 

Laws  or  1921. 

Chapter    13  (State   Treasury  Notes) 558 

Page  701  (State  Educational  Bonds) 70  et  eeq. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

United  States  statutes  fixing  price  of  public  land  construction,— flee  Pub- 
lic Lands,  2. 

Unconstitutionality  of  Land  Classification  Act, — see  Constitution,  8. 

Uniform  Negotiable  Instruments  Act, — see  Promissory  Notes,  2-6. 

Workmen's  Compensation  Act — Construction, — see  Personal  Injuries,  19-21. 

Mining  Claims — Location — Statutes — ^Effect  of  Amendments. 

1.  Ecidj  that  sections  2283  to  2296,  Revised  Codes,  modifying  to 
some  extent  the  requirements  of  the  law  with  relation  to  the  location 
of  mining  claims,  go  no  further  than  to  direct  the  courts  to  disre- 
gard defects  or  irregularities  in  the  posted  and  recorded  notice  and 
the  failure  to  do  any  of  the  other  acts  made  necessary  to  complete  a 
location,  when  it  appears  that  such  acts  have  in  fact  been  done  be- 
fore a  location  of  the  same  ground  has  been  made  by  another,  and 
do  not  excuse  the  performance  of  any  act,  even  though  the  subse- 
quent locator  has  notice  of  a  prior  location  which  does  not  comply 
with  the  statute. — Ringling  y.  Mahurin,  38. 

Statutes — Constitutionality — Presumptions. 

2.  The  constitutionality  of  a  legislative  enactment  is  prima  fatie 
presumed,  and  every  intendment  is  in  favor  of  upholding  it  unless  it 
appears  unconstitutional  beyond  a  reasonable  doubt. — State  ex  reL 
Bonner  v.  Dixon,  Governor,  58. 

Same-^Legislature— Powers — Constitutional  Limitations. 

3.  The  declarations  of  the  Constitution  are  conclusive  upon  fhe  leg- 
islature and  prevent  the  enactment  of  any  law  which  has  for  its  pur- 
pose the  extinction  or  limitation  of  the  powers  conferred  by  the 
constitutional  provisions.— State  ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

Initiative  Laws — ^Power^of  People — Constitutional  Limitations. 

4.  In  the  exercise  of  their  prerogative  to  initiate  laws  under  Article 
y,  section  1,  of  the  Constitution,  the  people  are  subject  to  the 
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eonstitutional  limitations  as  are  applicable  to  the  legislatiye  assembly. 
State  ez  rel.  Bonner  v.  Dixon,  Governor,  58. 

Legislature — People — Plenary  Powers. 

5.  In  so  far  as  the  Constitution  offers  no  restriction,  \  the  law-mak- 
ing body,  whether  it  be  th«  people  under  the  initiative  or  the  legis- 
lative assembly,  has  plenary  legislative  power. — State  ez  reL  Bonner 
V.  Dizon,  Governor,  58. 

Initiative  Laws — Constitution — "Appropriation"  Measures. 

6.  B,eldf  that  the  word  ^'appropriations"  used  in  section  1  of  Article 
y  of  the  Constitution  excluding  the  right  to  initiate  (or  refer)  laws 
relating  to  appropriations  from  the  power  of  the  people  in  their  law- 
making capacity,  means  the  setting  apart  of  a  portion  of  the  public 
funds  for  a  public  purpose,  or  a  specific  designated  fund  in  ewe  or 
for  which  provision  has  been  made,  it  not  being  necessary,  to  con- 
stitute a  valid  appropriation,  that  the  fund  be  then  in  the  treas- 
ury.— State  ex  rel.  Bonner  v.  Dixon,  Governor,  58.   • 

Same — State  Bond  Issues — Not  Appropriation  Measures. 

7.  B.tidf  that  moneys  raised  from  the  sale  of  state  bonds  for  a 
specified  purpose  and  placed  in  the  treasury  to  the  credit  of  a  par- 
ticular fund  is  not  an  "appropriation"  within  the  meaning  of  section 
1,  Article  Y,  of  the  Constitution,  and  that  therefore  Initiative 
Measure  No.  19,  providing  for  the  issuance  and  sale  of  bonds  the 
proceeds  of  which  are  to  be  used  for  the  construction,  repair,  etc,, 
of  <  buildings  at  the  state  educational  institutions,  etc.,  is  not  an 
appropriation  Act,  and  hence  was  not  excluded  from  the  legislative 
prerogative  of  the  people. — State  ex  rel.  Bonner  v.  Dixon,  Governor, 
68. 

Same. 

8.  Initiative  Measure  No.  19  is  self -executing,  and  an  appropriation 
of  the  moneys  placed  in  the  fund  created  by  it  is  not  requisite  as 
a  condition  precedent  to  their  being  paid  out  on  proper  warrant.^ 
State  ez  rel.  Bonner  v.  Dixon,  Governor,  58. 

Same — ^Bond    Issues-^Constitution — Sufficiency    of    Tax    Levy — Legislative 
Question. 

9.  The  fact  that  Initiative  Measure  19  is  indefinite  as  to  the  time 
during  which  it  shall  be  operative  and  the  tax  levy  provided  for  is 
limited,  ^Xd,  not  to  render  ;t  violative  of  section  2,  Article  XIII,  of 
the  Constitution,  the  (question  whether  the  tax  provided  for  prove  to 
be  sufficient  or  insufficient  to  pay  principal  and  interest  on  the  bonds 
being  one  addressed  to  legislative  action,  in  the  absence  of  an  affirm- 
ative showing  that  it  is  not  sufficient. — State  ex  rel.  Bonner  v.  Dixon, 
Governor,  58. 

Same — Constitution — Singleness  of  Subject. 

10.  ILeldy  that  Initiative  Measure  No.  19  does  not  contravene  the 
eonstitutional  provision  (Article  V,  section  23),  forbidding  the  enact- 
ment of  any  law  containing  more  than  one  subject  which  shall  be 
dearly  expressed  in  its  title. — State  ex  rel.  Bonner  v.  Dixon,  Governor, 
58. 

Same — Procedure— -Substantial  Compliance  Sufficient. 

11.  In  initiating  a  measure  under  the  power  reserved  to  the  people 
by  section  1,  Article  Y,  of  the  Constitution,  a  substantial  compliance 
with  the  legislative  direction  contained  in  the  provisions  of  sections  110 
and  111  of  the  Revised  Codes,  as  amended  by  Chapter  66,  Laws  of 
1913,  is  necessary. — State  ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

Same — Title — ^Limitation  as  to  Number  of  Words. 

12.  Held,  that  the  provision  of  section  110,  Revised  Codes,  as 
amended  that  the  title  for  an  initiated  measure  shall  not  exceed  one 
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hnndred  words,  has  reference  to  the  title  as  certified  by  tlie  secre- 
tary of  Btate  to  the  county  clerks  and  not  to  the  title  as  presented 
to  him  by  the  proponents  of  the  measure,  and  that  the  title  to 
Initiative  Measure  No.  19  meets  the  statutory  requirement. — State  ex 
rel.  Bonner  v.  Dixon,  Governor,  58. 

Same — Title  on  Ballot — ^Number  of  Words. 

13.  In  determining  whether  the  title  of  an  initiated  measure  as  it 
appears  upoja  the  ballot  contains  more  than  ten  words  contrary  to  the 
provision  of  section  111,  Bevised  Codes,  as,  amended,  the  words  '^For 

Initiative     Measure     No.    "     and     "Against     Initiative    Measure 

No.  **  must  be  excluded  from  computation. — State  ex  reL  Bonner 

v.  Dixon,  Governor,  58. 

Same — Title   on  Ballot — Technicalities. 

14.  Held,  that  the  fact  that  the  title  to  Initiative  Measure  No.  19 
on  the  ballot  submitted  at  the  election  contained  twelve  words,  if 
the  figures  "$5,000,000'*  be  counted  as  three  words,  reading  "five 
million  dollars,''  instead  of  ten,  as  required  by  amended  section  111, 
Bevised  Codes,  does  not  invalidate  it,  in  the  absence  of  a  showing 
that  the  electors  were  injured  or  deceived  by  the  technical  defect. — 
State  ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

Same — Petitions — Submitting  Arguments  Against — Time  for  Filing. 

15.  Under  section  112,  Revised  Codes,  the  time  for  placing  argu- 
ments with  the  secretary  of  state  for  publication  in  opposition  to 
an  initiative  measure  runs  from  the  date  of  the  completion  of  the 
filing  of  the  petitions  for  its  submission,  and  not  from  the  date  of 
the  governor's  proclamation. — State  ex  reL  Bonner  v.  Dixon,  Governor, 
58. 

Same — ^Petitions — InsuflSciency  of  Time  for  Filing  Arguments  in  Opposi- 
tion— ^Legislative    Question. 

16.  The  question  whether  sufficient  time  is  allowed  by  the  stetute 
(sec.  112f.  supra)  for  filing  arguments  in  opposition  to  a  proposed 
initiative  measure  is  one  addressed  to  the  legislative  department 
rather  than  to  the  judiciary. — State  ex  rel.  Bonner  t.  Dixon,  Governor. 
58. 

Same — Petitions  may  be  Filed  in  Sections. 

17.  Under  section  107,  Revised  Codes,  petitions  for  the  initiatioii 
of  a  measure  may  be  filed  in  sections  for  convenience  in  handling. — 
State  ex  rel.  Bonner  v.  Dixon,  Governor,  58. 

White  Slavery — Statute — Constitutionality — Title  of  Act. 

18.  Held,  that  Chapter  1,  Laws  of  1911,  known  as  the  "White  Slave 
Act,"  is  not  unconstitutional  as  violative  of  section  23,  Article  V, 
of  the  Constitution,  which  provides  that  the  title  of  an  Act  shaU 
not  embrace  more  than  one  subject. — State  v.  Pippi,  116. 

Statutes  Prescribing  New  Right  and  Remedy — Strict  Construction. 

19.  Under  the  doctrine  of  expressio  un-ws  est  exclitsio  alierius,  a 
statute  prescribing  a  new  right  and  a  particular  remedy  must  be 
strictly  construed  and  followed. — ^Page  V.  Npw  York  Realty  Co.,  305. 

Workmen's   Compensation   Act. — ^Liberal   Interpretation — ^Extent   of  Legie- 
lative  Direction. 

20.  The  legislative  direction  contained  in  section  24  (a)  of  the 
Workmen's  Compensation  Act,  that'  courts  called  upon  to  interpret  its 
provisions  must  construe  it  liberally,  is  not  a  warrant  for  inserting 
that  which  has  been  omitted. — Page  v.  New  York  Realty  Co.,  305. 

Same-^-Construction — To  What  Occupations   Applicable — Ejusdem   Generis 
Doctrine.  , 

21.  Under  the  rule  of  statutory  construction  that  where  geneial 
words   follow   an   enumeration   of  particular  subjects,   they  must   be 
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beld  to  include  only  such  objects  or  things  as  are  of  tlie  same 
general  character  of  those  specifically  mentionedi  the  provision  of 
section  5  of  the  Workmen's  Compensation  Act  making  it  applicable  to 
any  hazardous  occupations,  other  than  those  enumerated,  which  might 
thereafter  arise,  held  to  apply  only  to  such  employments  or  indus- 
tries as  are  of  the  same  nature  as  those  specifically  mentioned  in  the 
Act. — ^Page  ▼.  New  York  Bealty  Co.,  305. 

General  and  Special  Statutes — Construction. 

22.  Where  a  statute  deals  with  a  subject  in  general  and  compre- 
hensive terms  and  another  deals  with  a  part  of  the  same  subject 
in  a  more  minute  and  definite  way,  the  latter  will  prevail  over 
the  former  to  the  extent  of  any  necessary  repugnancy  between  them, 
as  it  will  also  where  it  is  enacted  later  than  the  general  one,  in 
which  event  it  will  be  regarded  as  an  exception  to  or  qualification  of 
the  prior  general  Act. — ^Beagan  t.  Boyd,  453. 

Same— Duty  of  Courts. 

23.  Of  two  admissible  constructions,  the  courts  are  not  justified  in 
adopting  the  one  which  defeats  the  manifest  object  of  the  particu- 
lar statute. — ^Wilkinson  v.  La  Combe,  518. 

Election  Contest — Statutes — Construction. 

24.  Under  the  rule  that  where  two  statutes  are  enacted  at  the 
same  time  upon  the  same  subject,  they  must  be  construed  together 
and  effect  given  to  both  if  possible,  held  that  the  provisions  of 
the  Primary  Law  (Laws  1913,  p.  570)  and  the  Corrupt  Practices 
Act  (Id,,  p.  593),  in  so  far  as  they  refer  to  election  contests,  pro- 
vide a  complete  and  workable  system,  omitting  section  30  of  the 
Primary  Law. — ^Wilkinson  v.  La  Combe,  518. 

Construction — ^Repeal  by  Implication. 

2p.  Where  two  legislative  Acts  dealing  with  the  same  subject  are 
so  repugnant  as  to  be  irreconcilable,  or  the  later  one  is  inconsis- 
tent in  its  provisions  with  the  first  and  plainly  shows  upon  its  face 
that  it  was  intended  as  the  only  law  on  the  subject,  the  prior  stat- 
ute must  be  deemed  to  have  been  repealed  by  implication. — ^Wilkin- 
son T.  La  Combe,  518. 

Election  Contest — Statutes  Applicable — Repeal  by  Implication. 

26.  Held,  under  the  above  rule  (par.  25),  that  section  30  of  the  Pri- 
mary Law  making  applicable  to  it  the  provisions  of  sections  7234- 
7249,  Bevised  Codes,  thus  creating  an  irreconcilable  conflict  with 
relation  to  election  contests  of  county,  township  or  municipiJ  offices, 
was  impliedly  repealed  by  the  Corrupt  Practices  Act,  the  latter  Act 
supplying  everything  to  which  reference  is  made  by  section  30. — 
Wilkinson  v.  La  Combe,  518. 

State   Treasury  Notes — Statute — Constitutionality — **Debt  or  Liability." 

27.  Held,  that  the  issuance  and  sale  of  treasury  notes  authorized  by 
Chapter  13,  Laws  of  1921,  in  anticipation  of  the  payment  of  taxes 
levied,  to  procure  funds  with  which  to  pay  outstanding  valid  claims 
against  and  current  expenses  of  the  state,  do  not  constitute  the  in- 
curring of  a  "debt  or  liability"  within  the  meaning  of  section  2, 
Article  XIII,  of  the  state  Constitution. — State  ex  rel.  Bankin  y. 
State  Board,  557. 

Statutes — Constitutionality — Rule. 

28.  The  constitutionality  of  a  legislative  enactment  is  prima  facie 
assumed,    every    intendment    being    in    favor    of    upholding    it,    and 
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will  be  upheld  nDless  it  appears  to  be  nneonstitiiHonal  beyond  m 
reasonable  doubt. — State  ez  rel.  Bankin  v.  State  Board,  557. 

Same — Adoption  from  Another  State  After  Construction — Effect. 

29.  By  the  adoption  of  a  statute  of  another  state  after  eonstme- 
tion  thereof  by  its  courts,  the  construction  thus  placed  upon  it  is 
impliedly  approyed,  provided  the  statute  as  adopted  is  silent  as  to 
the  matter  of  construction.— State  ez  reL  Bankin  t.  State  Board,  557. 

Personal     Tazes  —  Collection  —  Constitution — Statutes — Def  eetire     Title — 
Cured  by  Adoption  of  Codes. 

30.  Section  2684,  Bevised  Codes,  relating  to  the  collection  of  tazes 
on  personal  property,  held  not  open  to  the  objection  that  it  is  un- 
eonstitutioTial  on  the  ground  that  the  title  of  Chapter  119,  Laws  of 
1903,  amending,  among  others,  section  3941,  Codes  of  1895,  now 
section  2684,  does  not  enumerate  section  3941  as  among  those 
amended,  such  objection  having  been  removed  by  the  adoption  of 
the  Bevised  Codes  of  1907. — ^Averill  Machinery  Co.  t.  Freebury  Bros.. 
594. 

Intozicating  Liquors — Construction! 

0  31.  The  Prohibition  Eiiforcement  Act,  in  so'  far  as  it  relates  to 
the  issuance  of  search-warrants,  is  in  pari  materia  with  the  see- 
tions  of  the  Bevised  Codes  upon  the  subject,  and  must  be  eonstmed 
accordingly. — State  ez  rel.  Samlin  y.  District  Court,  600. 

STOCK  AND  STOCKHOLDBBa 
See  Corporations. 

SUMMONS. 

Motion     to     Quash  —  Defective     Service  —  Affidavit — ^Hearing— Testimony 
Proper. 

1.  On  a  hearing  of  motion  to  quash  summons  in  aid  of  which  affi- 
davits were  filed  denying  that  service  had  been  made,  the  court  was 
not  confined  to  a  consideration  of  the  affidavits,  but  could  properly 
hear  the  testimony  of  the  officer  who  made  service  and  of  witnesses  is 
opposition  thereto. — Gilliland  v.  Palatine  Ins.  Co.,  267. 

SUPEBVISOBY  CONTBOL. 
See,  also,  State  ex  rel  Scanlan  v  District  Court,  p.  622. 

Will  Issue,  When. 

1.  The  writ  of  supervisory  control  is  in  the  nature  of  a  summary 
appeal,  and  will  issue  only  where  there  is  no  plain,  speedy  or  ade- 
quate remedy  at  law  by  appeal  or  other  constitutional  writ;  henee, 
where  writ  of  mandate  affords  adequate  relief,  supervisory  control 
will  not  issue. — State  ez  rel.  Peel  v.  District  Court,  505. 

SUBETIES. 
See    Principal   and    Surety;    Promissory   Notes. 

SUBPLUSAGB. 

In  bill  of  particulars, — see  Bills  of  Particulars,  3. 
In  pleading, — ^see  Pleading  and  Practice,  7. 
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TAXATION. 

Sttfficienej  of  tax  le^y  to  pay  principal  and  interest  on  state  bonds, — see 
Statutes  and  Statutory  Construction/  9. 

Of  Real  Property  Only  for  Public  Purpose— Statutes — ^Inyalidity— Consti- 
tution. 

1.  Held,  that  Chapter  89,  Laws  of  1919,  providing  for  the  classi- 
fication of  lands  for  taxation  purposes,  and  authorizing  the  creation 
of  a  county  fund  to  be  raised  by  the  annual  levy  of  a  tax  upon 
real  property  only,  is  invalid  as  in  contravention  of '  the  constitu- 
tional requirement  that  all  property  as  described  in  section  17, 
Article  XII,  of  the  Constitution  (except  such  as  is  specificaUy  ex- 
empted by  section  2  thereof)  shall  be  taxed  for  public  purposes. — 
Stoner  v.  Timmons,  158.  "  « 

Delinqvent    Personal    Taxes — Collection — Constitution — Statutes — ^Defective 
Tille— Cured  by  Adoption  of  Oodes. 

2.  Sectiofl  2684,  Revised  Codes,  relating  to  the  collection  of  taxes 
on  personal  property,  held  not  open  to  the  objection  that  it  is  un- 
constitutional on  the  ground  that  the  title  of  Chapter  119,  Laws 
of  1903,  amending,  among  others,  section  3941,  Codes  of  1895,  now 
section  2684,  does  not  enumerate  section  3941  as  among  those 
amended,  such  objection  having  been  removed  by  the  adoption  of 
the  Revised  Codes  of  1907. — ^AveriU  Machinery  Co.  v.  Freebury  Bros., 
594. 

Same — Tax  Title — Assessment  to  "Unknown  Owners*' — Duty  of  Owner. 

3.  The  owner  of  personal  property  (a  traction  engine)  which  had 
been  left  standing  on  open  ground  near  a  town  for  more  than  a 
year,  apparently  not  in  the  care  or  custody  of  anyone,  and  bearing 
the  impress  of  abandoned  property,  was  in  no  position  to  complain 
that  it  had  been  assessed  to  "unluiown  owners"  and  sold  for  delin- 
quent taxes,  where  he  had  done  nothing  in  the  way  of  notifying  the 
assessor  that  it  was  his  property  nor  made  an  effort  to  pay  or  offer 
to  pay  the  taxes. — Averill  Machinery  Co.  v.  Freebury  Bros.,  594. 

Same — Delinquent  Tax  Sale-— Sale  of  Highest  Bid  to  Another — ^Effect. 

4.  Where,  at  a  sale  of  personal  property  for  delinquent  taxes,  the 
highest,  bidder  sold  his  bid  to  another  to  whom  the  bill  of  sale  was 
issued,  the  owner  of  the  property  was  divested  of  title,  in  the  absence 
of  collusion,  as  effectually  as  if  the  bill  had  been  issued  to  th» 
highest  bidder. — Averill  Machinery  Co.  t.  Freebury  Bros.,  594. 

TAX  SALEa 
Personal  property, — see  Taxation,  2-4. 


TECHNICALITIES. 

Sufficiency    of    title    on   ballot    to   initiated   measure, — see   Statute!   and 
Statutory  Construction,  14. 

THEORY  OF  CASE. 
See  Appeal  and  Error,  7. 

TREASURY  NOTES— STATE. 
Oonstitutionality  of  statute  authorizing, — see  Constitution,  10. 

TRUSTS  AND  TRUSTEES.  i 

See  Public  Lands,  3. 
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VALUE. 
See  Market  Value. 

VARIANCE. 

Livestock — Carriers — ^Ownership  of  daim — Assignment  for  Purpose  of  Suit 
— ^Immaterial  Variance. 

1.  "Reld^  that  the  variance  between  plaintiff's  allegation  asserting 
ownership  of  a  claim  for  damages  to  livestock,  by  reason  of  an 
assignment  of  it  to  him  by  the  owner  thereof,  and  evidence  to  the 
effect  that  such  owner  had  merely  assigned  the  claim  to  plaintiff  for 
the  purpose  of  suit  and  collection,  reserving  in  himself  the  benefi- 
ciary interest  in  the  result  of  the  action,  was  immaterial  and  not 
one  of  substance,  the  defendant  not  having  been  prejudiced  in  its 
defense  by  the  fact  that  plaintiff  held  only  a  limited  and  not  the 
actual  ownership  of  the  thing  in  action. — Bice  t.  Chicago,  M.  ft  St. 
P.  By.   Co.,   670. 

VENDOB  AND  PURCHASER. 
See  Contracts,  1,  2;  principal  and  Agent,  1-5. 

VEBDICTS. 

Directed — Proper  refusal — ^Value  of  professional  services — ^Jury  question, — 
see  Evidence,  1.  - 

Excessive — New  trial — Conditional  order, — see  New  Trial,  1,  2. 

In  equity  ease  advisory — Submission  of  general  issue — Refusal  to  submit 
sx>ecial  interrogatories  not  error, — see  Equity,  1. 

Misspelling  of  word  '^Discretion''  in  criminal  verdict, — see  Criminal  Law, 
19. 

Directed  Verdicts — When  Proper. 

1.  A  directed  verdict  on  motion  of  defendant  in  a  personal  injury 
action  is  proper  only  where  the  evidence  is  undisputed  or  susceptible 
of  but  one  conclusion  by  reasonable  men,  and  that  in  favor  of  de- 
fendant.— Jepsen  v.  Gallatin  Valley  R,  Co.,  125. 

Same — Proper  Refusal.  ^ 

2.  A  directed  verdict,  in  an  action  on  a  bond  given  in  connection 
with  a  building  contract,  was  properly  refused  where  the  evidence 
showed  its  execution,  failure  of  performance  of  its  guaranty,  and 
resultant  damages. — State  Bank  of  Darby  v.  Pew,  144. 

Same — ^Motion  by  Both  Parties — Effect — ^When  Rule  Inapplicable. 

3.  The  rule  that  where  both  parties  move  for  a  directed  verdict,  each 
is  bound  by  the  court's  ruling  if  there  is  any  substantial  evidence 
to  support  it,  has  no  application  where  the  motion  granted  was  based 
upon  a  record  different  from  the  ontf  upon  which  each  of  the  motions 
was  made. — ^McCaull-Dinsmore  Co.  v.  Stevens,  206. 

Will  Contest — Verdict  Conclusive,  When. 

4.  In  a  will  contest,  the  verdict  of  the  jury  will  not  be  disturbed 
on  appeal  if  there  is  substantial  evidence  upon  which  it  may  be  sus- 
tained.— In  re  Carroll's  Estate,  403. 

Same — ^Directed  Verdict — ^When  Motion  Properly  Refused. 

5.  Refusal  to  grant  defendant's  motion  for  a  directed  verdict  is 
proper  where  there  is  any  substantial  evidence  to  support  plaintiff's 
case. — In  re  Carroll's  Estate,  403. 
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WAGE  BBOKE'Ba 

"Wage   Broker"— Definition. 

1.  One  who  parts  with  money,  either  direetly  or  indirectly,  in  eon- 
Bideration  of  the  assignment  of  wages,  is  a  wage  broker  within  the 
meaning  of  Chapter  Si,  Laws  of  1911. — Oostello  v.  Great  Fails  Iron 
Works,  417. 

Wages — Assignment  to  Wage  Broker — When  Void. 

2.  An  assignment  to  a  wage  broker  of  wages  not  theretofore  earned, 
but  thereafter  to  be  earned,  is  void  as  against  the  ereditors  of  the 
assignor.— Costello  ▼.  Great  Falls  IrA  Works,  417. 

WAIVER. 
Insufficiency  of  information, — see  Criminal  Law,  17. 
Of  error   in   giving  instruction   and   admitting  evidence, — see   Instme- 
tions,  ^ 

Of  error  in  giving  oral  instructions,  etc.,  by  failure  to  take  exception,— see 
Criminal  Law,  30.  ' 

Of  right  to  renew  motion  to  dissolve  attachment,  by  appeal, — see  Attach- 
ment, 3. 

WATEBS  AND  WATER  RIGHTS. 
Temporary   injunction, — see   Injunction,   1-3. 

WILLS. 
Contests — "Incompetency" — Definition. 

1.  Held,  that  an  instruction  to  the  effect  that  a,  person  may  be  men- 
tally incompetent  to  make  a  will  and  yet  not  l^an  insane  person 
was  proper,  since  the  word  "incompetent,"  when  applied  to  an  indi- 
vidual's  capacity  to  make  a  will,  means  any  person  who,  whether 
insane  or  not,  is,  by  reason  of  immaturity,  old  age,  disease,  weakness 
of  mind  or  from  any  other  cause,  unable  to  understand  what  property 
he  has,  the  relationship  he  bears  to  those  who  would  naturally  be  the 
objects  of  his  bounty,  and  what  disposition  he  may  be  making  of  his 
property  at  the  time. — In  re  Carroll's  Estate,  403. 

Testator  may  Disinherit  Relatives. 

2.  A  person  who  has  the  capacity  to  make  a  will  has  the  right  to 
disinherit  his  relatives. — In  re  Carrots  Estate,  403. 

Contests — Verdict   Conclusive,  When. 

3.  In  a  will  contest,  the  verdict  of  the  jury  will  not  be  disturbed 
on  appeal  if  there  is  substantial  evidence  upon  which  it  may  be  sus- 
tained.—In  re  Carroll's  Estate,  403. 

Same — Incompetency  of  Testator — ^EVidence — Sufficiency. 

4.  Evidence  reviewed  and  held  sufficiently  substantial  to  warrant  a 
verdict  that  at  the  time  testator  made  the  will  sought  to  be  set  aside, 
he  was  incompetent. — ^In  re  Carroll's  Estate,  403. 

Same — Special   Interrogatories — Number   and   Form — ^Discretion. 

5.  The  number  and  form  of  special  interrogatories  to  be  submitted 
to  the  jury  in  a  will  contest  are  matters  lodged  in  the  discretion 
of  the  trial  court,  so  long  as  they  are  sufficient  to  comprehend  the 
issues  involved  in  the  case;  hence,  where  it  submitted  one  interrog- 
atory on  the  one  issue  involved,  to-wit,  the  competency  of  testator  at 
the  time  he  made  the  will,  refusal  of  three  others  offered  by  con- 
testees  on  the  same  subject  did  not  show  an  abuse  of  discretion,  in 
view  of  the  instructions  given  thoroughly  covering  the  issue. — In  re 
Carroll's  Estate,  403. 
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Same — Cbsti — Court  may  Tax  in  Its  Discretion. 

6.  Under  section  7412,  Bevised  Codes,  the  trial  court  may  in  its  dis- 
cretion order  that  the  costs  incident  to  the  revocation  of  the  probate 
of  a  will  be  paid  out  of  the  property  of  the  decedent  if  the  revoca- 
tion was  resisted  in  s^ood  faith  and  upon  substantial  grounds,  or  may, 
in  case  of  bad  faith  and  without  justification,  tax  them  against  tha 
party  who  resisted  revocation. — ^In  re  Carroll's  Estate,  403. 

Same — Taxing  of  Costs  Against  Conteetees — Abuse  of  Discretion. 

7.  Held,  under  the  above  rule,  that  where  executors  would  have  been 
remiss  in  the  performance  of  their  duty  had  they  not  made  defense 
against  the  attack  upon  the  will  sought  to  be  set  aside,  and  there 
was  ample  evidence  in  the  record  of  their  and  the  beneficiaries'  good 
faith  and  justification  for  the  defense,  the  district  court  abused  its 
discretion  in  taxing  the  costs  against  contestees  individually. — ^In  re 

/  Carroll's  Estate,  403; 

WITNESSES. 
See,  also.  Evidence. 

Credibility — Erroneous  instruction, — see  Instructions,  S, 
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"Abstract" — ^(Bule  X,  sec.  3,  Supreme  Court  Bules). 
Wing  V.  Brasher,  18. 

••Accounting" — 

Johnston  v.  Silver,  201. 

••Appropriations" — (•Const.,  Art.   V,  sec.   1). 

State  ex  rel.  Bonner  v.  Dixon,  79  et  »eq, 

"As  of   course" — 

Smotherman  v.  Christiansen,  204^ 

••Capital  stock"— 

Kirkup  V.  Anaconda  Amusement  Co.,  4d5,  487, 

••Claim"— (Rev.  Codes,  sec.  7098,  subd.  8). 
In  re  Sattes'  Estate,  222. 

••Certificate  of  stock"— 

Gallatin   County  Farmers'  Alliance  t.  Flannery,  587, 

••Contributory  negligence" — 

Jepsen  v.  Gallatin  Valley  By.  Co.,  135. 

••Debt"— (Bev.  Codes,  sec.  7098,  subd.  3). 
In  re  Sattes'  Estate,  222. 

••Debt  or  liability"— (Const.,  Art.  XIII,  see.  2). 
State  ex  rel.  Bankin  v.  State  Board,  561. 

**Eju8dem  generis   doctrine" — 

Page,  Admx.,  v.  New  York  Bealty  Co.,  8ie, 

••Good  consideration" — (Rev.  Codes,  sec.  6001). 
White   V.   Hulls,   103. 
State  Bank  of  Darby  v.  Pew,  153. 

"Hazardous"   occupation — (Laws  1915,   Chap.  96). 

Page,  Admx.,  v.  New  York  Realty  Co.,  311  et  ieq, 

••Holder  in   due  course" — (Bev.  Co^es,  sec.  5900). 

Merchants'  National  Bank  v.  Smith,  292  et  seq. 
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"Holder**  of  note — (Bev.  Codes,  eec.  5843). 

Merehants'  National  Bank  y.  Smithy  290. 

"Incompetent" — 

In  re  Carroll'i  Slstote,  409. 

''Incur  indebtedneu  or  liability" — ( Const.,  Art.  XIII|  fee,  6)« 
State  ex  rel.  Bankin  y.  State  Board,  567. 

"Insane"— 

In  re  Carroll's  Estate,  409.  * 

"LiabiUty"— (Const.,  Art.  XIII,  sec.  2). 

State  ex. rel.  Rankin  y.  State  Board,  567. 

"Mutual  mistake" — 

Comerford  y«  United  States  F.  &  G.  Co.,  259. 

"Negotiated"— "Negotiation"— (Bev.   Codes,   sec.  5878). 
Merchants*  National  Bank  y.  Smith,  293,  294. 

"Next"— 

State  ex  rel.  Stevens  y.  McLeish,  632. 
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"Shares  of  stock"— 
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"Statute  of  frauds"—  « 
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"Stockholder"—  *  , 
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"Week*'— (Bev.  Codes,  sec.  2030). 

State  ex  reL  Stevens  v.  McLeish,  581. 

WOBKMEIN'S   COMPENSATION   ACT. 
Construction, — see  Personal  Injuries,  19-21. 


WRITS. 

See  Attachment;  Certiorari;  Execution;  Injunction;  Mandamus;  Prohi- 
bition; Supervisory  Control. 
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